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Highlights

46769 Military assistance for Thailand Presidential
determination

46809 Food Stamp Program USDA/FNS proposes a rule
amending the Food Distribution Program on Indian
reservations; comments by 9-9-80

47108 Unemployment Compensation Labor/ErA
revises interstate arrangement for combining
employment and wages: effective 8-11-80 (Part VIII
of this issue)

46803 Mortgage Insurance and Home Improvement
Loans HUD decreases certain maxdmum
allowable finance charges and interest rates

46992 Mine Safety Labor/MSHA issues rule requiring
rescue teams for all underground mines; 7-11-81
(Part II of this issue)

46827 Improving Government Regulations Committee
for Purchase from the Blind and Other Severely
Handicapped publishes intent not to review
significant regulations during the period of 6-2
through 12-1-80

46831, School Breakfasts L-unotwe, an&- z.AJ
46832 FNS adjustments ulnational average factors for

payment and r, aximum rates for reimbrsements;
effective 7- '-80

CONTINUEO I*WME
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Highlights

47008 Toxic Substances EPA proposes rule concerning
records and reports of allegations of adverse
reactions to health or environment, to any person
who manufactures, prpcesses, or distributes
chemicals; comments by 10-9-80 (Part III of this
issue)

47052 Price Standards COWPS requests comments on
modifications of voluntary third year program: due
by 8-1-80 (Part V of this issue)

46815 Income Tax Treasury/IRS proposes regulations
providing guidance for taxpayers in treatment oE
reserves for guaranteed debt obligations; comments
and requests for hearing by 9-9-80

46895 Income Tax HUD publishes Draft Trust Indenture
and Draft Loan Agreement for tax-exempt financing
with GNMA mortgage-backed securities; comments
by 7-25--80

46842 Privacy Act Documents DOD/Army

46958 Sunshine Act Meetings

Separate Parts of This Issue

46992
47008
47028
47052
47092
47104
47108

Part II, Labor/MSHA
Part III, EPA
Part IV, Labor/ESA
Part V, COWPS
Part VI, Interior/NPS
Part VII, Interior/BLM
Part VIII, Labor/ETA
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Federal Register Presidential Documents
Vol. 45, No. 135

Friday. July 11, 1980

Title 3--

The President

Presidential Determination No. 80-21 of July 1, 1980

Determination To Authorize the Furnishing of Immediate Mili-
tary Assistance to Thailand

Memorandum for the Secretary of State

Pursuant to the authority vested in me by section 506(a) of the Foreign
Assistance Act of 1961, as amended (the Act), I hereby determine that-
1) an unforeseen emergency exists which requires immediate military assist-
ance to Thailand; and

2) the aforementioned emergency requirement cannot be met under the author-
ity of the Arms Export Control Act or any other law except section 506(a) of
the Act.
Therefore, I hereby authorize the furnishing of up to $1,100,000 in defense
services by the Department of Defense to Thailand for the purposes of chapter
2 of part II of the Act.
You are requested, on my behalf, to report this determination to the Congress
as required by law, and none of the defense services provided for herein shall
be furnished to Thailand until after such report has been made.
This determination shall be published in the Federal Register.

4~L -e~L.

THE WHITE HOUSE,
Washington, July 1, 1980.

IFR Doc. 80-20894

Fied 7-9-80 2-45 pin]

Billing code 3195-01-M
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Rules and Regulations Fed=l Reiter

Vol. 45. No. 135

Friday. July 11, 1-W9

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in

-the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

ADMINISTRATIVE CONFERENCE OF

THE UNITED STATES

I CFR Parts 302 and 305

Recommendations and Waiver of
Bylaws of the Administrative
Conference

AGENCY. Administrative Conference of
the United States.
ACTION: Recommendations; Waiver of
Bylaws.

SUMMARY: The Administrative
Conference of the United States, at its
Twenty-first Plenary Session, adopted
four recommendations concerning
Magnuson-Moss rulemaking, procedures
for enforcing petroleum price
regulations, coordination and
implementation of the Federal Advisory
Committee Act, and disqualification of
decisional officials from participating in
agency rulemaking. Recommendations
of the Administrative Conference are
published in full text in the Federal
Register upon adoption. Complete lists
of Recommendations, together with the
texts of those Recommendations
deemed to be of continuing general
interest, are published in the Code of
Federal Regulations (1 CFR 304.2(a)).

The Administrative Conference also
waived temporarily a provision of its
bylaws limiting the number of public
members who may be reappointed
beyond their third consecutive term.
DATES: These recommendations and
other resolutions were adopted June 5-6,
1980 and issued July 7,1980.
FOR FURTHER INFORMATION CONTACT:
Richard K Berg, Executive Secretary,
(202-254-7065).
SUPPLEMENTARY INFORMATION: The
Administrative Conference of the United
States was established by the
Administrative Conference Act, 5 U.S.C.
571-576. The Conference studies the

efficiency, adequacy and fairness of the
administrative procedures used by
federal agencies in carrying out
administrative programs, and makes
recommendations for improvement to
the agencies, collectively or
individually, and to the President,
Congress, and the Judicial Conference of
the United States (5 U.S.C. 574(1)).

The Administrative Conference of the
United States at its Twenty-first Plenary
Session, held June 5-6,1980, adopted
four recommendations.

Recommendation 80-1 completes the
Conference's study of Federal Trade
Commission rulemaking, undertaken
pursuant to section 202(d) of the
Magnuson-Moss Warranty-Federal
Trade Commission Improvement Act of
1975. (For earlier recommendations
deriving from this study, see
Recommendation 79-1, 44 F.L 38817,
and Recommendation 79-5. 45 FR. 2307.)
It urges that the Federal Trade
Commission structure its rulemaking
proceedings so as to narrow and to
focus the issues early in the proceeding.
It also urges that in taking final action
on the rule, the FTC Commissioners
systematically consider and determine
the agency response to all significant
information and argument received. The
recommendation also contains advice to
Congress concerning procedural
requirements for agency rulemaking in
future legislation. Finally, the
recommendation urges retention of the
existing expense-reimbursement
program under the Magnuson-Moss Act,
if the other procedures of the Act remain
in effect, and it includes several
proposals for the administration of that
program.

Recommendation 80-2 deals with
procedures for enforcing petroleum price
regulations. It calls for abolition of the
existing review by the Federal Energy
Regulatory Commission of remedial
orders proposed by the Department of
Energy and for improved adjudicative
procedures, including the use of
administrative law judges, within the
Department. It also urges direct judicial
review of such orders in the appellate
courts, as opposed to the United States
district courts.

Recommendation 80-3 calls for
improved Executive Branch
coordination and implementation of the
Federal Advisory Committee Act and
expresses the views of the Conference
with respect to the applicability of the

Act to ad hoc advisory groups and
privately established groups.

Recommendation 80-4 is addressed to
the standards and procedures agencies
should employ in determining whether
decisional officials should be
disqualified or recuse themselves from
participating in agency rulemaking

The Conference also voted to waive
for the period July, 1980-June, 1982 a
provision of its bylaws limiting the
number of public members who may be
reappointed beyond their third
consecutive term.

Finally, the Conference received
reports from its Special Committee on
the Role of the Administrative
Conference on the research and
implementation programs of the
Conference and passed resolutions
endorsing the Committee's conclusions.
The texts of these resolutions will not be
published in the Federal Register.

Therefore, Title 1, Chapter III of the
Code of Federal Regulations is amended
as follows:

PART 302-BYLAWS OF THE
ADMINISTRATIVE CONFERENCE

1 302.2 [Amended]

1. Section 302.2b) is amended by
adding the following footnote (*) at the
end of the paragraph:

*The operation of the second sentence of
paragraph (b) is suspended for the period July
1.1980 through June 30,1982.

PART 305-RECOMMENDATIONS OF
THE ADMINISTRATIVE CONFERENCE
OF THE UNITED STATES

2. The table of contents to Part 305 is
amended to add the following sections:

Serc
305.80-1 Trade RegulationRulemaking

Under the Magnuson-Moss Warranty-
Fedcral Trade Commission Improvement
Act [Recommendation No. 80-1).

3o5-80-2 Enforcement of Petroleum Price
Regulations (Recommendation No. 80-Z:1

305.80-3 Interpretation and Implementation
of the Federal Advisory Committee Act
(Recommendation No. 80-3.

305.8-4 Decisional Officials Participation
In Rulemaking Proceedings
(Recommendation No. 80-41.

3. Section 305.80-1 is added to Part
305 to read as follows:
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§ 305.80-1 Trade regulation rulemaking
under the Magnuson-Moss Warranty
Federal Trade Commission Improvement
Act (Recommendation No. 80-1).

The Magnuson-Moss Warranty-
Federal Trade Commission
Improvement Act of 1975, Pub. L. 93-637,
established special procedures for the
adoption of treade regulation rules by
the Federal Trade Commission. The Act
also created a program for the
reimbursenient of the expenses of
participants in trade regulation
rulemaking who qualify for funding
under criteria set forth in that statute.

Recommendations 79-1 and 79-5,
adopted by the Administrative
Conference in June and December of
1979, respectively, dealt with the Federal
Trade Commission's implementation of
the statute through the hearing stage of
the rulemaking proceeding, and with the
Commission's administration of the
expense-reimbursement program. This
recommendation supplements the two
previous recommendations and
completes the Administrative
Conference's report to the Congress
required by Section 202(d) of the
Magnuson-Moss Act (as amended by
Pub. L. 95-558).

This recommendation, and the reports
on which it is based, address the
following topics: (1) the procedures used
by the Federal Trade Commission in the
posthearing stage of Magnuson-Moss
rulemaking; (2) the value of Magnuson-
Moss Act procedures generally, and (3]
the effects of the expense-
reimbursement program.-

A. Post-hearing Procedures in Trade
Regulation Rulemaking By the Federal
Trade Commission

The post-hearing stage of Magnuson-
Moss rulemaking is complex and
involves the following-steps: preparation
of the Presiding Officer's report;
preparation of the rulemaking staff's
report, with recommendations for a rule;
opportunity for public comment on those
reports; Bureau of Consumer Protection
review, including the revision of staff's
recommendations for a rule and the
preparation of a summary of the "post-
record" comments; oral presentations to
the Commission by rulemaking
participants; consideration of a final rule
by the Commission; preparation of the
statement of basis and purpose to
accompany the final rule, and, finally,
publication of the final rule and
statement of basis and purpose in the
Federal Register.

Under even the best of circumstances,
this would be a lengthy process.
However, in most proceedings studied,
the FTC and interested persons had to
contend, in addition, with massive,

poorly-organized records generated
during earlier, unfocused prehearing and
hearing stages. See the preamble to
Recommendation 79-1 for a description
of the conduct of those stages.
Consequently, the post-hearing stage of
Magnuson-Moss rulemaking has been
protracted. In the eight proceedings to
reach the Commission for final action by
April of 1980, the average time from the
end of the oral hearing to the first
Commission meeting to consider the rule
was more than 27 months. In the three
proceedings ending with promulgation
of a final rule, the average time from the
first Commission meeting to consider
the rule to publication in the Federal
Register was an additional 8.5 months.

The massive, poorly-organized ,
records in most of the early Magnuson-
Moss rulemakings are symptomatic of a
basic problem observed in the FTC's
trade regulation rulemaking
proceedings: that is, the failure of the
FTC to recognize that effective
implementation of the Magnuson-Moss
Act requires even more emphasis on
procedural and substantive structuring
than agencies have traditionally used
for informal rulemaking under 5 U.S.C.
553. Instead, the appropriate substantive
structuring-the focusing and narrowing
of the issues-often did not take place
until late in the post-hearing stage of the
proceedings, and, in many instances, not
until the very end of the administrative
process. The FTC Commissioners'
general lack of involvement in the
process until the very end, and the
absence of any "feedback" from them to
staff and interested persons during most
of the process, further contributed to the
problem of lack of structure. As a result,
public input-by means of rebuttal,
"post-record" comments and oral
presentations-was not focused
narrowly on issues or information of
significance to the Commissioners.

In addition to greater intermediate
structuring or narrowing of the issues by
the Commissioners, there should also be
more emphasis on structure at the end of
the procebding because the issues in
most trade regulation rulemaking
proceedings are likely to remain highly
complex, and the records will probably
continue to be large. Specifically, the
Commissioners should have procedures
which assure that they systematically
consider and respond to all significant
comments submitted by interested
persQns during a rulemaking proceeding.
It should be recognized that the
Commissioners will necessarily have to
consult with the rulemaking staff, as
well as other staff (e.g., economists in
the Bureau of Economics], in analyzing

and evaluating the record of a
proceeding.

B. General Recommendations With
Respect to the Procedures Required by
the Magnuson-Moss Act

The Administrative Conference's
study of the implementation of the
Magnuson-Moss Act by the Federal
Trade Commission provides compelling
evidence that a statutory requirement
for the mdndatory use of the procedures
contained in that act is not an effective
means of controlling an agency's
discretion in its exercise of a broad
delegation of legislative power which
has not acquired, in law, specific
meaning. The Magnuson-Moss Act
procedures can only be effective when
the substantive decision-making process
is structured, as in adjudication, by
fairly detailed legal or technical
standards which establish the
boundaries on the inquiry and inform
the participants what kinds of
information are relevant and probative.
This type of structure was lacking In
trade regulation rulemaking by the FTC,
and consequently, the combination of
additional procedural requirements with
informal notice-and comment
procedures caused delay and
uncertainty in the rulemaking
proceedings, and appears to have
contributed to judicial reversal of final
rulemaking actions. Although the
Conference concludes that procedures in
addition to section 553 procedures
should not, as a general matter, be
statutorily required, agencies may
decide to use such procedures-or other
procedures-in the light of the
circumstances of particular proceedings.
Such action -by agencies would be
consistent with past Conference
recommendations. See ACUS
Recommendations 72-5 and 7&-3.

The Conference's study of Magnuson-
Moss rulemaking also shows that
imposition of novel procedural
requirements, such as those in the
Magnuson-Moss Act, is likely to have
high transition costs if applied to
pending proceedings. Even if applied
only to new proceedings, however,
sufficient lead time is required for the
agency to develop the procedures and
internal structure needed to Implement
the new procedures. Thus, for example,
reasonable time must be provided for an
agency to adopt specific rules of
practice and procedure to govern the
conduct of the proceedings to develop
the staff and structure needed to index,
organize, and make available a useful
rulemaking record; to make available
and train presiding officers to conduct
the proceedings, and to inform and -
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instruct its staff with respect to the new
procedural requirements.

C. Evaluation of the Magnuson-Moss
Act's Expense-Reimbursement Program

In Recommendation 79-5, the
Conference concluded that the expense-
reimbursement program was being
implemented faithfully and efficiently in
accordance with the statute, and
adopted a number of recommendations
concerning the administration of the
program. The Conference reserved
action on larger questions relating to the
value of the program.

Although the overall value of
reimbursement participation is
impossible to quantify, reimbursed
participants in the Commission's
proceedings have provided a variety of
viewpoints and information on relevant
issues that would not otherwise have
been presented. Through briefs and oral
argument, they helped to focus the
Commission's attention on matters
which had not been highlighted by other
participants. In addition, they developed
empirical data which was useful to the
Commission; effectively cross-examined
witnesses presented by other parties
and by staff, and presented expert
testimony. These contributions to the
Commission's proceedings attest to the
value of the program.

The proceedings under the Magnuson-
Moss Act have frequently raised
complex technical and legal issues
which required expert legal
representation and a capacity to deal
with sophisticated scientific and
analytic concepts. In this circumstance,
the fact that a relatively small number of
participants received substantial
compensation in several proceedings
does not demonstrate a defect in the
design or implementation of the
program.

Although reimbursed participants
often agree with staff to the extent of
believing that a rule should issue, many
significant differences between the
positions of the reimbursed participants
and the Commission staff emerged.
General agreement as to the need for a
rule did not prevent participants from
presenting vigorously critical analyses
of staff positions in proceedings or from
presenting independent data and
viewpoints which enriched the record.
Moreover, staff positions were altered
during the course of several
proceedings, so that agreement between
staff and reimbursed participants at the
outset disappeared during the
proceeding.

A. Recommendations With Respect to the
Administration of the Magnuson.Moss Act by
the Federal Trade Commission

In trade regulation rulemaking under the
Magnuson-Moss Act:

1. It is essential that the Federal Trade
Commission structure the rulemaking
proceedings to narrow and focus the issues
early in the proceeding and prior to the
holding of the hearing required by section
18(c) of the Federal Trade Commission Act. It
is highly desirable that the Commissioners
themselves participate in and approve the
narrowing and focusing of the issues to be
explored at that hearing.

2. In taking final action, the Commissioners
of the Federal Trade Commission should
systematically consider and determine the
agency response to all significant information
and argument presented by interested
persons during the rulemaking. Such
presentations and the agency's response to
them should be summarized in the statement
of basis and purpose accompanying a final
rule. The Commissioners should have the
assistance of the Bureau of Consumer
Protection's rulemaking staff, as well as other
Commission staff, during their analysis and
evaluation of the record In the proceeding.

B. General ltocommendations With Respect
to the Procedures Required by the Magnuson.
Moss Act

1. The procedures In the Magnuson-Moss
Act have not proved to be effective In
controlling the agency's discretion In Its
exercise of a broad delegation of legislative
power, and It is recommended that Congress
not rely on such procedures for such a
purpose.

2. Moreover, because of the Inherent
difficulty of managing a proceeding and
developing a coherent record where portions
of the proceedings are to be conducted
pursuant to the Section 553 model, and other
portions according to additional procedures
mandated by statute, often without a clear
line of demarcation between the two
portions, there is a high likelihood of delay
and uncertainty and an increased risk of
judicial reversal on procedural grounds. For
this reason. Congress should not ordinarily
require, for agency rulemaking, procedures in
addition to those specified by § 553 of the
Administrative Procedure Act. although the
agencies should have the discretion to utilize
them.

3. Statutes which impose novel procedural
requirements, like those contained in the
Magnuson-Moss Act. on particular agency
functions involve high transition costs if they
are applied to pending agency proceedings.
Consequently. the statutes should, by means
of delayed effective dates or otherwise.
provide significant lead time to enable the
agency to develop the hecessary procedural
and administration practices and structures
before commencing proceedings under the
new procedural requirements.

C. Recommendations With Respect to the
Magnuson.Moss Acts Expense-
Reimbursement Program

1. If the Magnuson-Moss Act's procedures
remain in effect, the participant
reimbursement program under the Magnuson-

Moss Act should be continued without
substantial modification.

2. If a group appears to have the capacity
to make a significant contribution to a
proceeding and it meets the statutory criteria.
it should be eligible for reimbursement. No
limit should be placed on the number of
proceedings for which a group can be
reimbursed, and no arbitrary ceiling on the
amount of reimbursement to any group in a
particular proceeding or year should be
imposed.

3. Mandatory cost-sharing requirements
should not be imposed, since they might
prevent presentation of valuable viewpoints
and evidence. Fee schedules and overhead
allocation formulas should be periodically
reviewed to assure that participants are
adequately reimbursed for expenses incurred.

4. Public participant reimbursement
programs should not preclude reimbursement
of participants who support or favor the
position of the agency staff. In deciding how
reimbursement funds should be disbursed
among agencies and proceedings, decision-
makers should take into account the fact that
reimbursement programs are likely to be most
valuable in agencies or proceedings where
there is a substantial difference between the
positions of the agency staff and groups
seeking reimbursement. They should also
consider the amount likely to be spent by
other participants who are not relying on the
reimbursement program.

Separate Statement of Kenneth Culp Davis
The main Idea in Recommendation 80-1 is

that Magnuson-Moss rulemaking procedures
do not effectively limit the Commission's
discretionary power. I fully agree.

But that idea is negative, and because it is
negative it seems to me inadequate. Congress
has directed the Administrative Conference
to study Magnuson-Moss procedures and to
report. My belief is that Congress seeks
affirmative understanding that wsill help it
determine what rulemaking procedures it
should require. I am disappointed that the
Conference. after spending more than
s600.000 on the study of the Commission's
experience, fails to provide Congress with
constructive suggestions of the kind that are
much needed.

The Magnuson-Moss Act prescribes eleven
items of procedure, ten of which have proved
to be generally satisfactory-a notice stating
with particularity the reasons for the
proposed rule. public availability of all
written submissions, a requirement that the
rule be based on the rulemaking record.
opportunity to submit rebuttal submissions in
writing, findings, and reasons that go beyond
a statement of basis and purpose, oral
argument, time limits, taking a transcript,
public availability of the transcript, and a
requirement of"substantial evidence in the
rulemaking record." Congress may properly
consider whether all or most of those ten
requirements should be added to § 553 of the
Administrative Procedure Act.

Excessive cross-examination has been the
central cause of the Commission's procedural
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failures, even though the statute is well-
designed to protect against it. The statute
even authorized the Commission to forbid all
cross-examination by private parties, it limits
cross-examination to "disputed issues of
material fact it is necessary to resolve:' and
the Commission's rule properly requires
designation of such issues before hearing. But
the Commission moved away from both the
statutory limitationand its rule.

The Conference should now face the vital
problem of what should be the role, if any, of
cross-examination in making rules of general
applicability. I believe, as the Cofiference
said in Recommendation 72-5, that "trial-type
procedures should never be required for
rulemaking except to resolve issues of
specific fact," and I believe the Conference
should now go further and should recommend
to Congress that it should forbid cross-
examination except on disputed issues of
specific fact it is necessary -to resolve,
defining "disputed issues" as those on which
procedures short of trial-type procedure have
been sufficiently used without resolving the
issues, defining "specific fact" so narrowly
that cross-examination byprivate parties
when an agency is making rules of general
applicability will be veryrare and will not be
allowed at all in most proceedings, and
defining "ssues - . . it is necessary to
resolve" as issues susceptible of proof with
evidence and whose resolution is essential to
the formulation of the rule.

4. Section305.80-2 is added to Part
305 to read as follows:

§ 305.80-2 Enforcement of petroleum
price regulations (Recommendation No. 80-
2).

The Emergency Petroleum Allocation
Act of 1973 provides the President with
broad pricing and allocation authority
over petroleum products. Pursuant to
this authority, a succession of
agencies-incuding the Federal Energy
Office (FEO, the Federal Energy
Administration (FEA), and, since the
passage of the Department of Energy
Organization Act of 1977 (DOE ActI, the
Department of Energy (DOE)-have
promulgated and enforced regulations
implementing this Act.

All of these agencies have provided
for administrative adjudications of
contested remedial orders alleging
violation of petroleum pricing
regulations and seeking refund of
overcharges. Congress, however, has
expressly excepted these enforcement
proceedings from the adjudicatory
provisions of the Administrative
Procedure Act. As a consequence.
remedial order proceedings in these
agencies, particularly FEO and FEA,
have been less formal than APA
proceedings and subject to intense
criticism for failing to provide for full
evidentiary hearings as a matter of right
as well as for failing adequately to
separate prosecutorial and judicial
functions of agency personnel.

In the DOE Act, Congress acted to
correct these perceived procedural
deficienbies in the adjudication of
remedial orders. Where a remedial order
is contested, Section 503(c) of the Act
provides an opportunity for an
evidentiary hearing, including a right of
cross-examination to the extent
nevessary for "full and true disclosure of
the facts."Moreover, to guarantee a
complete separation of prosecutorial
and judicial functions, this hearing takes
place at the Federal Energy Regulatory
Commission (FERC), an independent
agency within DOE not subject to the
control of the Secretary of Energy.

The executive wing of DOE, however,
has continued to provide for its own
adjudicatory procedures when its
"proposed" remedial orders are
contested. All such cases are tried
before the Office of Hearings and
Appeals (OHA), ah executive
administrative unit that reports directly
to the Secretary. Orders issued by OHA
may then-be contested at FERC pursuant
to section 503(c). The net result of this
approach is that two layer, of
administrative procedures now exist for
the adjudication, of.remedial orders.

Elimination of Administrative

Duplication

Administrative duplication.can largely
be eliminated either by abolishing the
executive adjudicatory procedures
presently utilized by the Office of
Hearings and Appeals, or by abolishing
the statutorily required hearing
procedures at FERC. For a variety of
reasons, abolishing FERC review of
executive reniedial orders is the
preferable alternative.

FERC has little or no expertise in oil
pricing matters. Moreover, it is already
charged'with enormous day to day
responsibilities, including the
implementation and enforcement of the
exceedingly complex Natural Gas Policy
Act. More inportantly, an
administrative structure that entrusts an
independent commission with the power
to review orders issued by a separate
executive agency risks encouraging
substantial policy fragmentation
between the reviewing commission and
the executive agency charged with the
primary responsibility for-promulgating
rules and establishing policy in the first
instance. There can be little justification
for an administrative structural
arrangement thatrisks such
fragmentation, especially since the -

adjudicatory procedures used by the
Department of Energy represent a
substantial improvement over the more
informal procedures followed by its
predecessors.

Improvement of Administrative
Procedures

As a corollary to abolishing FERC
review, certain changes should be made
in DOE procedures to conform generally
with the APA's requirements for formal
adjudications. Considerable controversy
has developed over procedural
provisions dealing with the burden of
proof, the right of a litigant to an
evidentiary hearing for resolving a
disputed issue of material fact, the
application of the agency's discovery
rules, and the agency's failure to use
administrative law judges. Given the
nature of enforcement cases in general
and the complexity and often enormous
amounts of money at stake in these
proceedings, application of the
adjudicatory provisions of the APA to
DOE's remedial order proceedings
,would be appropriate. APA proceedings
can significantly increase the overall
perception of fairness of the process on
the part of the litigants, and will not
unduly hamper the efficiency of the
agency. Moreoever, to ensure that an
independent decision-maker is involved
at the crucial record formulation stage of
these proceedings, administrative law
judges should be used on a regular
basis. Finally, given the particular
importance of discovery in these
proceedings, litigants should be afforded
discovery rights which accord with the
model provisions set forth in
Recommendation 70-4.

Simplification of Duplicative Judicial
Review

Once the internal problems of
administrative duplication and
procedure are solved, there remains an
overarching problem-duplication of
judicial review. A final remedial order'
issued by DOE is appealable to a United
States district court, the decision of
which maybe appealed to the
Temporary Emergency Court of
Appeals. An. appellate standard of
review is employed at both judicial
levels. This approach unnecessarily
provides two essentially identical levels
of judicial review.

Recommendation
1. Administrative duplication. FERC review

of remedial orders issued by the Department
of Energy pursuant to section 503 of the
Department of Energy Organization Act
unnecessarily duplicates the adjudicatory
proceedings currently provided within DOE,
risks substantial policy fragmentation
between FERC and DOE, and is unnecessary
to attain adequate separation of prosecutorlal
and judicial functions. Congress should,
therefore, amend section 503 of the DOE Act
so as to abolish FERC review of executive
remedial orders and to provide DOE with
authority to issue final remedial orders after
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meeting the procedural requirements set forth
below in Paragraph 2.

2. Administrative procedures. Congress
should require that final remedial orders may
be issued by DOE only after opportunity for a
hearing on the record in accordance with
sections 554, 556, and 557 of the
Administrative Procedure Act. In applying
these provisions of the APA, DOE should use
administrative law judges, provide for an
appeal of AL decisions to the Secretary, and
apply agency discovery rules in accordance
with Recommendation 70-4 of the
Administrative Conference. In advance of
congressional action, DOE should, to the
extent permissible by law, voluntarily adopt
prqcedures consonant with the above
principles.

3. Judicial review. Appellate review of final
remedial orders by United States district
courts unnecessarily duplicates the appellate
function of the Temporary Emergency Court
of Appeals. Congress should amend the
Department of Energy Organization Act to
provide that final agency remedial orders are
appealable, as a matter of right, directly to
the Temporary Emergency Court of Appeals,
or to whatever other appellate court Congress
may designate.

5. Section 305.80-3 is added to Part
305 to read as follows:

§ 305.80-3 Interpretation and
implementation of the Federal Advisory
Committee Act (Recommendation No. 80-
3).

The Federal Advisory Committee Act
was enacted in 1972 in response to a
wide range of criticisms concerning the
activities and influence of advisory
committees operating within and
alongside government agencies. The
need for the large number of committees
in existence was questioned, and there
were complaints over lack of adequate
public information concerning their
purposes, their membership, the course
of their deliberations, and the extent of
their influence. In addition, fears were
expressed that committees were often
inadequately balanced to reflect the
spectrum of interests affected by their
recommendations. Finally, the "
Government seemed frequently to fail to
implement, or even to respond to,
important recommendations offered by
prestigious committees after protracted
and expensive research, hearings and
study.

It cannot be expected that FACA in
operation would have wholly silenced
the criticisms which led to its
enactment. Yet, the Conference's study
does indicate certain positive results
from FACA, including more careful
evaluation by Government of the need
for establishing or continuing advisory
committees, more attention paid to their
makeup and responsibilities, and more
openness in their deliberations. We are
not prepared to recommend at this time
any major revision of the statute, either

to embrace more activities by
committees and similar groups, or to
reduce the coverage and requirements of
the Act. However, there are areas where
clarification and perhaps some
narrowing of coverage would ease
problems of administration and remove
artificial barriers to communication
between the agencies and the interested
public. In addition, a more vigorously
coordinated implementation of FACA
by the Executive Branch would provide
more guidance to the agencies and the
public and a more consistent application
of FACA within.Government and in the
courts.
Recommendation

1. The Federal Advisory CommIltee Act
directs the Office of Management and Budget
to "prescribe administrative guidelines and
management controls applicable to advisory
committees." This authority has since been
transferred to the General Services
Administration by Reorganization Plan No. 1
of 1977, and Executive Order 12024. Neither
OMB nor GSA has made adequate use of this
statutory authority to assist the agencies in
resolving difficult questions Involving the
coverage of the Act. particularly the
applicability of the Act to ad hoc and
informally established advisory groups. As a
result, courts have been faced with the need
to resolve such issues without the assistance
of authoritative administrative guidelines.
Accordingly, GSA, In consultation with OMB
and the Department of Justice, should
undertake a revision of the guidelines at
present contained in OMB Circular A-.3, so
as to provide greater assistance to the
agencies, ond, in particular, to deal with the
problems of classification of committees
experienced under the Act (see paragraph 2,
below). The proposed guidelines should be
made available to agencies and the general
public for comment before they are finally
issued, and upon issuance the guidelines
should be widely published. Where a legal
dispute concerning the applicability of the
Act to particular advisory bodies cannot be
resolved between the agency and GSA. the
dispute may be submitted to the Department
of Justice for resolution pursuant to Part 1-4
of Executive Order 12146.

2. The most serious problems regarding the
coverage of FACA have involved the
applicability of the Act (a] to groups
convened by agencies, on an adhoc basis.
without formal organization or structure or
continuing existence, to obtain views on
particular matters of immediate concern to
the agency, and (b) to privately established
groups whose advice is "utilized" by an
agency.

(a) Uncertainty as to the applicability of
FACA to one-time or occasional meetings
between adhoc groups and Government
officials has tended to discourage useful
contacts with the private sector. It is
impractical to require such meetings to
conform with the Act's requirements
regarding chartering, advance notice, and
structure of the committee. The
Administrative Conference believes that the
Act is not applicable to od ho-, unstructured.

non-contlnuing groups and that GSA's
guidelines should make this clear. Coverage
of such groups would not further the purposes
of the Act.

(b) The Conference believes that the
definition of "advisory committee" is limited
to committees either established by
Government action or affirmatively
supported and "utilized" by the Government
through institutional arrangements which
amount to the adoption of the group as a
preferred source of advice. GSA's guidelines
should make this clear.

(c) Agencies should be sensitive to the
desirability of making available to the public
advice or information obtained from private
or ad hoc groups not covered by FACA when
the agency is considering action based on
such advice or information.

3. Advisory committees frequently are
useful in furnishing expert technical and
scholarly advice to the Government. often at
little or modest cost. and in providing a
valuable channel of communication between
the Government and the private sector.
FACA has been successful in bringing about
the elimination of many unnecessary
advisory committees. It continues to serve a
constructive purpose in requiring agencies
and GSA periodically to evaluate the
usefulness of each advisory committee, but
such a review should be objective and should
not be premised on any assumption that
fewer advisory committees is a desirable goal
in and of itself.

Separate Statement of Alexis C. Jackson

The consideration and study of the Federal
Advisory Committee Act by the
Administrative Conference has been a
valuable and necessary exercise. However. I
do have some reservations and additional
comments to make regarding
Recommendation 80-3. 1 2(a-c.

Recommendation 80-3,1 2(a) causes
substantial concern. We in the Department of
the Interior have consistently interpreted the
Advisory Committee Act to include so-called
adhoc committees. We have based this
interpretation on the clear statutory language
of Section 3 of the Act together with the spirit
of openness in government embodied in the
Act. We believe our interpretation to be well-
founded. When the courts have been
presented with the question of the
applicability of FACA to adhoc committees
they have. with only one exception, ruled that
the committees are not exempt from the Act.
In the one case where an ad hoc committee
was held to be outside the Act, Naderv.
Baroody. 396 F. Supp. 1231 (D.D.C. 1975), the
decision reflected the possible constitutional
consequences of restricting meetings within
the Office of the President, together with the
very loose nature of those meetings.

The recommendation to exclude ad hoc
committees administratively is fraught with
problems. If our interpretation is correct, the
General Services Administration (GSA)
would be powerless to amend the statute by
its own interpretation. Any such attempted
interpretation would lead only to confusion
and ultimately to litigation by members of the
public who have been excluded from viewing
or participating In such meetings. It is likely
that such litigation would be directed at the
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agencies that utilize such committees-not
GSA.

Moreover, even if authorized, the
recommendation invites abuse. Agencies
seeking to circumvent the requirements of the
Act would merely characterize committees as
ad hoc. If an additional meeting or meetings
are required, the agency could simply call
another excepted ad hoc meeting. In the
interest of a free and open democratic
government, the chartering of all advisory
committees should not be viewed as an
overwhelming burden, even those which last
for only several hours. The burden is in the
artificial barriers imposed by GSA in the
consultation process.

Similarly, I feel constrained to take issue
with Recommendation 80-3.1 2(b). The case
of Lombardo v. Handler 397 F. Supp. 792
(D.D.C. 1975). aff'd, 546 Fed. 1043 (D.C. Cir.,
1970. cert denied, 431 U.S. 932 (1977), suggests
a far more liberal interpretation of the term
"utilize" than contemplated by the
Recommendation. So does Center forAuto
Safety v. Cox, 580 F. 2d 689 (D.C Cir. 1978).
These cases foreclose the suggestion
contained in the recommendation, 2(b). I -

believe GSA could assist agencies by more
clearly defining "utilize" in its guidelines.

Recommendation 80-3,1 2(c) underscores
the need for careful consideration of the
issues presdnted in the matter of FACA's
interpretation. Paragraph-2(c) contains the
mere precatory suggestion that agencies
should be "sensitive" to the need for making
advice received from adhoc committees
available to the public when considering
action based on such advice. This might be
read as a retreat from previous Conference
expressions, see Recommendation 77-3,
regarding making publicly available the
substance of communications from outside
the agency in pending rulemaking
proceedings.

To conclude, I am not troubled by the
interpretation the courts have given FACA. I
do believe, however, that the chartering of
committees should be facilitated by GSA
rather than hindered by it. The consultation
process originally contemplated was
designed to be just that--consultation--and
not one of final determination of whether a
ccmmittee ought to be established. That
determination is reserved to the agency head.
If this original concept were to b6 reborn,
agencies could more effectively and
supportively comply with the Act.

As I read them. Recommendation 80-3, S
2(a) and 2(b) seek to change the coverage and
scope of the Act. This, of course, contradicts
the preamble of Recommendation 80-3 which
states "We are not prepared to recommend
* * * any major revision to the statute * *"
In view of the stated intention, we believe the
Conference should reconsider
Recommendation 80-3. 2(a-c] and adopt a
revised recommendation (attached) in
accordance with the views outlined in this
statement.

If on the other hand, the Conference does
not revise Recommendation 80-3 2(a-c),
the substance of its proposalshould be
submitted for legislative action.

Attachment to Separate Statement

Suggested Revision of Recommendation 80-3.
paragraphs 2(a-c)

2(a] Adhoc groups which meet with
government officials on a one-time or
occasional basis are advisory committees
underFACA. It is therefore necessary for
such meetings to conform with the Act's
requirements regarding chartering, advance
notice, and structure of the committee. The
Administrative Conference believes that
conformance to theAct will be facilitated by
GSA-adhering to a consultant's role as
contemplated in Section 9(a](2] of the Act
rather than a role of determining whether a
committee should be established.

(b) The Conference believes that the
definition of."advisory'committee" includes
committees either established by
Goveramenf action or supported and
"utilized" by the Government through
consideration by the Government of the
committee's advice. GSAs guidelines should
make clear the application of the term"utilize."

(c) Advice or information obtained from
private or ad hoc groups in an exparte
manner is not sanctioned. To the extent that
agencies do receive such advice or
information, the Administrative Conference
believes that agencies should make such
advice available to the public, particularly
when the agency is contemplating action
(such as rulemaking) which may be based on
or use such advice or information.

6. Section 305.80-4 is added to Part
305 to read as follows:

§ 305.80-4 Decisional officials'
participation In rulemaking proceedings
(Recommendation No. 80-4). -

Several recent lawsuits have
challenged the propriety of an official's
participation in rulemaking proceedings.
In those cases, efforts were madeto -
force the "disqualification" of persons
whose judgmentmight shape an
agency's regulations, itch as
disqualification might have been sought
in an adjudicatory proceeding allegedly
tainted by the adjudicator's bias.

The concepts of bias (real or
supposed) pertinent to the fairness of a
judicial trial or an administrative
adjudicatory hearing have limited
applicability to rulemaking proceedings.
The political, legislative, and
institutional aspects of the rulemaking
function and the frequency with which
persons selected for policy-making
responsibilities are selected precisely
because !hey have previously declared
their beliefs make direct application of a
judicial test for disqualification
inappropriate. Moreover, the
determinants of a "fair hearing" that are
implicit in the due process clause are
inapplicable in proceedings of an
essentially legislative nature, whose
procedures are controlled by statutory
rather than consitutional provisions.

Nevertheless, the acceptability of
regulations and, indeed, the repute of
the administrative process may be
seriously impaired if the judgment of
agency officials who can determine the
content of rules is considered to have
been tainted by a conflict of interest, by
an inflexible prejudgment of pertinent
factual propositions, or by indecorous
manifestations of hostility. Each
administrative agency that possesses
power to promulgate regulations should
adopt procedures and standards that
define whether an official should
abstain (or. if need be, be barred by the
agency] from participating in a
particular rulemaking proceeding.

The recommendation that follows
proposes minimum standards of
propriety. More exacting standards may
be formulated by an agency for the
conduct of its affairs or may be self-
imposed by an official who on his own
motion chooses not to participate in a
particular proceeding. The basic
proposition underlying the
recommendation is that unimpaired
capacity to exercise a fully informed
judgment, as well as freedom from
personal, private interest in the outcome
of particular matters, is implicitly
demanded of those to whom Congress
has granted power to formulate rules for
the future.

The standards sketched here are
consonant with those embodied in
statutes that govern government
employees' behavior, in statutory
procedures that have generally been
provided for rulemakings, and in the six
precepts of ethical employee behavior
formulated by the Office of Personnel
Management.

The following recommendation is
directed toward agencies that conduct
rulemaking proceedings under the
informal procedures of the
Administrative Procedure Act. 5 U.S.C.
553, or particular statutes defining
rulemaking procedures other than
formal, on-the-record rulemaking. The
recommendation relates solely to
agency personnel with decisional
responsibilties in the rulemaking
process. Definition will perforce vary
from agency to agency because of
differences in internal organization and

I5 C.F.R. § 735201a:
"An employee shall avoid any action, whether or

not specifically prohibited by this subpart. which
might result in, or create the appearance of.

ta) Using public office foi private gain;
(b) Giving preferential treatment to any person:
(c) Impeding Government efficiency or economy;
(d) Losing complete independence or Impartiality,
(el Making a Government decision outside official

channels: or
(f) Affecting adversely the confidence of the

public in the integrity of the Government,"
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allocation of responsibility. No
suggestion is made here that every
public employee who, at one stage or
another, may contribute in one manner
or another to rulemaking proceedings is
to be subjected to interminable tests of
probity and objectivity before the
ultimately responsible "decisionql
personnel" can act.

Recommendation
A. Prcedures. 1. Each rulemaldng agency

should promulgate procedures by means of
which persons who desire to participate in a
rulemaking proceeding for who may be
affected by its outcome) can challenge the
suitability of participation by particular
decisional personnel in that proceeding. The
procedures should identify the factors that
bear on suitability and should indicate the
appropriate time, place, and means of making
challenges, along with an indication of
opportunity for intra-agency review if one be
available.

2. The procedures should also make plain
that a decisional official, whether or not
challenged, may voluntarily abstain from
participating in a particular proceeding.

B. Conflict of Interests. 1. A decisional
official whose financial interests or those of
whose immediate family may be distinctively
favored by choices to be made in a particular
rulemaking proceeding should voluntarily
abstain (or be required by the agency to
abstain) from participation in that
proceeding, subject to publicly stated and
applied agency exception for de minixis
holdings.

2. New agency officials should be subjected
to "'cooling off" periods of variable duration.
during which their participation in a *
rulemaking proceeding would presumably be
inappropriate if

(I) The proceeding specifically affects the
financial interests of an immediately prior
employer or client;, or

mi The official's immediately prior
employer or client is a participant in the
proceeding, or

(iii] The official has participated in the
proceeding before becoming a public
employee.

An agency's application of a "cooling off"
requirement should not, however, reflect
absolutes. It should take into account the
following factors, singly or in combination:

(a) The extent of the officiarl'participation
in a prior private capacity in the pending
rulemaking proceeding:

(b) The elapse of time between the prior
involvement and the official's present activity
as a public employee;

(c) The nature and magnitude of the
rulemaking's possible impact on the interests
of the prior employer

(d) The generality or specificity of the
rulemaking's scope;

(e) The extent of the prior employer's
participation;

(f) Applicable professional standards:
{g) Senatorial consideration, during the

confirmationprocess, of the official's prior
relationships and activities.

3. An official's non-financial interests.
associations, or activities (whether or not

related to past employment) may in some
instances suggest the desirability of recusal
or, if need be, a direction to the official to
abstain from participating in a particular
proceeding. If the official's appointment has
been confirmed by the Senate with
knowledge of the appointee's past interests
and activities, a required cooling off period
would ordinarily be Inappropriate. As to
officials of lesser prominence, however
agencies may suitably utilize In respect of
nonfinancial interests the procedures
sketched above, related to financial conflict
of interests or to cooling off periods. The
question of precluding participation should
arise only when an identifiable interest is
significant in relation to the proceeding and is
likely to be substantially affected by Its
outcome. Mere membership In an association
would not ordinarily be a ground for
disqualification or recusaL

4. Finally, agency conflict of interests rules
should make emphatically plain that they are
in aid of the agency's self-management; that
they are measures in furtherance of its own
quality control rather than In amplification of
judicial control; and that they are agency
declarations for guidance of its own staff
concerning decorum. An agency that Is
insensitive or lax in fulfilling Its declared
expectations will no doubt be of concern to
the Congress or to the Executive. but an
agency's heightened attentiveness to the
qualities of decisional personnel should
plainly not expand the occasions for or the
scope of review of rulemaking proceedings.

C. Prejudgment of Fact 1. Disqualification
for prejudgment in rulemaking should be
limited to prejudgments of particular
"adjudicative" or "specific" facts, where it
may be inferred from the particular statutory
framework, agency procedural choices, or
other special circumstances that the agency's
determination of those facts is to be based on
the evidentiary record developed in the
proceeding. Cause for disqualification can
appropriately be decided by the agency only
after it is established in the proceeding that
such facts will be materially at Issue In the
proceeding. Such disqualification Is
inappropriate for factual judgments that are
the consequence of earlier stages of the
proceeding, or for prejudgments of policy.

2- To avoid undue interference 14ith the
legislative, policymaking aspect of the
rulemaking process and other agency
functions, disqualification for prejudgment of
fact should be considered by the agency only
after it has determined that critical
"adjudicative" or "specific" facts require
resolution on the evidentiary record
developed in the proceeding, and should
require at least a preponderant showing that
an agency member or decisional employee
has a closed mind regarding those facts.

D. Decorm and Eypression of Views. A
rulemaking proceeding should be conducted
with decorum and respect for the Interests of
all concerned. Agency officials should
therefore conscientiously avoid intemperate
expression or other behavior suggestive of an
irrevocable commitment to i predetermined
outcome of the proceeding. This does not
mean, however, that agency officials may not
express factual judgments based on previous
experience or on information received during,

a proceeding; nor does it suggest that officials
may not act upon or voice opinions
concerning underlying issues of policy.
Expressing those opfInions in interchanges
with committees of the Congress, other
administrative bodies, the public, and
regulated groups is a desirable normality of
administration, rather than an abnormality to
be shunned, and is not a basis on which
exclusion from a proceeding may
appropriately be suggested.

Dated: July 7.1980.
Richard I. Berg.
Evecutive Secretary
[FR D)&- Wo.MG Ek-37 -8D.. &45 3,M]

BNIUG CDE 6110-a1-M

OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Part 353

Restoration to Duty; Correction

AGENCY: Office of Personnel
Management.

ACTION: Final rulemaking.

SUMMARY: This change corrects final
restoration to duty regulations that were
published in the Federal Register on
October 2 1979.
EFFECTIVE DATE: October 2,1979.

FOR FURTHER INFORMATION CONTACT.
Raleigh M. Neville, Office of Policy
Analysis and Development. Staffing
Services, Office of Personnel
Management. Room 6526.1900 E Street.
N.W., Washington. D.C. 20415; (202) 632-
0817.

SUPPLEMENTARY INFORMtATION: On
October 21979, the Office published a
final amendment to § 353.306 in the
Federal Register, deleting the 1-year
limitation during which agencies are
required to make every effort to restore
partially recovered injured employees.
A corresponding amendment to the
appeal right entitlement in
§ 353A.01(a)(3 should have been made
at the same time, but was inadvertently
overlooked. The purpose of this
amendment is to correct this oversight.

The Director of OPM finds that good
cause exists for suspending the 30-day
delay of effectiveness of final
regulations required by 5 U.S.C. 553[d).
Similarly, the Director finds that since
this Is a nonsubstantive amendment
which corrects an administrative
oversight, the notice of proposed
rulemaking normally required by 5
U.S.C. 553[b). is unnecessary. This is a
non-significant regulation for the
purposes of E.O. 12044.

46777



Federal Register / Vol. 45, No. 135 / Friday, July 11, 1980 / Rules and Regulations

Office of Personnel Management.
Beverly M. Jones,
Issuance Systemn Manager.

PART 353-RESTORATION TO DUTY

Accordingly, the Office of Personnel
Management is revising § 353.401(a)(3)
of Title 5, Code of Federal Regulations,
to read as follows:

§ 353.401 Appeals.
(a) * * *
(3) Injured employees who,partially

recover may appeal to the MSPB for a
determination of whethertheir agencies
are acting arbitrarily and Capriciously in
denying them restoration. Injured
employees who fully recover more than
1 year after they begin receiving
compensation may appeal-as provided
for in Parts 302 and 303 of this chapter.

(5 U.S.C. 8151)
IFR Dec. 0-20815 Filed 7-io-80 8:45 am]

BILWNG CODE 6325-01-M

5 CFR Part 752

Adverse Actions; Republication of
Regulations

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: This document republishes
OPM's Adverse Action regulations, part
of which were excluded from the 1980
codification of OPM's regulations
through editorial oversight.
EFFECTIVE DATE: August 10,1979.
FOR FURTHER INFORMATION CONTACT.
Beverly M. Jones 202-254-7086.
SUPPLEMENTARY INFORMATION: On July
31, 1979, OPM published interim
regulations (5 CFR Part 752, Subparts E
and F) on adverse actions in the Senior
Executive Service (SES) at 44FR 44819.

On August 10, 1979, at 44 FR 47032,
OPM publislhed a revision of Subparts A
through D of Part 752.

Through an oversight, Subparts E and
F were excluded from the 1980
codification of 5 CFR. For clarity, the
entire Part 752 is reprinted below as a
convenience to the reader.

OPM has determined that this is a
non-significant regulation for the
purposes of EO 12044.

Office of Personnel Management
Beverly M. Jones,
Issuance System Manager.

Accordingly, OPM is republishing Part

752 of Title 5, Code of Federal
752 of Title 5, Code of Federal
Regulations, to read as follows:

PART 752-ADVERSE ACTIONS

Subpart A-Principal Statutory
Requirements for Suspension for 14 Days
or Less

Sec.
752.101 Principal Statutory requirements.

Subpart B-Regulatory Requirements for
Suspeision for 14 Days or Less
752.201 Coverage.

.2 Standard for action.
7!..03 Procedures.

" part C-Principal Statutory
Requirements for Removal, Suspension for
More Than 14 Days, Reduction In Grade or
Pay, or Furlough for 30 Days or Less
752.301 Principal Statutory requirements.

Subpart D -.Regulatory Requirements
Implementing Subpart C
752.401 Coverage.
752.402 Definitions.
752.403 Standard for action.
752.404 Procedures.
752.405 Appeal and grievance rights.
752.406 Agency records.

Subpart E-Principal Statutory
Requirements for Taking Adverse Actions
Under the Senior Executive Service
752.501 Principal Statutory Requirements.

Subpart F-Regulatory Requirements for
Taking Adverse Actions Under the Senior
Executive Service
752.601 Coverage.
752.602" Definitions.
752.603 Standard for Action.
752.604 Procedures: Adverse Actions.
752.605 Appeal rights: Adverse Actions.
752.606 Agency Records.

Authority: 5 U.S.C.7504, 7514; 5 U.S.C. 1302,
Pub. L. 95-494.

Subpart A-Principal Statutory
Requirements for Suspension for 14
Days or Less

§ 752.101 Principal statutory
requirements..

This subpart incorporates the
principal statutory requirements for
suspensions for 14 days or less, found in
subchapter II of chapter 75 of title 5,
United States Code.

CHAPTER 75-ADVERSE ACTIONS

Subchapter I-Suspension for 14 Days or
Less

§ 7501. Definitions
For the purpose bf this subchapter-
(1) "employee" means an individual in the

competitive service who is ndt serving a
probationary or trial period under an initial
appointment or who has completed 1 year of
current continuous employment in the same
or similar positions under other than a
temporary appointment limited to 1 year or
less; and

(2) "suspension" means the placing of an
employee, for disciplinary reasons, in a
temporary status without duties and pay.
§ 7502. Actions covered

This subchapter applies to a suspension for
14 days or less, but does not apply to a
suspension under section 7521 or 7532 of this
title or any action initiated under section 1200
of this title.

§ 7503. Cause andprocedure
(a) Under regulations prescribed by the

Office of Personnel Management, an
employee may be suspended for 14 days or
less for such cause as will promote the
efficiency of the service (including
discourteous cohduwc't to the public confirmed
by an immediatd'supervisor's report of four
such instances within any one-year period or
any other pattern of discourteous conduct).

(b) An employee against whom a
suspension for 14 days or less Is proposed Is
entitled to-

(1) an advance written notice stating the
specific reasons for the proposed action-

(2) a reasonable time to answer orally and
in writing and to furnish affidavits and other
documentary evidence in support of the
answer,

( ) be represented by an attorney or other
representative; and

(4) a written decision and the specific
reasons therefor at the earliest practicable
date.

(c) Copies of the notice of proposed action,
the answer of the employee if written, a
summary thereof if made orally, the notico of
decision and reasons therefor, and any order
effecting the suspension, together with any
supporting material, shall be maintained by
the agency and shall be furnished to the
Merit Systems Protection Board upon its
request and to the employee affected upon
the employee's request.

§ 7504. Regulations
The Office of Personnel Management may

prescribe regulations to carry out the purpose
of this subchapter.

Subpart B-Regulatory Requirements
for Suspension for 14 Days or Less

§ 752.201 Coverage.
(a] Actions covered This subpart

covers suspension for 14 days or less,
(b) Employees covered. The following

employees are covered by this subpart:
(1) An employee covered by the

definition in 5 U.S.C. 7501(1), including
an employee of the Government Printing
Office; and

(2) An employee with competitive
status who occupies a position under
Schedule B of Part 213 of this chapter,

(c) Definitions. In this subpart, Day
means calendar day. Suspension has the
meaning given in 5 U.S.C. 7501(2).

(d) Exclusions. This subpart does not
hpply to actions excluded by 5 U.S.C.'
7502, or to a suspension for 14 days or
less:
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(1) Taken under provision of statute,
other than one codified in title 5. United
States Code, which excepts the action
from subchapter I, chapter 75 of title 5.
United States Code; or

(2) Of a reemployed annuitant.

§ 752.202 Standard for action.

(a) An agency may take action under
this subpart only as set forth in 5 U.S.C.
7503(a).

(b) An agency may not take a
suspension against an employee on the
basis of any reason prohibited by 5
U.S.C. 2302.

§ 752.203 Procedures.

(a) Employee entitlements. An
employee under this subpart whose
suspension is proposed under this
subpart is entitled to the procedures
provided in 5 U.S.C. 7503(b).

(b) Notice-ofproposed action. The
notice of proposal shall inform the
employee of his or her right to review
the material which is relied on to
support the reasons for action given in
the notice.

(c) Time to answer. The employee
shall be given a reasonable time to
answer but not less than 24 hours.

(d) Representation. 5 U.S.C. 7503(b)(3)
provides that an employee covered by
this part is entitled to be represented in
a suspension action by an attorney or
other representative. An agency may
disallow as an employee's
representative an individual whose
activities as a representative would
cause a conflict of interest or position
or an employee of the agency whose
release from his or her official position
would give rise to unreasonable costs to
the Government or whose priority work
assignments preclude his or her release.
5 U.S.C. 7114fa)(5j and the terms of any
applicable collective bargaining
agreement govern representation for
employees in an exclusive bargaining
unit.

(e) Agency decision. In arriving at its
written decision, the agency shall
consider only the reasons specified in
the notice of proposed action and shall
consider any answer of the empoloyee
and/or his or her representative made to
a designated official. The agency shall
deliver the notice of decision to the
employee at or before the time thee
action will be effective.

(f) Agency records. The agency shall
maintain copies of the items specified in
5 U.S.C. 7503(c) and shall furnish them
upon request as required by that
subsection.

Subpart C-Principal Statutory
Requirements for Removal,
Suspension for More than 14 Days,
Reduction in Grade or Pay, or
Furlough for 30 Days or Less

§ 752.301 Principal statutory
requirements.

This subpart incorporates the
principal statutory requirements in
subchapter H of chapter 75 of title 5,
United States Code, for removal,
suspension for more than 14 days.
reduction in grade or pay, or furlough for
30 days or less.

CHAPTER 75-ADVERSE ACTIONS

Subchapter It-Remoyal Suspension for
More Than 14 Days, Reduction in Grade or
Pay, or Furlough for 30 Days or Less

§ 7511. Definitions: application
(a) For the purpose of this subchapter-
(1) "employee" means-
(A) an individual in the competitive service

who is not serving a probationary or trial
period under an initial appointment or who
has completed I year of current continuous
employment under other than a temporary
appointment limited to I year or less; and

(B) a preference eligible in an Executive
agency in the excepted service. and a
preference eligible in the United States Postal
Service or the Postal Rate Commission, who
has completed I year of current continuous
service in the same or similar positionr.

(2) "suspension" has the meaning as set
forth in section 7501(2) of this title:

(3) "grade" means a level of classification
under a position classification system;

(4] "pay" means the rate of basic pay fixed
by law or administrative action for the
position held by an employee; and

(5) "furlough" means the placing of an
employee in a temporary status without
duties and pay because of lack of work or
funds or other nondisciplinary reasons.

(b) This subchapter does not apply to an
employee-

(1) whose appointment is made by and
with the advise and consent of the Senate_

(2) whose position has been determined to
be of a confidential. policy-determining.
policy-making or policy-advocating character
by-

(A) the Office of Personnel Management for
a position that it has excepted from the
competitive service; or

(B) the President or the head of an agency
for a position which is excepted from the
competitive service by statute.

(c) The Office may provide for the
application of this subchapter to any position
or group of positions excepted from the
competitive service by regulation of the
Office.

§ 751,Z Actions covered

This Subchapter applies to-
(Ij a remova;
(2) a suspension for more than 14 days
(3] a reduction in grade:
(4] a reduction in pay; and
(5] a furlough of 30 days or less:

but does not apply to-

(A) a suspension or removal under section
7532 of this title.

(B) a reduction-in-force action under
section 3502 of this title.

(C] the reducation in grade of a supervisor
or manager who has not completed the
probationary period under section 3321 (a}2)
of this title if such reduction is to the grade
held Immediately before becoming such a
supervisor or manager.

(D) a reduction in grade orremoval under
section 4303 of this title, or

(E) an action initiated under section 1206 or
7521 of this title.

§ 7513. Cause andprocedure
(a) Under regulations prescribed by the

Office of Personnel Management. an agency
may take an action covered by this
subchapter against an employee only for such
cause as will promote the efficiency of the
service.

(b) An employee against whom an action is
proposed is entitled to--

(1) at least 30 days' advance written notice,
unless there is reasonable cause to believe
the employee has committed a crime for
which a sentence of imprisonment may be
Imposed. stating the specific reasons for the
proposed action:

a reasonable time. but not less than 7 days,
to answer orally and in writing and to furnish
affidavits and other documentary evidence in
support of the answer.

(3) be represented by an attorney or other
representative, and

(4) a written decision and the specific
reasons therefore at the earliest practicable
date.

(c) An agency may provide, by regulation.
for a hearing which may be in lieu of or in
addition to the opportunity to answer
provided under subsection (b)(?) of this
section.

(d) An employee against whom an action is
taken under this section is entitled to appeal
to the Merit Systems Protection Board under
section 7701 of this title.

(e) Copies of the notice of proposed action.
the answer of the employee when written, a
summary thereof when made orally. the
notice of decision and reasons therefor. and
an order effecting an action covered by this
subchaptar. togtber with any supporting
material, shall be maintained by the agency
and shall be furnished to the Board upon its
request and to the employee affected upon
the employee's request,

§ 7314. R e-lationr
The Office of Personnel Management may

prescribe regulations to carry out the purpose
of this subchapter, except as it concerns any
matter with respect to which the Merit
Systems Protection Board may prescribe
regulations.

Subpart D-Regulatory Requirements
Implementing Subpart C

§752.401 Coverage.
(a) Adverse actions corered. This

subpart applies to an action set forth in
subchapter H of chapter 75 of title 5,
United States Code, including but not
limited to:
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(1) An action based solely on
nonperformance related factors;

(2) An action that involves both
performance and nonperformance
related factors; and

(3) A solely performance-based action
which is taken by an agency that is not
included within the definition of agency
under subchapter I of chapter 43 of title
5, United States Code.

(b) Employees covered. The following
employees are covered by this subpart:

(1) An employee covered by the
definition in 5 U.S.C. 7511(a](1)(A),
including an employee of the
Government Printing Office and an
employee of the Administrative Office
of the United States Courts;

(2) An employee covered by the
definition in 5 U.S.C. 7511(a](1)(B), and

(3] an employee with competitive
status who occupies a position in
Schedule B of Part 213 of this title,

(c) Exclusions. The subpart does not
apply to actions and employees
excluded by 5 U.S.C. 7511(b) and 7512,
or the following;

(1) Action taken under provision of
statute, other than one codified in title 5,
United States Code, which excepts the
action from subchapter H of chapter 75
of title 5, United States Code;

(2) Action which entitles an employee
to grade retention under Part 536 of this
title, and an action to terminatethis
entitlement;

(3] Voluntary action initiated by the
employee;

(4) Action taken or directed by the
Office of Personnel Management under
Part 731 or Part 754 of this title;

(5) Involuntary retirment because of
disability under Part 831 of thig title;

(6] Termination of appointment on the
expiration date specified as a basic
condition of employment at the time the
appointment was made;

(7) Action which terminates a
temporary promotion within a maximum
period of two years and returns the
employee to the position from which
temporarily promoted, or reassigns or
demotes the employee to a different
position not at a lower grade or level
than the position from which
temporarily promoted.

(8) Cancellation of a promotion to a
position not classified prior to the
promotion;

(9] Placement of an employee serving
on an intermittent, part-time, or
seasonal basis in a nonduty, nonpay
status in accordance with conditions
established at the time of appointment;

(10) Reduction of an employee's rate
of pay from a rate whichis contrary to
law or regulation to a rate which is
required or-permitted by law or
regulation;

(11) A reemployed annuitant;
(12) A Presidential appointee;
(13) A National Guard Technician; or
(14) A physician, dentist, nurse, or

other employee in the Department of
Medicine and Surgery, Veterans
Administration, who is appointed under
chapter 73 of title 38, United States
Code.

§ 752.402 Definitions.
In this subpart, Day means calendar

day. Furlough has the meaning given in
5 U.S.C. 7511(5). Grade has the meaning
given in 5 U.S.C. 7511(3). Pay has the
meaning given in 5 U.S.C. 7511(4).
Suspension has the meaning given in 5
U.S.C. 7501(2).

§ 752.403 Standard for action.
(a) An agency may take adverse

action under this subpart only as set
forth in 5 U.S.C. 7513(a).

(b) An agency may not take an
adverse action against an employee on
the basis of any reason prohibited by 5
U.S.C. 2302.

§ 752.404 Procedures.
(a] Statutory entitlements. An

employee against whom action is
proposed under this subpart is entitled
to the procedures provided in 5 U.S.C.
7513(b).

(b) Notice of proposed action. (1) The
notice of proposal shall inform the
employee of his or her right to review
the material which is relied on to
support the reasons for action given in
the notice. The agericy may not use
material which cannot be disclosed to
the employee or his or her
representative or designated physician
under Section 297.108(c)(1) of Part 297 of
this title to support the reasons in the
notice.

(2) When some but not all employees
in a given competitive level are being
furloughed, the notice of proposal shall
state the basis for selecting a particular
employee for furlough, as well as the
reasons for the furlough.

(c) Employee's answer. (1) The agency
shall give the employee a-reasonable
amount of official time to review the
material relied on to support its proposal
and to prepare an answer and to secure
affidavits, if he or she is otherwise in an
active duty status.

( (2) The agency shall designate an
official to hear the employee's oral
answer who has authority either to
make or recommend a final decision on
the proposed adverse action. The right
to answer orally in person does not
include the right to a formal hearing
with examination of witnesses unless
the agency provides one in its

regulations in accordance with
subsection (g) of this section.

(d) Exceptions. (1) 5 U.S.C. 7513(b)
authorizes an exception to the 30 days'
advance writtei notice when the crime
provision is invoked. The agency may
require the employee Jo furnish any
answer to the proposed action, and
affidavits and other documentary
evidence in support of the answer
within such time as under the
circumstances would be reasonable, but
not less than seven days, When the
circumstances require immediate action,
the agency may place the employee in a
nonduty status with pay for such time,
not to exceed ten days, as is necessary
to effect the action.

(2) The advance written notice and
opportunity to answer are not necessary
for furlough withoutpay due to
unforeseeable circumstances, such as
sudden breakdowns in equipment, acts
of God, or sudden emergencies requiring
immediate curtailment of activities.

(3) The 30 days' advance written
notice is not required for a suspdnsion
during the notice period of a removal or
of an indefinite suspension when the
circumstances are such that retention of
the employee in an active duty status
during the notice period may be
injurious to the employee, his or her
fellow workers, or the general public;
may result in damage to Government
property; or because of the nature or the
employee's offense may reflect

-unfavorably on the public perception of
the Federal service. The agency shall
include in the notice of suspension the
reasons for not retaining the employee
in an active duty status during the notice
period of a removal or Indefinite
suspension. The agency may require the
employee to furnish any answer to the
proposed action and affidavits and other
documentary evidence in support of the
answer within such time as under the
circumstances would be reasonable, but
not less than seven days. When the
circumstances require immediate action,
the agency may place the employee In a
nonduty status with pay for such time,
not to exceed ten days, as is necessary
to effect the suspension.

(e) Representation. 5 U.S.C. 7513(b)(3)
provides that an employee covered by
this part is entitled to be represented by
an attorney or other representative. An
agency'may disallow as an employee's
representative an individual whose
activities as representative would cause
a conflict of interest or position; or an
employee of the agency whose release
from his or her official position would
give rise to unreasonable costs or whose
priority work assignments preclude his
or her release. 5 U.S.C. 7114(a)(5) and
the terms of any applicable collective

IIII
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bargaining agreement govern
representation for employees in an
exclusive bargaining unit.
(f) Agency decision. In arriving at its

written decision, the agency shall
consider only the reasons specified in
the notice of proposed action and shall
consider any answer of the employee
and/or his or her representative made to
a designated official. The agency shall
deliver the notice of decision to the
employee at or before the time the
action will be effective. The notice shall
tell the employee of his or her appeal
rights.

(g) Hearing. Under 5 U.S.C. 7513(c),
the agency may in its regulations
provide a hearing in place of or in
addition to the opportunity for written
and oral answer.

§ 752.405 Appeal and grievance rights.
(a) Appeal rights. Under the

provisions of 5 U.S.C. 7513(d), an
employee against whom an action is
taken under this subpart is entitled to
appeal to the Merit Systems Protection
Board.

(b) Grievance rights. 5 U.S.C.
7121(e)(1] requires an aggrieved
employee to elect to appeal under this
subpart or, where applicable, to file a
grievance under the negotiated
grievance procedure, but not both.

§ 752.406 Agency records.
The agency shall maintain copies of

the items specified in 5 U.S.C. 7513(e)
and shall furnish them upon request as
required by that subsection.

Subpart E-Principal Statutory
Requirements for Taking Adverse
Actions Under the Senior Executive
Service

§ 752.501 Principal statutory
requirements.

This subpart sets forth for the benefit
of the user the statutory requirements of
subchapter V of Chapter 75 for
suspension for more than 14 days and
removal from the civil service. (5 U.S.C.
7541-7543)

"§ 7541. Definitions
"For the purpose of this subchapter-
"(1) 'employee' means a career appointee

in the Senior Executive Service who-
"(A) has completed the probationary

period prescribed under section 3393(d) of
this title; or

"(B) was covered by the provisions of
subchapter 11 of this chapter immediately
before appointment to the Senior Executive
Service; and
"(2) 'suspension' as the meaning set forth in

section 7501(2) of this title.

"§ 7542. Actions covered
"This subchapter applies to a removal from

the civil service or suspension for more than

14 days, but does not apply to an action
initiated under section 1206 of this title, to a
suspension or removal under section 7532 of
this title, or to a removal under section 3592
,of this title.

"§ 7543. Cause and procedure
"(a) Under regulations prescribed by the

Office of Personnel Management, an agency
may take an action covered by this
subchapter against an employee only for such
cause as will promote the efficiency of the
service.

"(b) An employee against whom an action
covered by this subchapter Is proposed Is
entitled to-

"(1) at least 30 days' advance written
notice, unless there is reasonable cause to
believe that the employee has committed a
crime for which a sentence of imprisonment
can be imposed, stating specific reasons for
the proposed action;

"(2) a reasonable time, but not less than 7
days, to answer orally and In writing and to
furnish affidavits and other documentary
evidence In support of the answer

"(3) be represented by an attorney or other
representative; and

"(4) a written decision and specific reasons
therefor at the earliest practicable date.

"(c) An agency may provide, by regulation.
for a hearing which may be n lieu of or in
addition to the opportunity to answer
provided under subsection [b)(2) of this
section.

"(d) An employee against whom an action
is taken under this section is entitled to
appeal to the Merit Systems Protection Board
under section 7701 of this title.

"(e) Copies of the notice of proposed
action, the answer of the employee when
written, and a summary thereof when made
orally, the notice of decision and reasons
therefor, and any order effecting an action
covered by this subchapter, together with any
supporting material, shall be maintained by
the agency and shall be furnished to the
Merit Systems Protection Board upon Its
request and to the employee affected upon
the employee's request.".

Subpart F-Regulatory Requirements
for Taking Adverse Actions Under the
Senior Executive Service

Authority. 5 U.S.C. 7543.

§ 752.601 Coverage.

(a) Adverse actions covered. This
subpart applies to suspensions for more
than 14 days and removals from the civil
service as set forth in 5 U.S.C. 7542.

(b) Exclusions. This subpart does not
apply to actions under 5 U.S.C. 1200,
3592, and 7532.
(c) Employees covered. This section

covers a career appointee-
(1) Who has completed the

probationary period in the Senior
Executive Service;

(2) Who is not requried to serve a
probationary period in the Senior
Executive Service; or

(3) Who was covered under 5 U.S.C.
7511 immediately before appointment to
the Senior Ekecutive Service.

§ 752.602 Definitions.
In this subpart,
(a) Career appointee has the meaning

given in 5 U.S.C. 3132(a).
(b) Day means calendar day.
(c) Suspension has the meaning given

in 5 U.S.C. 7501(2].

§752.603 Standard for action.
(a) An agency may take adverse

action under this subpart only as set
forth in 5 U.S.C. 7543(a).

(b) An agency may not take an
adverse action against a career
appointee on the basis of any reason
prohibited by 5 U.S.C. 2302.

§ 752.604 Procedures: Adverse actions.
(a) Statutory entitlements. A career

appointee against whom action is
proposed under this subpart is entitled
to the procedures provided in 5 U.S.C.
7543(b).

(b) Notice ofproposed action. (1) The
notice of proposed action shall inform
the career appointee of his or her right
to review the material which is relied on
to support the reasons for action given
in the notice.

(2) The agency may not use material
which cannot be disclosed to the
appointee or to his or her representative
or designated physician under
§ 297.106(c)(1) of Part 297 of this title to
support the reasons in the notice.

(c) Appointee's answer. (1) The
agency shall give the career appointee a
reasonable amount of time to review the
material relied on to support its proposal
and to prepare an answer and to secure
affidavits, if he or she is otherwise in an
active duty status.

(2) The agency shall designate an
official to hear the career appointee's
oral answer who has authority either to
make or recommended a final decision
on the proposed adverse action.

(3) The right to answer orally in
person does not include the right to a
formal hearing with examination of
witnesses unless the agency provides
one in its regulations in accordance with
§ 752.604(g).

(d) Exceptions. (1) 5 U.S.C. 7543(b](1)
authorizes an exception to the 30 day
advance written notice when the crime
provision is invoked. The agency may
require the career appointee to furnish
any answer to the proposed action, and
affidavits and other documentary
evidence in support of the answer
within such time as under the
circumstances would be reasonable, but
not less than seven days. When the
circumstances require immediate action,
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the'agency may place the career
appointee in a nonduty status with pay
for such time, notto exceed ten days, as
Is necessary to effect the action.

(2) The 30 days' advance written
notice is not required for placing a
career appointee in a nonduty status
with pay during the notice period of a
removal or a suspension for more than
14 days when the circumstances are
such that retention of the career
appointee in an-active duty status:

(i) May be injurious to the appointee,
his or her fellow workers, or thegeneral
public;

(ii) May result in damage to'
government property; or

(iii) May, because of the nature of the
appointee's offense, reflect unfavorably
on the public perception of the Federal.
service. The agency shall inclpde in the
notice the reasons for not retaining the
appointee in an, active duty status
during the notice period of a removal or
a suspension for more than 14 days. The
agency may require the appointee to
furnish any answer to the proposed
action and affidavits and other
documentary evidence in support of the
answer within such time as under the
circumstances would be reasonable, but
not less than seven days. When the
circumstances require immediate action,
the agency may place the appointee-in a
nonduty status-with pay forsuch time,,
not to exceed ten days.

(e) Representation (1) 5 U.S.C.
7543(b)(3) provides that an appointee
covered by this part is entitled to be
represented by an.attorney or-other
representative.

(2) an agency may disallow as an
appointee's; representative:

(i) an. individualwhose activities as a
representative would cause a conflict of
interest or position;

(ii) an employee of the agency whose
release from his or her official position
would give rise to unreasonable costs;
or

(iii) An employee of the agencywhose
priority work assignments precludehis
or her release,'

(f) Agency decision. In arriving at its
written decision, the agency shall
consider only the reasons specified in
the notice of proposed action and shall
consider anyreply of the career
appointee or his. orher representative
made to a designated official. The
agency shall deliver the notice of
decision to the appointee at orbefore
the time the action will be effective. The
notice of decision shall inform the
appointee of his or her appeal rights.

(g) Hearing. Under 5 U.S.C. 7543(c),
the agency may in its regulations
provide a hearing in place of or in

addition to the opportunity for written
and oral reply.

§ 752.605 Appeal rights:Adverse actions,
Under the provisions of 5 U.S.C.

7543(d), a career appointee against
whom an action is taken under this
subpart is entitled to appeal to the Merit
Systems Protection. Board.

§ 752.606 Agency records.
The agency shall maintain copies of

the adverse action record items
specified in 5 U.S.C. 7543(e) and shall-
furnish them upon request as required
by thai subsection.
[FR floc. 80-20816 Filed 7-10-80.'&45 aml
BILLING CODE. 6325-01-14

5 CFR PART 831

Retirement; Exclusions From
RetiremehtCoverage

AGENCY: Office of Personnel
Management. .

ACTION: Final rule.

SUMMARY: This regulation is being
issued under the. Civil Service
Retirement Act to provide coverage to
retired employees and Members of
Congress who are receiving a. Civil
Service Retirement annuity and who, are.
appointed by the President to. fill
unexpired terms of office limited tor one
year or less.
EFFECTIVE DATE: January 1, 197&
FOR. FURTHE-R INFORMATION CONTACT.
Ms. Jane DePriest, C202) 632-4684, Office
of Pay and Benefits Policy,
Compensation Group, Room 4334, 1900 K.
Street NW., Washington, DC 20415.'
SUPPLEMENTARY INFORMATION'On
March 14, 1980, the Office of Personnel
Management published § 831.201(a)(1) in-
the Federal Register (45 FR 16493) as a
proposed rule, with a request for
comments from interestedparties before
publication as a final rule. Four
comments were received, two agreeing
with the change and two. objecting
,based on its limited applicability. It is
true that the change is expected to'have
only limited applicability but this does
not, in our opinion, weigh against
equalizing the treatment of non-Member
and Member annuitants. OPM is
therefore revising § 831.201(a)(11 as
proposed.

The Director of OPMlfinds that in
order to carry- out Congressy intent to
equalize the treatment of employee
annuitants through the enactment of
Public Law 91-397, good cause exists for
suspending the 30-daydelay of
effectiveness of final regulations

required by 5 U.S.C. 553(d), and making
this rule effective January 1, 1970,

OPM has determined that this is a
significant regulation for the purposes of
Executive Order 12044.
Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

PART 831-RETIREMENT

Accordingly the Office of Personnel
Management isrevising 5 CFR
831.201(a)(1) to read as follows:

§ 831.201 Exclusions from retirement
coverage.

(a) * * *
(1) Employees serving under

appointments limited to one year or less,
except annuitants appointed by the
President to fill unexpired terms of
office on or after January 1, 1976.

(5 U.S.C, 8347)
[FR Doc 80-20814 Fied"-1-810 &45 ami
BILLING CODE 6325-01-M

DEPARTMENT OFAGRICULTURE

Agricultural Marketing Service

7 CFR Part 28

United States Standards for Grade of
American Upland Cotton; Updates and
Amendments to the Cotton Standards
Regulations; Withdrawal of Proposed
Revocations, and Technical
Amendments to the Cotton Standards
Regulations.

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule amends the
regulations (7 CFR Part 28) under the
United States Cotton Standards Act by
providing reference to the United States
Cotton Futures Act (7 U.S.C. 15b] and
the regulations thereunder (7 CFR Part
27). It also makes a technical correction
in the list of the official grades by
deleting four grades, thus reflecting
revocations which were effective in
1975. Other proposed changes in the
Grade Standards, as published in the
Federal Register April 1. 1980 (40 FR
21261) are withdrawn.
EFFECTIVE DATE:August 1, 1980.
FOR FURTHER INFORMATION CONTACT:
Harvin R. Smith, Chief, Standards and
Testing Branch, Cotton Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, Washington,
D.C. 20250 (202-447-2167). The Final
Impact Statement considered in
developing this final rule and the impact
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of implementing it is published in its
entirety in "Supplementary
Information."
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified "not significant" It
was determined that no Impact results
insofar as this final action involves: (1)
The withdrawal of proposed changes to
the regulations, (2) The conforming of a
table to previous actions taken, and (3)
The establishment of a clarifying
reference.

Proposed changes in Grade Standards
were discussed at the Universal
Standards Conference, May 19-20,1980,
Memphis, Tennessee. All overseas
signatories to the Universal Standards
Agreement and all segments of the
domestic cotton industry were
represented at this conference. There
was unanimous agreement among the
various groups that no changes in Grade
Standards should be made at this time.
In General, the group felt that the Grade
Standards in question, although
representing very little of U.S. -
production, were very important in
overseas trading and in arbitration
proceedings. Therefore, the
recommendation was made that the
standards be retained. The Department
of Agriculture is honoring this request
and is withdrawing the proposal to
effect changes to the Grade Standards.

The following amendments to the
regulations (7 CFR Part 28) issued
pursuant to the United States Cotton
Standards Act (7 U.S.C. 51 et seq.)
provide references and updates. They
are effective August 1,1980.
PART 28-COTrON CLASSING,
TESTING, AND STANDARDS

Add a new § 28.482 to read as follows:

§ 28.482 United States Cotton Futures
Act.

The cotton standards contained in
§ 28.301 through § 28.603 of this part
shall be effective for purposes of the
United States Cotton Futures Act (7
U.S.C. 15b] and the regulations
thereunder (7 CFR Part 27).

§ 28.52 [Amended]
2. In paragraph (a) of § 28.525, delete

from the table of Full grade name,
Symbol, and Code No., respectively, the
following which were revoked effective
July 1, 1975 (30 FR 22939):

"Strict Good Middling-SGM, 01,"
"Good Middling Tinged-GM Tg, 14,"
"Good Middling Yellow Stained-GM

Ys. 15," and

"Below Strict Low Middling Light
Gray-BG, 86."
(Sec. 10, 42 Slat. 1519:7 U.S.C. 61. Interpret or
apply sec. 6,42 Stat. 1518, as amended; 7
U.S.C. 56)

Dated: July 8.198.
William T. Manley,
DeputyAdministrator, Marketh Program
Operations.
[FR Doc. 8.-z0S Fdl 7-10-a: L45 al]

BILUING CODE 3410-02-M

7 CFR Part 28
Cotton Classing, Testing, and

Standards

AGENCY. Agricultural Marketing Service.

ACTION: Final rulemaking.

SUMMARY:. This notice finalizes revisions
in the sampling regulations for cotton
submitted for official USDA
classification under the United States
Cotton Standards Act and the Smith-
Doxey Amendment to the Cotton
Statistics and Estimates Act.
EFFECTIVE DATE: August 11, 1980.
FOR FURTHER INFORMATION CONTACT.
Loyd R. Frazier, Chief, Marketing
Services Branch, Cotton Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, Washington,
D.C. 20250-{202) 447-2147. The Final
Impact Statement describing the options
considered in developing this final rule
and the impact of implementing each
option is available on request from the
above named individual.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified "not significant" A
cotton sample consists of two portions,
one drawn from each side of the bale.
Under current regulations the sampler
has two options in sampling a bale
when the two samples are needed. The
first option is to make two cuts on each
side of the bale and the second option is
to make a cut approximately 24 inches
on each side of the bale and break the
two portions in half across the layers.
On April 18,1980, a change In sampling
regulations was proposed which would
permit the sampler a third option. It will
allow the sampler to split each segment
lengthwise along the layers making two
samples. However, only the sample
containing the two outside portions will
be eligible for USDA classification. This
means samples received for official
USDA classification will be unchanged.
This change will be another step

forward to relduce excessive cutting of
cotton bales.

Much attention has been directed in
recent years to the multiple sampling of
cotton bales and the problems caused
by numerous cuts in the protective
covering of the cotton. The cotton
industry has requested USDA to adopt
policies which would discourage
multiple sampling of cotton bales. This
change is consistent with industry
recommendations and recently revised
Commodity Credit Corporation
regulations.

Only two cottoi industry firms
objected to the proposed change in
regulations. These two objections are far
outweighted by the support received for
this change from such organizations as
the Joint Industry Bale Packaging
Committee and the National Cotton
Council, both of which represent all
segments of the cotton industry.

In order to effect this change, the
following amendments are made in 7
CFR Part 28, Subpart A-Regulations
under The United States Cotton
Standards Act, and Subpart D--Cotton
Classification and Market News
Services for Organized Groups of
Producers:

1. Amend § 28.2M(c) to read as follows:

§ 28.25 Samples for Form A
determination.

Cc] Where it is necessary to draw two
sets of samples, a single cut should be
made in each side of the bale, and the
portion of cotton removed from each cut
should be broken in half across the
layers to provide two complete samples.
In those cases where this method would
result in samples of insufficient length, it
will be acceptable to split the sample
lengthwise along the layers provided the
outside portion from each side is
submitted for the official classification.

2. Amend § 28908(b) to read as
follows:

§28.908. Samples.

(b) Drawing of samples manually. (1)
Each cut sample shall be drawn from the
bale after it is tied out following the
ginning process, and shall be
approximately 6 ounces in weight, not
less than 3 ounces of which are to be
drawn from each side of the bale:
Provided, That each sample from a bale
of American Pima cotton shall be
approximately 10 ounces in weight, not
less than 5 ounces of which are to be
drawn from each side of the bale.

(2) Where it is necessary to draw two
sets of samples, a single cut should be
made in each side of the bale, and the
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portion of cotton removed from each cut
should be broken in half across the
layers to provide two complete samples.
In those cases where this method would
result in samples of insufficient length, it
will be acceptable to split the sample
lengthwise along the layers, provided.
the outsideportion from each side is
submitted for the official classification.
* * * * *

(Section 10, 42 Stat. 1519, Sec. 3c. 50 Star.62;
7 U.S.C. 61, 473c]

Dated: luly 8, 1980.
William T. Manley,
DeputyAdministrator Marketing Program
Operations.
1111 Doc80-20813 Filed 7-10-8 8:45 aml

BILLING CODE 3410-02-M

Food and Nutrition Service

7 CFR Part 275

Food Stamp Program; Performance.
Reporting System; Establishmentof.
Requirements; Correction

AGENCY: Food,and Nutrition Service,
USDA.
ACTION: Final rule; correction.

SUMMARY: This document corrects a
final rule published March 11, 1980
which set forth requirements for the
establishment of the Performance
Reporting System under the Food Stamp
Act of 1977.
FOR FURTHER. INFORMATION CONTACT.-
Maurice Tracy, Chief, Performance
Reporting System Branch, State:
Operations Division, Food and Nutrition
Service, USDAWashington, D.C. 20250
(202)_447-8755.

SUPPLEMENTAL INFORMATION: In 45 FR
15884 (March11, 1980), § 275.7(e)(5)
contains an error.. On page 15903
(middle column) the phrase"* * '

unless the required sample size is two or
less * * * is corrected in this rulemaking
by replacing the reference to "two"with
"three."

1. Therefore, § 275.7(e)(5)is corrected
to read as follows:

§ 275.7 Selection of sub-units for review.

(e) Selection of Sub-Units in Project
Areas with Caseloads of 3,000 or more
Participating Households. * * *

(5) Selection of Sub-Units with
Special Characteristics. When a sub-
unit has some special characteristics,
(e.g., large nonassistance caseload,
operation of itinerant issuance points,
etc.) or is suspected of having a specific
problem in its operation of the program,
the sub-unit may be selected from its
classification before the required

random sample selection is initiated.
When a sub-unit is selected based upon
such considerations,, it shall be
eliminated from the frame from which it
'was selected and the required sample
size for that frame shall be reduced by
one. It is important to note that selection
of sub-units on a non-random basis must
be completed prior to selection of the
required random samples. If the State
elects-to select sub-units on a
nonrandom basis, no more than 25
percent of the sub-units selected-from
any classification shall be selected in
this manner, unless the required sample
size is three. or less, in which case' the
State may select one sub-unit in this
manner, For example, if the required
sample size for issuancm offices is four,
three of these must he selected
randomly.

* * * I. V

(91 Stat. 958 (7 U.S.C. 2011-2027))
(Catalog of FederarilomesticAssistance, No.
10.551, Food Stamps]

Dated: June 24,.1980.
Carol Tucker Foreman,,
Assistant SecretazyforFoodand Consumer
Services.
[FR Doe. 80-20630 Filed 7-10-80:8:45 aml

BILLING CODE 3410-30-M

Animal and Plant Health Inspection
Service

7 CFR Part 301

Gypsy Moth and Browntail Moth; List
of Hazardous Recreational Vehicle
Sites

AGENCY: Animal ,and Plant Health
Inspection Service,
ACTION- Finalrule.

SUMMARY: This document amends the
list of gypsy moth hazardous
recreational vehicle sites under the
Federal Gypsy Moth. and Browntail
Moth Quarantine and. regulations by
adding a site in Massachusetts.This
amendment is necessary as an
emergency-measure in order to prevent
the artificial spread of gypsy moth.
DATES: Effective date of this amendment
July 11, 1980; Written comments
concerning this final rule must be
received on or before September 9, 1980.
ADDRESS: Written comments concerning
this final rule should be submitted to H.
V. Autry, Regulatory-Support Staff, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, Hyattsville,
MD 20782.
FOR FURTHER INFORMATION CONTACT: H.
V. Autry, Chief Staff Officer, Regulatory
Support Staff, Plant Protection and
Quarantine, APHIS, USDA, Federal

Building, 6505 Belcrest Road, Room 635,
Hyattsville, MD 20782, 301-436-8247.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
procedures established in Secretary's
Memorandum 1955 to implement
Executive Order12044, and has been
classified as "not significant." The
emergencynature of this action
warrants publication of this final action
without completion of a, Final Impact
Statement. A Final Impact' Statement
will be developed.after public comments
have been received.

Harvey L. Ford, Deputy Administrator
of the Animal and Plant Health
Inspection Service for Plant Protection
and Quarantine; has determined that an
emergency situation exists which
warrants publication without
opportunity fora public comment period
on this final action. Due to the
possibility that gypsy moth. could be'
spread artificially to noninfested areas
of the United States, a situation exists
requiring immediate action to better
controt the spread of this; pest.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this emergency final
action are impracticable and contrary to
the public interest and good cause Is
found for making this emergency final
action effective less than 30 days after
publication of this document in the
Federal Register. Comments have been
solicited for 60 days after publication of
this document, and this emergency final
action will be scheduled for review so
that a final document discussing
comments received and any
amendments required can be published
in the Federal Register as soon as
possible.

Written Comments
Interested persons are Invited to

submit written comments concerning the
final rule. Comments should bear a
reference to the date and page numbers
of this issue of the Federal Register. All
written comments made pursuant to this
document will be made available for
public inspection at the Federal
Building, 6505 Belcrest Road, Room 035,
Hyattsville, MD 20782, during regular
hours of business, 8 anr. to 4:30 p.m.,
Monday through Friday, except
holidays, in a manner convenient to the
public business (7 CFR 1.27(b)).

Background
The gypsy moth, Lymantria dispar

(Linnaeus), is a highly destructive pest
of forest trees. The Gypsy Moth and
Browntail Moth Quarantine and
Regulations (7 CFR 301.45 et seq.)
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quarantines certain States because of
the gypsy moth, including
Massachusetts, and restricts the
interstate movement fpm quarantine
States of articles desigated as
regulated articles because of the gypsy
moth. Such restrictions are necessary for
the purpose of preventing the artificial
spread of the gypsy meth.

In § 301.45-1(v) of the regulations (7
CFR 301.45-1(v)) recreational vehicles
and associated equipment are listed as
regulated articles because of the gypsy
moth if moving from hazardous
recreational vehicle sites listed in
§ 301.45-2c of the regulations (7 CFR
301.45-2c). It is provided in § 30L45-2(d)
of the regulations (7 CFR 301.45-2(d))
that the Deputy Administrator shall list
as hazardous in § 301.45-2c of the
regulations any recreational vehicle site
in a quarantined State in which gypsy
moth has been found by an inspector, or
in which there is a risk of infestation of
the gypsy moth because of the proximity
of the site to infestation of the gypsy
moth.

Based on findings of egg masses,
larvae, and pupae of the gypsy moth by
inspectors of the U.S. Department of
Agriculture and State agencies of
Massachusetts, it has been determined
that the R. C. Nickerson State Park a
recreational vehicle site in the town of
Brewster in Barnstable County in
Massachusetts harbors infestations of
the gypsy moth. Inspectors also found
that this is a siTe where recreational
vehicles and associated equipment are
parked, or maybe pasked, and that the
gypsy moth could hitchhike on and be
spread by recreational vehicles and
associated equipment moving from this
site. Therefore, in order to prevent the
arhfidal spread of gypsy moth, it is
necessary as an emergency measure to
add this recreational vehicle site to the
list of hazardous recreational vehicle
sites, and thereby impose restrictions on
the interstate movement of recreational
vehicles and associated equipment
moving from such site.

Also, for purposes of information it
should be noted that in a document
published in the Federal Register on
June 27.1980 45 FR 43366), the list of
hazardous recreational vehicle sites was
revised to read as follows:

New Jersey

Burlington County. Shamong Township:
Atsion Lake and Goshen Pond
camping areas in Wharton State
Forest

Cape May Counly. Dennis Township:
Belleplain State Forest

Hunterdon County. Delaware Township:
Bull's Island State Park.

Middlesex County. Old Bridge
Township: Cheesequake State Park.

AMonmouth County. Howell Township:
Allaire State Park.

Sussex County. Hampton Township:
Swartswood State Park.

Warren County. Pahaquary Township:
Worthington State Forest

Pennsylvania
Clinton Couaty. Renovo: Evanco

camping area..
Pike County. Dingman's Ferry: Bernie's

Campground.
Accordingly, I 301A5-2c of the Gypsy

Moth and Browntail Moth Quarantine
and Regulations (7 CFR 301A5-2c), -
which, as noted above, was revised on
June 27, 1980 is revised to read as
follows:

§ 301A5-2c List of hazardous recrational
vehicle sites.

The recreational vehicle sites listed
below are designated asgypsy moth
hazardous recreational vehicle sites
within the meaning of the provisions of
this subpart as indicated below.

Hazardous Recreational Vehicle Sites
Massachusetts
Barnstable County Brewster: R. C.

Nickerson State Park.
New Jersey
Burlington County. Shamong Township:

Atsion Lake and Goshen Pond
camping areas in Wharton State
Forest.

Cape May County. Dennis Township:
Belleplain State ForesL

Hunterdon County. Delaware Township:
Bull's Island State Park.

Middlesex County. Old Bridge
Township: Cheesequake State Park.

MAonmouth County. Howell Township:
Allaire State Park.

Sussex County. Hampton Township:
Swartswood State Park

Warren County. Pahaquary Township:
Worthington State Forest.

Pennsylvania
Clinton County. Renovo: Eva'nco

camping area.
Pike County. Dingman's Ferry:. Bernie's

Campground.
(Secs. 8 and 9. 37 Stat. 318. as amended, secs.
105 and 10. 71 Stat. 32.71 Stat. 33:7 U.S.C.
1" 1.8, 150dd. 150ee 37 FR 284842877, as
amended 38 FR 19141)

Done at Washington. D.C.. this 8th day or
July 190
Harvey L Ford.
Deputy .4dmin istra tor. Plant Protect iom anrd
Quarantine. Aninma and Plant Jealth
Inspection Senice.
IFR Doc a-83W' FA7d--Wal a.mt
BILING COOE 3410-34-M

7 CFR Part 354

Overtime Services Relating to Imports
and Exports; Commuted Traveltime
Allowances

AGENCY. Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: This document amends
administrative instructions prescribing
commuted traveltime. These
amendments establish commuted
traveltime periods as nearly as may be
practicable to cover the time necessarily
spent in reporting to and returning from
the place at which an employee of the
Plant Protection and-Quarantine
performs overtime or holiday duty when
such travel is performed solely on
account of such overtime or holiday
duty. Such establishment depends upon
facts within the knowledge of the
Animal and Plant Health Inspection
Service.
EFFECTIVE DATE: July 11. 1980.
FOR FURTHER INFORMATION CONTACT'.
H. V. Autry. Regulatory Support Staff,
Animal and Plant Health Inspection
Service, Plant Protection and
Quarantine. U.S. Department of
Agriculture. Hyattsville, MD 20782 (301-
436-8247).
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary's Memorandum 1955 to
implement Executiie Order 12044. and
has been determined to be exempt from
those requirements. Nicholas F.
Bedessem. Special Assistant to the
Administrator, made this determination
because commuted traveltime
allowances are strictly a function of
where the APHIS employee lives in
relation to the place overtime or holiday
duty is performed. As employees are
transferred or change their residence or
as the place of inspection changes, the
number of hours of commuted traveltime
allowed may change. These
amendments merely reflect such
changes and serve to notify the public of
the new allowed hours.

It is to the benefit of the public that
these instructions be made effective at
the earliest practicable date. It does not
appear that public participation in this
rulemaking proceeding would make
additional relevant information
available to the Department.

Therefore, pursuant to the authority
conferred upon the Deputy
Administrator, Plant Protection and
quaiantine, by 7 CFR 354.1 of the
regulations concerning overtime
services relating to imports and exports.
the administrative instructions
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appearing at 7 CFR 354.2, as amended,
January 5, September 28, December 18,
1979, and March 21, 1980, (44 FR -1364,
55791, 74791, and 45 FR 18367)
prescribing the commuted traveltime
that shall be included in each period of
overtime or holiday duty are further
amended by adding (in appropriate
alphabetical sequence) the information
as shown below:

§ 354.2 Administrative Instructions
prescribing commuted traveltime.

Cqnmuted Traveltime Allowances (n hours)

Metropolitan
Location cover~d Served from area

Wrthin Outside

Add:

Illinois:
O'Hare International Milwaukee, WI ....

Airport. Chicago.

Maine:
Portland .............. Harpswell-.. ....... 2
Portland_...... ....... Wiscasset.. ........ 3

New Hampshire:
Keene Airport. Canaan ........ .. 4

Keene.
Keeno Airport, Groton _........... 6

Keene.

(64 Stat. 561: (7 U.S.C. 2260)]

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this-
document in the Federal Register.

Done at Washington, D.C., this 7th day of
July 1980.
Thomas G. Darling,
Acting DeputyAdministrator, Plant
Protection and Quarantine, Animal andPlant
Health Inspection Service.
[FR Doe. 60-20642-Filed 7-1-80W. 8:45 aml
BILLING CODE 3410-34-M

Agricultural Marketing Service

7 CFR Part 910
[Lemon Reg. 260]

Lemons Grown In California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market
during the period July 13-19, 1980. Such
action is needed to provide for orderly
marketing of fresh lemons for this period
due to the marketing situation
confronting the lemon industry.
EFFECTIVE DATE: July 13, 1980.
FOR FURTHER INFORMATION CONTACT.
Malvin E. McGaha, 202-447-5975.

SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No. 910, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona. The
agreement and order are effective under

- the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee, and upon other information.
It is hereby found that this action will
tend to effectuate the declared policy of
the act.

This action is consistent with the
marketing policy for 1979-80 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on July 31,1979. A
final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
July 8,1980 at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified week. The committee
reports the demand for lemons is active.
, It is further found that there is

insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a 60
day comment period as recommended in
E.O. 12044, and that it is impracticable
and contrary to the public interest to
give preliminary notice, engage in public
rulemaking, and postpone the effective
dateuntil.30 days after publication in
"the Federal Register (5 U.S.C. 553). It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisidns effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

§910.560 Lemon Regulation 260.
Order. (a) The quantity of lemons

grown in California and Arizona which
may be handled during the period July
13, 1980 through July 19, 1980, Is
established at 275,000 cartons.

(b) As used in this section, "handled"
and "carton(s)" mean the same as
defined in the marketing order.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: July 9,1980.
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable
Division, AgriculturalMarketing Service.
[FR Dec. o-zo952 Filed 7-10-M0. 8:45 am]
IUNG CODE 3410-02-M

7 CFR Part 928

[Papaya Regulation 10, Amdt. 5]

Papayas Grown In Hawaii

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Amendment to final rule,

SUMMARY: This amendment suspends
grade and size requirements for papayas
handled within the production area and
for export shipmentq during the
remainder of the 1980 season-July 8
through December 31,1980. Such action
recognizes the current and prospective
marketing situation for Hawaiian
papayas and is consistent with the
composition of the crop and would be in
the interest of producers and consumers.
FFFECTIVE DATE: July 8, 1980.
FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975. The Final
Impact Statement relative to this final
rule is available on request from the
above named individual.
SUPPLEMENTARY INFORMATION: Findings.
This final action has been reviewed
under USDA procedures established In
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified "not significant."
This amendment is issued under the
marketing agreement and Order No. 928
(7 CFR Part 928) regulating the handling
of papayas grown in Hawaii. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674]. The action is based upon the
recommendation and information
submitted by the Papaya Administrative
Committee and upon other information.
This action would tend to effectuate the
declared policy of the act.

The committee reports that heavy
rains and gale force winds In the
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production area during the early part of
the season reduced available supplies of
papayas. Increased supplies of papayas
had been anticipated during the latter
part of the season. The committee in its
meeting held June 27, 1980, discussed
production levels and predicted levels
through the remainder of the 1980
season. It was the consensus of the
committee that production levels would
remain below last year. To provide
adequate fruit for market demand, every
opportunity should be provided shippers
to move all marketable fri-t. Therefore,
the committee has recommended
suspension of grade and size
requirements for papayas handled to
destinations within the production area
and for export shipments during the
remainder of the 1980 season-July 8
through December 31, 1980.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date of this
amendment until 30 days after
publication in the Federal Register (5
U.S.C. 553) in that the time intervening
between the date when information
upon which this amendment is based
became available and the time when
this amendment must become effective
in order to effectuate the declared policy
of the act is insufficient; and this
amendment relieves restrictions on the
handling of papayas grown in Hawaii.

In J 928.310 (Papaya Regulation 10, 44
FR 77134, 45 FR 18370,23638, 26943.
29559) paragraph (a) is amended as
follows:

§ 928.310 Papaya Regulation 10.
(a) During the period July 8 through

December 31,1980, grade and size
requirements for papayas handled
within the production area and for
export shipments are hereby suspended.
(Secs. 1-19,48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated July 7.1980. to become effective July
8,1980.
Dr S. Kurylosld,
Deputy Dimctoi, Fnt and Vegelabk
Division, AgricsdtwrMarkedihgS'-ice.

BILLING CODE 3410-02-M

Rural Electrification Administration

7 CFR Part 1701

Public Information; Appendix A-REA
Bulletins Deferral of Effective Date of
Certain Provisions

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Deferral of effective date-final
rule

SUMMARY: REA hereby amends Bulletin
345-78, REA Specification for Carbon
Arrester Assemblies for Use in
Protectors. PE-78. to delay the effective
date until December 31. 1980. PF,-78 was
originally issued with an effective date
of May 2,1980. Manufacturers were
unable to meet the specification by May
2,1980, and continue to be unable to
meet the specification requirements.
Therefore, it is necessary to delay the
effective date in order to provide
immediate relief from the
nonavailability of arresters which meet
the revised specification.
EFFECTIVE DATE: July 1,1980
FOR FURTHER INFORMATION CONTACT.
Harry M. Hutson, Chief, Outside Plant
Branch, Telecommunications
Engineering and Standards Division,
Rural Electrification Administration.
Room 1340, South Building, U.S. -
Department of Agriculture, Washington.
D.C. 20250, telephone (202) 447-3827.
SUPPLEMENTARY INFORMATION: REA
regulations are issued pursuant to the
Rural Electrification Act as amended (7
U.S.C. 901 et seq.). REA Specification for
Carbon Arrester Assemblies for Use in
Protectors, PE-78, was revised on
February 4,1980 (45 FR 9258). That
revision established May 2.1980, as the
date by which all manufacturers would
have to meet the revised specifications
if they wished to have their products
remain on the list of acceptable
materials. At the time of its issuance, the
May 2,1980, date was thought to be
achievable. Since that time, however.
circumstances have prevented all
manufacturers from complying with the
May 2,1980, date. In order to provide
immediate relief from the
nonavailability of listed arresters, it is
necessary to defer the effective date to
December 31, 1980.

The revision of PE-78 on February 4.
1980, was reviewed under USDA
procedures established in Secretary's
Memorandum 1955 to implement
Executive Order No. 12044, and was
classified "not significant."

John 11 Arnesen, Assistant
Administrator-Telepbone, has
determined that an emergency situation
exists which warrants publication
without opportunity for public comment
on this final action. Therefore, pursuant
to the administrative procedure
provisions in 5 U.S.C. 553. it is found
upon good cause that notice and other
public procedure with respect to this
deferral of effective date is
impracticable and contrary to the public
interest and good cause is found for

making this deferral of effective date
effective less than 30 days after
publication of this document in the
Federal Register.

Dated. July 1.1980.
John H. Arnesen,
Assistant Admistmfor-Teephone.
ll DaQ804N:4 Fied -1G41O&45iaml

LO CODE 3416-I5-11

DEPARTMENT OF ENERGY

10 CFR Part 205

Administrative Procedures and
Sanctions; 1980 Interpretations of the
General Counsel

AGENCY. Department of Energy.
ACTION: Notice of Interpretations.

SUMMARY- Attached as Appendix A are
interpretations issued by the Office of
General Counsel of the Department of
Energy under 10 CFR Part 205, Subpart
F, during the period June 16,1980
through June 30.1980.

Appendix B identifies those requests
for interpretation which have been
dismissed during the same period.
FOR FURTHER INFORMATION CONTACT.
Diane Stubbs, Office of General
Counsel. Department of Energy. 1000
Independence Avenue. SW.,Room
5E052. Washington. D.C. 2058. (202)
252-2931.
SUPPLEMENTARY INFORMATION=
Interpretations issued pursuant to 10
CFR Part 205, Subpart F, are published
in the Federal Register in accordance
with the editorial and classification
criteria set forth in 42 FR 7923 (February
8.1977). as modified in 42 FR 46270
(September 15,1977)

These interpretations depend for the
authority on the accuracy of the factual
statement used as a basis for the
interpretation (10 CFR 205.84(a](2)] and
may be rescinded or modified at any
time (§ 205.85(d). Only the persons to
whom interpretations are addressed and
other persons updn whom
interpretations are served are entitled to
rely on them (§ 205.85(c)). An
interpretation is modified by a
subsequent amendment to the regulation
or ruling to the extent that the
interpretation is inconsistent with the
amended regulation or ruling
(§ 205.85(e)). The interpretations
published below are not subject to
administrative appeal.
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Issued in Washington, D.C., July 3,1980.
Lona L. Feldman,
Acting Assistant General Counsel for
Interpretations and Rulings.

Appendix A-Interpretations

No. To Date Category File No.

1980- Ju Enterprises, .June19 Price..... A-500
13 Inc.

1980- W.H. Price Jun19 Price_....... A-359
14

1980- Shell Oil June19 P ,e...... A-53
15 Company

1980- Crown Central June19 Price and A-477
16 Petroleum allocation.

Corporation
1980- Hunt Oil June19 Price ......... A-109

17 Company

Interpretation 1980-13
To. Juti Enterprises Inc.
Regulation interpreted: 10 CFR 212.54(b).
Code: GCW-PI-Stripper Well Lease
Exemption; Unitization.

Facts "
Since 1978, Juti Enterprises Inc. (Juti) has

produced and sold crude oil from the Buckley
Wilcox lease, SW NW 9-37N--4W WPM,
Toole County, Montana, and therefore is a
crude oil producer, subject to the price
regulations set forth in 10 CFR Part 212,
Subpart D. From January 1971 until March
1977, the Buckley Wilcox lease was part of
the West Wilcox Moulton Sand Unit (the
unit); from 1974 until the termination of the
unitization agreement in 1977, the unit was
certified as a stripper well property, pursuant
to 10 CFR 212.54. In its present submission,
Juti has asked whether the Buckley Wilcox
lease is qualified as a stripper well property
even though current average daily production
from the Buckley Wilcox lease exceeds 10
barrels per well.

Issue
Where a unitized property was certified as

a stripper well property as defined in 10 CFR
212.54(b) and the unit is subsequently
terminated, mnay crude oil produced and sold
from a component lease be certified as crude
oil from a stripper well property even though
crude oil production of the lease exceeds 10
barrels of average daily production per well?
Interpretation

For the reasons set forth below, the
Department of Energy (DOE) has determined
that crude oil produced and sold from the
Buckley Wilcox lease can be certified as
crude oil from a stripper well property,
notwithstanding the termination of the unit of
which it was a part, since that unit continues
to be the relevant property under DOE
regulations.

Section 212.54(b) defines a stripper well
property as "a 'property' whose average daily
production of crude oil (excluding condensate
recovered in non-associated production) per
well did not exceed 10 barrels per day during
any preceding consecutive 12-month period
beginning after December 31,1972." Pursuant
to § 212.54, once a property has qualified for
the exemption, it retains that exemption

permanently, "notwithstanding any increased.
production above the stripper well limit in a
subsequent year." 41 FR 37599 (September 7,
1976).

Subdivisions of a right t6 produce
subsequent to 1972 do not create new
properties. In such cases, the property
continues to be that which existed in 1972.
E.G., Ruling 1975-15, 40 FR 40832 (September
4, 1975); H. H. Weinart Estate, Interpretation
1978-9,43 FR 15620 (April 14,1978).
Therefore, the relevant property under DOE
regulations in this case continues to be the
unit of which the Buckley Wilcox lease was a
part in 1972, even though that unit was
terminated under State law.

Accordingly, we have determined that Juti
may continue to certify and sell crude oil
produced from the Buckley Wilcox lease at
exempt prices since that crude oil is produced
and sold from a stripper well property
pursuant to 10 CFR 212.54.

Issued in Washington, D.C., on June 19,
1980.
Merrill F. Hathaway, Jr.,
Acting Assistant General Counsel for
"Interpretations andRulings.

Interpretation 1980-14
To: W.H. Price.
Regulations interpreted: 10 CFR 212.54(a),
212.131(a)(1].
Code: CGW-PI--Certification; Stripper Well
Lease Exemption.

Facts

W.H. Price (Price) is the operator of the W.
D. Hawthorne Lease (Hawthorne lease),'
located in Jones County, Texas, consisting of
approximately 343 acres, and is therefore a
crude oil producer subject to the price'

* regulations set forth in 10 CFR Part 212,
Subpart D. In January 1974, the Hawthorne
lease was certified to the first purchaser as a
stripper well property. In July 1974, Compton
Corporation (Compton), a reseller of crude
oil, became the first purchaser of crude oil
produced and sold from the Hawthorne lease,
and in February 1975, the Hawthorne lease
was certified to Comptonas a stripper well
property. In an attefnpt to comply with 10
CFR 212.131(a](1](ii], which required the
certification of preexisting stripper well
properties within the two-month period
following September 1976, Price recertified
the Hawthorne lease to Compton as a
stripper well property in June 1978.

In April and August 1976, and in March
1977, various new wells on the Hawthorne
lease began to producd oil. 2 However, Price

'Price has notrequested a determination and we
do not reach the question of whether or not the
Hawthorne lease constitutes a "property" as.that
term is defined in 10 CFR 212.72 and used in 10 CFR
212.54. However, for purposes of this Interpretation
we assume that Price has correctly established the
entire Hawthorne lease as a single "property.",2 Continuously since January 1974, Price has
apparently sold crude oil from well No. I on the
Hawthorne lease at uncontrolled prices, as crude oil
produced and sold from a stripper well property,
althou h neither Price nor Compton has furnished

.the DOE with any evidence that the certification
requirements for such sales set forth in,
§ 212.131(a)(1)(iij were met from September 1976 to
June 1978 by certifications that'aljplied to the entire
Hawthorne lease property.

apparently certified the crude oil produced
and sold from these wells to Compton as
being produced from a separate lease, the
'.W. D. Hawthorne (Gunsight)" lease, with a
base production control level (BPCL) of zero,
and as new crude oil eligible for upper tier
ceiling prices. In fact, as Price subsequently
realized, this "lease" was a part of the
Hawthorne lease and property.

In June 1978, when Price recertified the
Hawthorne lease to Compton as a stripper
well property, Price wrote to Compton and
claimed that Compton owed Price the
difference between the upper tier ceiling
prices that Compton has actually paid Price
for crude oil produced and sold from the now
well on the Hawthorne lease between
Septeniber 1, 1976, and May 31,1078, and the
amounts that Price could have charged
Compton for crude oil produced and sold
from a stripper well property. At that time,
Compton voluntarily paid the Increased price
retroactively for crude oil produced and sold
from these wells during April and May 1978.
However, Compton agreed to pay the
increased price retroactively for more than,
two months only if Price obtained an
interpretation from the Department of Energy
(DOE) that such retroactive payment would
not violate DOE regulations.

Price requests an interpretation that oven
though crude oil produced and sold from the
new wells on the Hawthorne lease from
September 1976 through March 1078 was
certified to the purchaser, Compton, as now
crude oil, 10 CFR 212.131(a)(1) does not
prohibit Price from retroactively collecting
the uncontrolled prices he could have
charged for crude oil produced and sold from
a stripper well property for that crude oil,
Specifically, Price seeks assurance that
Compton must now pay him the difference
between the upper tier ceiling prices that
Compton actually paid and the uncontrolled
prices that Price could have charged
Compton for crude oil produced and sold
from the new wellon thl Hawthorne lease
in this period had Price complied with
§ 212.131(a)(1)(ii) and properly certified the
Hawthorne lease as a stripper well property
within the consecutive two-month ported
immediately succeeding the month of
September 1976,

Issue •

Does 10 CFR 212.131(a)(1) prohibit Price
from retroactively obtaining the difference
between the prices that Compton paid and
the uncontrolled prices that could have boon
charged for crude oil produced and sold from
the new wells on the Hawthorne lease during
September 1976 through March 1978 had Price
complied with that rule and properly certified
the Hawthorne lease as a stripper well
property within the consecutive two-month
period immediately succeeding the month of
September 1976?

Interpretation
For the reasons set forth below, DOE has

determined that 10 CFR 212.131(a)(1)
prohibits Price from retroactively obtaining
the uncontrolled prices that could have been
charged for crude oil produced and sold
during September 1976 through March 1971
from the new wells on the Hawthorne lease

I
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had Price complied with that rule's
certification requirements.

The Mandatory Petroleum Price
Regulations, 10 CFR Part 212, apply to all first
sales of domestic crude oil. Section 212.54(a)
provides that "prices charged in the first sale
of crude oil (excluding condensate recovered
in non-associated production), produced and
sold from any stripper well property are
exempt from the provisions of this part."
"Stripper well property" is defined in
§ 212.54(c) as -.. * a 'property' whose
average daily production of crude oil
(excluding condensate recovered in non-
associated production) per well did not
exceed 10 barrels per day during any
preceding consecutive 12-month period
beginning after December 31.1972."

Section 212.131(a)(1). which imposes
express certification requirements on crude
oil producers with respect to stripper well
properties, provides fn pertinent part

With respect to each stripper well property.
the producer shall certify in writing to each
purchaser of crude oil produced from that
property.

(i) that the property concerned has
qualified as a stripper well property;, and

(ii) the average daily production per well"
for the 12 month period during which the
property qualified as a stripper well property.
The certification required under this
paragraph (a)(1] of this section shall be made
(i) within the consecutive two-month period
immediately succeeding the month of
September 1976, with respect to any property
which qualified as a stripper well property
during or before the month of September
1976, and (it) with respect to any property
which qualifies as a stripper well property
during or after the month of October 1976.
within the two-month period immediately
succeeding the first month that such property
qualifies as a stripper well property.

Although prices charged in first sales of
crude oil produced from a stripper well
property are exempt from ceiling prices
pursuant to § 212.54(a), § 212.131(a)(1)
expressly requires a producer to make certain
certifications to the first purchaser of crude
oil produced and sold from a stripper well
property in order to sell the purchaser crude
oil produced from that property at
uncontrolled prices.3 Specifically,
§ 212.131(a)(1) requires a producer to certify a
property as a stripper well property in writing
within the consecutive two-month period
immediately succeeding the month of
September 1976 to each purchaser of crude
oil from a property that had qualified as a
stripper well property during or before
September 1976.

According to the facts presented, during
the consecutive two-month period
immediately succeeding the month of
September 1976, Price did not certify crude oil

2In F.. andF. Oil, 6 FEA 183.035 at 83,168 (July
15,1977). the Office of Exceptions and Appeals of
the Federal Energy Administration (FEA], a
predecessor agency to the DOE, found that even
though prices charged in first sales of crude oil
produced and sold from a stripper well property are
exempt from the ceiling prices, the certification
requirements of § 212.131 are validly imposed as a
condition to a producer's first sale of crude oil from
a stripper well property at uncontrolled prices.

produced from the new wells on the
Hawthorne lease as crude oil produced and
sold from a preexisting stripper well property
in accordance with the express requirements
of § 212.131(a)(1). On the contrary, during this
period and until June 1978. Price expressly
certified to Compton that crude oil produced
from these new wells was new crude oil and
was not produced from a stripper well
property. Therefore Price has not complied
with the two-month certification
requirements of § 212.131(a)[1) with respect
to crude oil produced and sold from the new
wells on the Hawthorne lease. Thus,
§ 212.131(a)(1) prohibits Price from
retroactively billing Compton and obtaining
uncontrolled prices for the crude oil that was
produced and sold from the new wells on the
Hawthorne lease during the time that It was
not certified as a stripper well property,
September 1976 through March 1978.

Issued in Washington, D.C., on June 19.
1980.
Merrill F. Hathaway. Jr.,
Acting Assistant General Counselfor
Interpretations and Rulings.

Interpretation 1980-15
To: Shell Oil Company.
Regulations Interpreted: 10 CFR

212.83(c)(2}(lii). 212.83(h). 212.92.
Code: GCW-PI-Equal Application Rule;

Non-Product Cost Increases: Part 212,
Subpart ; Refiner Price Formula. "N"
Factor.

Facts
The Shell Oil Company (Shell) Is a refiner,

as defined in 10 CFR 212.31. and Is therefore
subject to the refiner price rule of 10 CFR
212.83 in determining increased product and
non-product costs. Shell sells the majority of
its motor gasoline at wholesale to dealers
and jobbers that resell the product. Shell Is
also an owner of retail sales outlets which It
leases to operators for the resale of motor
gasoline and, pursuant to J 324(a) of the
Clean Air Act Amendments of 1977, Shell Is
responsible for the costs of procuring and
installing vapor control equipment in these
retail outlets.

Shell seeks an interpretation that I 324(a)
exempts the recovery of its increased costs
attributable to vapor recovery equipment
from the refiner price formulae, including the
provisions requiring equal application of
increased costs.

Issue
Does § 324(a) of the Clean AirAct

Amendments exempt from any of the
provisions of the refiner price formulae set
forth in 10 CFR 212.83 Increased costs
incurred and paid by Shell for procuring and
installing vapor recovery equipment?

Interpretation
For the reasons discussed below, the

Department of Energy (DOE) has concluded
that the Clean Air Act Amendments do not
exempt Shell from any of the provisions of
the refiner price formulae. In sales of motor

' Clean Air Act Amendments of 1977. Pub. L No.
95-95 (August 7.1977). 4 U.S.C. 1 76-4 el s5q.
(1977).

gasoline. Shells increased costs for procuring
and installing vapor recovery equipment may
be recouped pursuant to § 212.3[c][2)(iii)(EA,
which does not conflict with the provisions of
1 324 of the Clean AirAct Amendments.
Although the recoupment of these increased
costs must be made in accordance with all
applicable provisions of the refiner price
formulae, including the equal application
rule, § 212.83[h). these provisions do not
prevent Shell from fully recovering such
increased costs under the non-product ("NJ
and marketing ("FT ' ) factors and insure that
through the many retail purchasers of Shell's
motor gasoline such costs will ultimately be
borne by the general public, the intended
beneficiary of the Clean Air Act.

Section 212.83(c)(2](ii)(E) allows refiners to
recover in the sales of motor gasoline
increased costs attributable to the marketing
of that product under the "F71" factor, as part
of the "N" (non-product) factor: =

"F,"' = the marketing costs increase and is
the difference between the cost of marketing
covered products in the month of
measurement and the cost of marketing
covered products in the month of May, 1973.
"Cost of marketing covered products" means
the costs attributable to marketing operations
with respect to covered products provided
that such costs are included only to the
extent that they are so attributable under the
customary accounting procedures generally
accepted and historically and consistently
applied by the firm concerned and are not
Included in computing May 15.1973 prices, in
computing increased product costs, or in .
computing other increased non-product costs.

A refiner shall prepare a schedule itemizing
the principal costs included in marketing
costs increases and describing the accounting
procedures by which they are calculated. The
amount of marketing costs increases which
may be applied to compute maximum
allowable prices for covered products is.
however, limited to the extent that such
marketing cost increases may:

(l)(aa) Allow an increase in the price of
gasoline above the prices otherwise
permitted to be charged for gasoline pursuant
to this part by an amount equal to increased
rental costs (as defined in § 212.92). plus
vapor recovery system costs (as set forth in
§ 212.92) plus, an amount not in excess of
three cents per gallon (for marketing costs not
otherwise recoverable under this subpart)
with respect to all retail sales;,

The applicable provisions of the equal
application rule appear in §2"12.83 and
provide:

(h) Equal application among classes of
purchaser. (1) Generalrule. Except as
provided in subparagraphs (2) and (3) of this
paragraph, when a firm calculates the amount
of increased costs not recouped that maybe
added to May 15.1973, selling prices to
compute maximum allowable prices in a

2Se, 43 FR 6085a (December 29.19781: 43 FR
5062 (October 30. 19781: seegenerrtty Gulf Oil
CGp.. Interpretation 1979-7.44 FR 29433 [May 21.
1979).
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subsequent month, it shall calculate its
revenues as. though the greatest amount of
increased costs actually added to any May
15, 1973, selling price of the product
concerned and included in the price charges
to any class of purchaser, had been added, in
the same amount, to the May 15, 1973, selling
prices of that product and included in the
price charged to each class of purchaser..

(2) Special rules, (i) Gasoline Whera firm
calculates the amount of increased costs not
recouped that may be added to May 15, 1973,
selling prices of gasoline to compute "
maximum allowable prices in a subsequent
month, it may, notwithstanding the general
rule in subparagraph (1) above, compute
revenues as though [A) the greatest amount
of increased costs actually added to any May
15, 1973, selling price of gasoline and
included in the price charged to any class of
purchaser in a particular region (as defined in
§ 212.82), had been added, in the.same
amount, to the May 15, 1973, selling prices of
that product and included in the price
charged to each class of purchaser in that
Xegion, and (B) the greatest amount of
increased costs actually added to the May 15.
1973, selling price of gasoline and included in
the price charged to any class of purchaser in
any region had been added, in the same
amount (less any actual differential or three
cents per gallon, whichever is less) to the
May 15,1973, selling prices of that product
and including in the price charged to any
class of purchaser in any otherregion,

Section 212.92 provides:
"Vapor recovery system cost" means the

unrecovered installation and purchase cost
incurred by the seller since May15, 1973 with
respect to a gasoline vapor recovery system
required by a Federal, state, or local
governmental authority. For purposes of this
paragraph, the cost incurred withrespect taa
vapor recovery system may be recovered in
one month or may be prorated over a period
of months- Each seller will be required. to
establish an accounting method by which
vapor recovery costs shall be recovered.
Once the method is established, the seller
will apply the method consistently over the
period for the recovery of costs. A seller may
not recover in sales of gasoline a total
amount attributable to, such costs which
exceeds the seller's actual vapor recovery
system cost. In any one month, the portion. of
vapor recovery system costs that are
available for recovery in that month shall be
applied equally to, and shall be deemed to

- have been recovered on, each gallon of
gasoline sold and for purposes of § 212.83(f)
of this Part shall be deemed to have been
recovered before all other nonproduct costs.

Thus, the Mandatory Petroleum Price
Regulations allow Shell to recoverall of the
increased costs attributable to purchasing
and installing vapor recovery systems as a
marketing cost increase under the refiner
price formulae, so long as those cost& are
deemed to be applied equally to all classes of
purchaser and are recovered on each gallon
of motor gasoline sold by the refirier. This.
result is consistent with the equal application
rule, 10 CFR 212.83(h), whose purpose is
generally to preserve historical differences in
prices; and with the Clean Air Act, which
does not specifically direct how vapor
recovery system costs may be recovered.

In its request, however, Shell argues- that
the language of § 324 of the Clean Air Act
Amendments of 1977, quoted and emphasized
below, in effect exempts from limitations of
the refiner price formulae, including the equal
application rule, the recovery of its increased
costs attributable to vaporrecovery
equipment installed at retail sales outlets that
it owns:-

(a) The regulailbns under this Act
applicable to vapor recovery with respect to
mobile source fuels at retail outlets of such
fuels shall provide that the cost of
procurement and installation of such vapor
recovery shall be borne by the owner of such
outlet (as determined by such regulations).
Except as provided in subsection (b), such
regulations shall provide that no lease of a
retail outlet by the owner thereof which is
entered into or renewed after the date of
enactment of the Clean Air Act Amendments
of 1977 may provide for a payment by the
lessee of the cost of procurement and
installation of vapor recdvery equipment.
Such regulations shall also provide that the
costof procurementand installation of vapor
recovery equipment may be recovered by the,
owner of such outlet by means of price
increases in the cost of any product sold by
such owner, notwithstanding anyprovision of
law.

(b] The regulations, of the Administrator
referred toin subsection (a) shall permit a
lease of a retail outlet to provide forpayment
by the lessee of the cost of procurement and
installation of vapor recovery equipment over
a reasonable period (as determined in
accordance with such regulations), if the
owner of such outlet does not sell, trade in, or
otherwise dispense any product at wholesale
or retail at such outlet. (Emphasis added.)

We do not agree with Shells contention; as
neither § 324 northe published legislative
history of the Clean.Air Act Amendments
suggests a Congressional intent to exempt
Shell in any respect from the Mandatory
Petroleum Price Regulations, issued pursuant
to the Emergency Petroleum Allocation Act of
1973 [EPAAJ, as amended, Pub. L. No. 93-159
(November 27, 1973). 4 Section 212.83 of the
Mandatory Petroleum Price Regulations
permits recovery of costs for procurement
and installation of vaporrecovery equipment
in a manner fully cofisistent with § 324.
Under § 324 Shell has a number of options by
which it can fully recover all of the costs
associated with procuring and installing
vapor recovery equipment at outlets owned
by Shell. Shell may pass through such costs
to the lessee of a retail sales outlet Shell-
owns if therequirements of§ 324(bl are met.
Shell may pass through iuch costs in the sale
prices of any non-petroleum product or
petroleum product that is not a "covered
product" under the price regulations, as

* defined in 10 CFR 212.31. Finally, Shell may
pass through such costs in the sale of covered
products, such as motor gasoline, to its
purchasers; including lessees of retail sales
outlets that Shell owns and for which Shell

3The regulations implementing the Clean Air Act
Amendments are to be issued by the Administrator
of the-Environmental Protection Agency. Clean Air
Act. § 110 (1970). 42 USC § 7410 (1977),

415 U.S.C. § 751 et seq. (1976).

has procured and installed vapor recovery
equipment, subject, however, to all applicable
regulations, including the incentive of 10 CFR
212.83(h) generally Io apply-increased costs
equally ta all purchasers. See also 10 CFR
212.83 (c] (1) (i] (B); Atlantic Richfield Co.,
Interpretation 1978-38, 43 FR 29541 (July 10;
1978); Phillips Petroleum Co., Interprotatlon
1975-5.42 FR 23727 (May 10, 1977).

Accordingly, we conclude that § 324(u) of
the Clean Air Act Amendments does not
exempt Shell in any respect from the
provisions of the Mandatory Petroleum Price
Regulations.

Issued in Washington, DC.. on June 19,
1980.
Merrill F. Hathaway, Jr.,
Acting Assistant General Counselfor
Interpretations andRulings.

Interpretation 2980-16
To: Crown Petroleum Corporation.
Regulations Interpreted 10 CFR 210.02,

211.28, 211.106. 212.31, 212.83, Ruling
1975-2.

Code: GCW-AI-PI-Class of Purchaser,
Customary Price Differential; Normal
Business Practices; Part 212. Subpart E4
Supplier/Purchaser Relationship;
Transfer of Allocation Entitlement.

Facts
Crown Central Petroleum Corporation

(Crown), a refinerand marketer of petroleum
products, has requested an interpretation of
the Department of Energy's (DOE) Mandatory
Petroleum Price and Allocation Regulations.
Crown's request pertains to the max:imum
price of motor-gasoline and the conditions
under which Crowrn may be required under
DOE regulations to supply it to the Kapsin
and Dallis Realty Corporation (K&D), owner
of property previously leased by Crown uponm
which Crown and its sublessees had
maintained a Crown brand retail sales outlet.I On November 7,1963, Crown entered Into a
15-year lease with Ethel Peres (Pores lease)
by which Pares leased to Crown real estate
that Pares owned at 2317-27 Ralph Avenue,
Kings County, New York, for Crown's use as
the site for a motor gasoline retail sales
outlet. Apparently, K&D became the owner of
this property and succeeded Pores as lessor
to Crown. Between January-of 1964 and
August of 1978, Crown subleased this
property to a series of independent retailers
of motor gasoline to whom It sold this

"product under franchise agreements to
market Crown brand products. These

- agreements granted the retailers the right to
purchase motor gasoline from Crown at
"dealer tank wagon" (DTW) rates (the
gasoline to be delivered by Crown to the
dealer's retail sales outlet), and the right to
display Crown's trademark logo and to use
Crown's credit cards and Crown's personal
property located on the premises, including
tanks, pumps and lifts.

On August 29.1978, Crown obtained a
release fromn the last branded retailer-
sublessee of this property, and from that date
until the expiration of the Pares lease Crown
itself operatbd the retail sales outlet. Upon
expiration of this lease, Crown ceased all
operations at the site and vacated the service
station premises. At K&D's request, Crown
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consented to supply it with motor gasoline.
On March 13.1979. DOE's Region 2 issued an
order to Crown to supply K&D with the same
base period volumes of motor gasoline that
Crown had supplied to the retail sales outlet
located on K&D's property. The order was
silent on the price for the gasoline and the
conditions under which Crown was to supply
it to K&D.

On May 15,1973, and since that date,
Crown also sold motor gasoline to
nonbranded independent retailers in the New
York City area at its "posted tank car" (PTC)
price, F.O.B. Crown's Inwood, Long Island,
New York thru-put terminal. Crown does not
provide these nonbranded independent
retailers with delivery of the product or with
the right to display Crown's trademark logo
or to use Crown's credit cards and personal
property, apparently treating such retailers as
members of one class of purchaser pursuant
to 10 CFR Part 212.

In its request for interpretation Crown does
not contest its obligation to supply gasolinew
to K&D pursuant to DOE's March 13,1979
assignment order. Crown seeks an
interpretation that it may place K&D in its
nonbranded-independent-retailer class of
purchaser of motor gasoline, that it may
charge K&D the maximum allowable price
which it may charge that class of purchaser
for this product, and that it need not provide
K&Dwith any services not provided to
members of that class. K&D contends that
Crown must place K&D in a branded-retailer
class of purchaser and charge a price for the
motor gasoline which it would sell to K&D
that does not exceed the maximum allowable
price for this class of purchaser. K&D also
contends that the normal business practices
rule (10 CFR 210.62) requires Crown to make
available to K&D all the services and benefits
to which purchasers in this class are
entitled.'

Issue

Must Crown place K&D in a branded-
retailer class of purchaser for sales of motor
gasoline and provide K&D with all of the
services and benefits to which members of
that class are entitled pursuant to 10 CFR
Parts 210, 211 and 212?

Interpretation

For the reasons set forth below, DOE has
determined that Crown may place K&D in its
nonbranded-independent-retailer class of
purchaser.as described above and need not
provide K&D with any of the services and
benefits to which branded retailers may be
entitled under DOE regulations. The March
13, 1979 assignment order and K&D's possible
status as a successor on the site to Crown
under 10 CFR 211.106 do not require a
different result

The pricing of covered products (such as
motor gasoline] is governed by the
Mandatory Petroleum Price Regulations
contained in 10 CFR Part 212. See 10 CFR
211.28. These regulations provide that
refiners such as Crown may charge prices for
covered products that reflect their May 15,
1973 lawful selling prices and a dollar-for-

I K&D has also raised a large number of
arguments that are irrelevant to this Interpretation,
except as addressed herein.

dollar pass-through of the amount by which
their product costs have increased since that
time.2The general rule is stated in 10 CFR
212.83(a)(1), as follows:

A refiner may not charge to any class of
purchaser a price for a covered product in
excess of the maximum allowable price

* *. (Emphasis added.)
The "maximum allowable price" applicable

to the product and class of purchaser
concerned is defined in § 212.82 as:

* * *the weighted averageprice at which
the covered product was lawfully priced In
transactions with the class of purchaser
concerned on May 15.1973' *" * plus
increased product costs and increased non-
product costs incurred between the month of
measurement and the month of May
1973" * % (Emphasis added.)

Thus, under the Mandatory Petroleum Price
Regulations, refiners compute a single
weighted average price for their May 15,1973
sales of each covered product to each "class
of purchaser." This single weighted average
May 15,1973 price is a fixed component of
the maximum lawful price that a refiner can
charge for the sale of a particular covered
product to all members of a particular class
of purchaser.

"Class of purchaser" Is defined in § 21231
as follows:

"Class of purchaser" means purchasers to
whom a person has charged a comparable
price for comparable property or service
pursuant to customary price differentials
between those purchasers and other
purchasers. (Emphasis added.)

"Customary price differential" is defined In
§ 212.31 as follows:

"Customary price differential" Includes a
price distinction based on a discount,
allowance, add-on, premium, and an extra
based on a difference in volume, grade,
quality, or location or type ofpurchaser ora
term or condition of sale or delivey,
(Emphasis added.)

The operation of the class ofpurchaser
principle was explained In Ruling 1975-2, 40
FR 10655 (March 7,1975), as follows:

& " * a principal function of the class of
purchaser concept is to preserve the price
distinctions among purchasers that
customarily existed under free market
conditions. To achieve the objective of
making covered products available at
equitable prices, FEA regulations require
sellers to group together customers that are
similarly situated and to compute a weighted
average of their May 15,1973 selling prices in
sales to those customers. Sellers are thus
required to maintain a single lawful price for
a product to all customers that fall into a
particular class, rather than having to
establish individual maximum lawful prices
to individual customers * * %

The princ'pal function of the doctrine
is to maintain the price differentials that
existed on May 15, 1973 between groups of
purchaseirs which were not similarly situated
then and are not now similarly situated. Id. at
10656.

Ruling 1975-2 notes that the class of
purchaser concept preserves the price

'A further increment to some selling prices it
permitted, subject to certain conditions., to reflect
increased non'product costs.

distinctions among purchasers that
customarily existed before petroleum price
controls became effective. The Mandatory
Petroleum Price Regulations perform this
function by requiring refiners to preserve the
price differentials that existed on May 15,
1973. between groups of purchasers that were
not similarly situated then and are not now
similarly situated. Ruling 1975-2 also notes
that price differentials between prices
charged to branded retailers and nonbranded
retailers are "customary price differentials"
which reflect differences in services and
benefits afforded to these types of
purchasers. Id at 106%. Since product sold to
branded and to nonbranded retailers is sold
under different terms and conditions
providing for different services and benefits,
these types of purchasers must be placed in
different classes of purchasers. Accordingly,
Crown Is required to place branded and
nonbranded retailers of its motor gasoline in
separate classes of purchasers and to
preserve the distinctions in the maximum
prices which it may charge for this product to
members of these classes.

DOEs March 13,1979 assignment order
Issued under the Mandatory Petroleum
Allocation Regulations, 10 CFR Part 211, only
requires Crown to supply motor gasoline to
K&D in the volumes specified. The order does
not specify the class of purchaser into which
Crown may place K&D for sales of motor
gdsoline, stating nothing about the price or
related conditions applicable to such sales
under DOE regulations.

K&D argues that it is the successor on the
site to the last wholesale purchaser-reseller
that operated a retail sales outlet on its
property pursuant to 10 CFR 211.106(e]. and
that K&D Is therefore entitled to the same
terms and conditions to which that particular
wholesale purchaser-reseller was entitled.
Assuming that the former wholesale
purchaser-reseller at the site had a continuing
right to purchase motor gasoline from Crown
on a branded basis. i.e. as a member of a
branded class of purchaser, K&D argues that
It is entitled to purchase motor gasoline from
Crown on the same basis.

Section 211.106(e) provides:
(e) Transfer of entitlement. Whenever a

wholesale purchaser-reseller Is deemed to
have gone out of business in accordance with
paragraph (c) of this section. the right to an
allocation with respect to the retail sales
outlet shall be deemed to have been
transferred to Its successor on the site,
provided such successor established the
same ongoing business on the site within a
reasonable period of time, as determined by
FEO, after Its predecessor vacates the
premises.

Section 211.106(e) does not require a refiner
to sell motor gasoline to a "successor on the
site" on the same basis as the former
operator and wholesale purchaser-reseller of
a retail sales outlet This section provides
only for the transfer of the former operator's
right to an allocation of motor gasoline to the
new operator. Assuming. therefore, that the
former operator of the retail sales outlet on
K&D's property had a continuing right to be
placed in a branded-retailer class of
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purchaser, K&D would not succeed to that
right under § 211.106.3

K&D further argues that the "normal
business practices" rule contained in 10 CFR
210.62 requires Crown to place K&D in a
branded class of purchaser. The Emergency
Petroleum Allocation Act of 1973 (EPAA),
Public Law 93-159 (November 27,1973) 4 or
the Mandatory Petroleum Price and
Allocation Regulations which implement that
Act, including § 210.62 do not require a
supplier to continue in effect indefinitely a
franchise agreement providing branded
status and associated privileges to a
particular purchaser. Boron Oil Co.,
Interpretation 1975-62, 42 FR 23760 (May1 0,
1977), affd sub. nom. Bilsr Service, 3 FEA
80,548 (January15. 1976); Greenbelt -
Consumer Services, Inc., Interpretation 1974-
7,42 FR 25651 (May 18, 1977), affd IFEA
20,211 (December 17, 1974).sIt follows a
fortiori that Crown is not required by
§ 10.62, or any other-DOEregulation. to
enter into a franchise agreement with K&D, a
firm that owns the site upon: which Crown,
and earlier its sublessees, had. operated a:
branded retail sales outlet of motor gasoline 6

This conclusion is supported by the
regulations; as clarified in Ruling 1975-2,
supra, which recognizes that a particular
purchaser may be shifted from oneclass of
purchaser to another without violating the
Mandatory Petroleum Price and Allocation
Regulations, stating that suppliers are not
required to maintain certain discounts in
effect on May 15, 1973, to the same
purchasers that received them on'that date
but rather are required to maintain the
applicable customary price differentials to

3Indeed. K&D's right to an allocation of motor
gasoline from Crown under DOE's March.13, 1979
assignment orderdepends on its reestablishment or
a retal sales outlet or its propertywithin a
reasonable period of time. See 10 CFR 211.11-
211.106(e): Ruling 1976-5, 41 FR 3664T(August 31.
1976); Guidelines for Evaluation of Applications for
Assignment of Supplier and Base Period Use to New
Gasoline Retail Sales Outlets. 42 FR 15459 [March
2. 177).

115 U.S.CQ 751 et seq. (1976].
"See also Time Oil Co. 3 DOE 182,.512 (January

18,1979); Cole Brothers, 2 PEA 8W.723 [November
3,197.); State of New Hampshi, % 2 YEA 180,574
(April 1; 1975); Elwood]. Rokenbrodt/Ttorstate 90-
Mississippi Gas. 2 PEA 83,066 (March 121975).
While a particular termination ofa franchise
agreement may violate a spedificprovisiors of the
Mandatory Petroleum Price and Allocation
Regulations, if for example the termination
constituted a "retaliatory-action" proscribed bylo
CFR 210.61, we find no such violation based on the
facts presented in this case.

Gln its comments on Crown's request for
interpretation K&D also asserts that in terminating

- the franchise agreement with the last dealer-
sublessee of the retail sales outlet. Crown failed to
comply with the provisions of thaPetroleum
Marketing Practices Act (PMPAJ. P.L 95-297 (June
19. 1978). 15 U.S.C.A. § 2801 et seq. (West 1979). See
"Summary of Title I of the Petroleum Marketing
Practices Act," 43 FR 38743 (August 30.1978). ,
Whether the PMPA protections extend to unexpired
franchises that are transferred or-assigned depends
solely upon State law. PMPA J 106(b). For this
reason, the DOfcannot detemine whether Crown
terminated the franchise v'ith Crown's last dealer-
sublesslo at K&D's site in accordance with the
PMPA or whether K&D is the beneficiary ofa.
transfer or assignment of the franchise.

the same class ofpurchaser. 4Z FR at 10659.
Since a purchaser's current, rather than its
May 15, 1973 status or the May 15, 1973 status
of a predecessor, determines itsmembership
in a class ofpurchaser, the class of purchaser
in which K&D must be placed is Crown's
class of purchaser that is most similar to K&D
in terms of the customary price differentials
that presently exist.

For theoreasons set forth above, we have
determined that theproper application of the
DOE's Mindatory Petroleum Price and
Allocation Regulations to the factual
situation presented in Crown's request for
interpretation is as follows:

(1) Crown need notplace K&Din a
branded-retailer class of'purchaserof motor
gasoline and need. not sell: that product to
K&D on a delivered basisat DTW rates or
allow K&D to use Crown's trademark, credit
cards, tanks, pumps, signs or other personal
property of Crown appurtenant to the
operation. ofa retaif sales outlet for motor
gasoline.

(2) Ptirsuant to DOE's March 13.1979
assignment order. Crown must make
availabre to-K&D the volumes of motor
gasoline specified'in the order at prices and
conditions applicable to-Crown's most
similarly situated nonbranded-independent-
retailer class of purchaser in the.New York
City area, which existed on May 15,1973,
provided that K&D reestablishes-a retail sales
outlet for motor gasoline at 2317-27 Ralph
Avenue, Kings County, New York.7

Issued in Washington, D.C on June 19,
1980.
Merrill F. Hathaway, Jr.,
Acting AssistanI Genera! Counselfor
Interpretations andTRullngs.

Interpretation 1980-17

To: Hunt Oil Company
Regulations andRuhfng fnterpreed: 10 CFR

212.75, 212.79; Ruling 1977-3
Code: GCW-Pr-Part 212. SubpartD.

Definition of Property;Unitization; Ease
Production Control Level; Newly
Discovered Crude Oil

Facts

Hunt Oil Company (Hunti is a producer of
crude oil that has a working. Interest
ownership in two properties located in
Andrews County, Texas. HInthas operatect
the two properties since it acquired each
interest pursuant ta leases executed in the
1940's. The R. K. DeFordlease (DeFordl is
contiguous with the].M. White lease (White]
in the Block A-34 Field. The Glorieta and the

7This Interpretation should not be construed as
addressing legal rights and obligations of X&D and
Crown other than those imposedby the Mandatory
Petroleum Price and Allocation Regulitions, as
confirming the validity ofCrovnv's class of
purchaser determinations in any respect otherthan
as expressly set forth herein. oras sanctioning in
any way the specific prices that Crown charges its
classes of purchasers or individual purchasers for
motor gasoline. Factual questions concerning the

.validity of a firm's class ofpurchaser
determinations, or concerning specific prices
charged to these classes of purchaser, cart be
resolved by DOE's enforcement officials after an
audit of the seller's pricingrecordsis conducted and
accounting and other data are considered.

Ellenberger reservoirs each underlie both
leases.

The DeFord lease consists of
approximately 220 acres and lies to the north
of the White lease. It currently has only one
active well which produces from the Glorlata
reservoir. The White lease consists, of
approximately 340 acres and currently has
three active wells. One produces from the
Ellenberger reservoir and two produce from
the Glorieta reservoir. Neither lease presently
qualifies as a stripper well property and both
leases produced crude oil in 1972. Since
September 1, 1976,,each reservoir on the
White lease has been treated as a separate
property under 10 CFR Part 212, Subpart D,

Hunt projects that substantial amounts of
additional crude oil can be produced from ti
Glorieta reservoir by drilling a new well on
the boundary between the DeFord and the
White leases. To enable Hunt to carry out
this drilling proposal the royalty owners of
the DeFord and White leases would execute
a pooling agreement which would combine
approximately 40 acres from each lease to
subject the resulting 80 acres unit to a single
right to produce. A Certificate of Pooling
Authority would then be filed with. the
Railroad, Commission.of Texas, for a drilling
permit for the 8a acre unit.

Issue
Does. a drilling unitformed by the

aggregation. of a portion of a premises subject
to a single right to produce with another
portion of a premises subject to a single right
to produce constitute a new unitized property
with a unit base production control level
(BPCLQ of zero7

Interprelation
When a portion of Hunt's, premises subject

to a single right to produce is combined with
a portion of another of Hunt's premises
subject to a single right to produce, to form a
drillingunit recognized by the applicable
statirregulatory agency, that unit la-a
separateproperty for the purposes of the
Mandatory Petroleum Price Regulations.
Since therewasno prior production. of crude
oil on that unit, the BPCL for the property will
be zero. However, the formation of a drilling
unit by combining portions of preexisting
properties must he for the bona fide reason of
Increasing the production of crude oil, not a
means to obtain a price higher than is
permitted by the regulations in violation of
the prohibitions set forth in 10 CFR 210.62(c)
or a practice that results in a circumvention
or contravention of the requirements of any
provision of 10 CFR Chapter II or any order
issued pursuant thereto as set forth in 10 CFR
205.202.

The term "property" is defined in 10 CFR
212.7Z in pertinent part as the "right to
produce domestic crude oil, which arises
from a lease or from a fee interest." Section
212.75 defines "unitized property" as "the
right to produce crude oil that arises from a
bona fide unitization agreement approved by
the applicable governmental regulatory
authority (or ERA]." The proposed pooling
agreement which Hunt described in its
request for interpretation falls within these
definitions. The Federal Energy
Administration (PEA), a predecessor agency
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of the Department of Energy (DOE), stated in
Ruling 1977-1,42 FR 3628 ganuary 19,1977):

[IThe literal meaning of the term
'property." as defined by the FEA. is
generally to be understood as synonomous
[sic] with the physical "tract" or'premises"
as to which a working interet is established
by an oil or gas lease, or by a fee interest. It
has also concluded that in certain instances it
is permissible to segregate the interest so
described for purposes of delineating an FREA
"property," while in other instances the
aggregation of such interests to form a single
FEA "prdperty" is appropriate.

See also L 0. Ward Interpretation 1979-
17,44 FR 60264 (October 19, 1979] and cases
cited therein.

In Part II F of Ruling 1977-1 are set forth a
number of instances in which segregation,
aggregation, andior mrombination of
premises subject to a single right to produce
would form separate properties. Among these
situations are:

(2) Segnatian of Pretises Subject to a
Single Right to Produce.

c. Partial unitization or other aggregation
of interests. It is not uncommon for less than
the total premises subject to a right to
produce to be unitized or otherwise
aggregated with all or portions of premises
subject to other rights to produce, to form a
single "property," leaving the balance of the
premises formerly subject to a single right to
produce not aggregated with any other such
rights. The portion of the premises which is
not aggregated is appropriately recognized as
a property separate and apart from the
portion of the premises which has been
aggregated with other rights to produce.

In some cases, FEA understands that the
inclusion of the so-called "Pugh" clause in a
lease would operate to create a separate and
distinct xight to peduce with respect to the
non-unitized portion of the premises subject
to that lease, by stating that preduction from
the unitized portion of a lease will not serve
to fulfill the lessee's production obligations
with respect to the non-unitized portion.
Thus, the two portions of the lease including
such a clause would become se'parate
properties by the terms of the lease itselL
However, even where such a clause is not
included, PEA has oncluded that treatment
of the nonunitized portion of the premises is
a separate property is appropriate.

(3) Aggregation of '"i9hts to Produce. " The
aggregation of separate "rights to produce"
pursuant to a unitization agreement was
discussed in FEA Ruling 1975-15. There are,
however, other circumstances under which
separate rights to produce may appropriately
be aggregated, pursuant to either voluntary or
involuntary arrangements.

Thus, for example, various parties may
hold partial undivided interests-in the right to
produce crude oil from a particular tract.
Whether voluntari througha joint operating
agreement or other-type of agreement, or
pursuant to compulsory state regulations,
such undivided interests in the right to
produce from a tract must typically be
aggregated before production can begin.
Under such circumstances, no apparent.
purpose would be served by requiring

preperty delineations to be carried back to
e individual partial undivided interests

which have been aggregated in order to
perfect the right to produce.

Another instance in which rights to
produce may be aggregated occurs where the
premises subject to such rights are required
to be combined by a state regulatory agency
as a condition to the operation of production
activities. Thus, for example, in Lousiana the
state regulatory agency will compel a "unit"
to be formed by the owners of the tracts %ith
respect to the surface area which overlies the
portion of a reservoir that may be efficiently
drained by a single well. provided the owners
of at least 75 percent of the surface area
agree to the formation of a unit.

Similarly, in states that maintain spacing
requirements for oil wells, individual rights to
produce may need to be combined, whether
voluntarily or involuntarily, before a single
well may be drilled and the right to produce
made effective. Such aggregations of rights to
produce (sometimes known as "drilling
units") are also appropriately recognized as
single "properties."

Generally speaking. FEA will follow a
liberal policy with respect to the aggregation
of rights to produce which will be permitted
to be treated as a single "property," as long
as a.bona fide reason for the aggregation can
be demonstrated by the producer.

In acordance with the foregoing. Hunt's
proposal to combine approximately 40 acres
each from the White lease and the DeFord
lease under a pooling agreement for the
purpose of drilling a new well to produce
additional volumes of crude oil from the
Glorieta reservoir would create a separate
property from the segregated portions of the
White and DeFord leasest The remaining
portions of each lease would each constitute
separate properties. L 0. Wad supre.

Because the drilling unit formed from the
segregated portions of the White and DeFord
leases constitutes a separate unit property. a
unit BPCL must be established.

Section 21L.75(b) sets forth the definition of
"unit base production controllevel' and
describes the method for its computation.
This computation is based upon crude oil
produced and sold from the properties that
constitute the unitized property "during the
12-month period immediately preceding the
establishment of a unit base production
control level for the unitized property from all
properties that constitute the unitized
property."

Pursuant to these provisions. Hunt's
property would have a BPCL of zero. When
new properties are formed in accordance
with the DOE's crude oil pricing regulations,
they are treated for purposes of computing a
unit BPCL "as if they had existed as separate
properties since the inception of the price
regulations." The BPCL of a new unit would
be zero if "in 1972 there was no well on the
physical premises of this property and no
crude oil was produced and sold from these
physical premises:'L. 0. Ward supra. Hunt's

I Crude oil produced from this unitized property
would not qualiy for newly discovered crude oil
ceiling prices pursuant to 1 21, because both
predecessor properties that existed in calendar year
1978 had crude oil production in Lhit _% ear. 10 CF1R
217-9 44 FR Z518 ,May - 1979J.

unit property will be composed of
approximately 40 acres from each of two
leases. There are no wells on either4o-acre
portion of the existing lease properties. and
neither 40-acre portion has ever produced
any crude oil. Inasmuch as none of the new
80-acre unit would have produced any crude
oil during the 12-month period immediately
preceding its formation, the BPCL for the new
80-acre unitized property would be zero.

For the reasons set forth above, we have
determined that the proper application of the
DOE's Mandatory Petroleum Price
Regulations to the factual situation presented
by Hunt is as follows:

(1] If the State of Texas recognizes the new
drilling unit Hunt proposes to form, the
aggregation of the 40-acre portions of the
White and the DeFord leases would
constitute a new unitized property, and

(2] The resulting 80-acre unit would have a
unit BPCL ofzero.

Issued in Washington. D.C., on June 19,
1980.
Merrill F. Hathaway, Jr.,
Acting Assistant General Counselfor
Interpretations andRulings.
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LIO CODE 545-01-U -

FEDERAL FINANCIAL INSTITUTIONS

EXAMINATION COUNCIL

12 CFR Part 1101

[No. 6722-01] -

Description of Office, Procedures,
Public Information

AGENCY: Federal Financial Institutions
Examination Council.
ACMiON: Final rule.

SUMMARY. The Federal Financial
Institutions Examination Council (the
Council) is requ:red by the Freedom of
Information Act (FOIA), 5 U.S.C. 552, to
publish descriptions of its general office
organization and procedures, and
specific procedures dealing with
information requests received from the
public. At this time, the Council also
sets out its policy with respect to release
of information in response to
compulsory process.

The Council has determined, under 5
U.S.C. 553(b)(B) and (d](3), that good
cause exists to adopt these provisions,
effective immediately. This
determination is based on thefact that
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the Council presently operates as'an
agency subject to the FOIA, and,
therefore, these mandated descriptions
and procedures are immediately
necessary for public guidance and
orderly tieatment of information
requests. However, the Council will
accept comment made to the Office of
the Executive Secretary with respect to
this issuance for sixty days following
this publication.
EFFECTIVE DATE: July 11, 1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Robert J. Lawrence, Executive
Secretary, Federal Financial Institutions
Examination Council, Washington, D.C.,
20219 (202/447-0939).
DRAFTING INFORMATION: The principal
drafter of this rule is David L. Giles,
Attorney, Office of the Comptroller of
the Currency, Washington, D.C. 20219.

Adoption of Rules: Accordingly, a
new Chapter XI, Federal Financial
Institutions Examination Council, is
hereby established, and the Council
adds a new Part 1101 of Title 12, as
follows:

PART 1101-DESCRIPTION OF
OFFICE, PROCEDURES, PUBLIC
INFORMATION

Sec.
11011 Scope and purpose.
1101.2 Authority and functions.
1101.3 Organization and methods of

operation.
1101.4 Disclosure of information, policies,

and records.
1101.5 Testimony and production of

documents in response to subpoena,
order, etc.

Authority: 5 U.S.C. 552[a); 12 U.S.C. 3307.

§ 1101.1 Scope and purpose.
This part implements the Freedom of

Information Act (FOIA), 5 U.S.C. 552,
with respect to the Federal Financial
Institutions Examination Council
(Council), and establishes related
information disclosure procedures.

§ 1101.2 Authority and functions.
(a) The Council was established by

the Federal Financial Institutions
Examination Council Act of 1978 (Act),
12 U.S.C. 3301-3308. It is composed of
the Comptroller of the Currency; the
Chairman of the Federal Deposit
Insurance Corporation; a Governor of
the Board of Governors of the Federal
Reserve System; the Chairnan of the
Federal Home Loan Bank Board; and the
Chairman of the National Credit Union
Administration Board.

(b) The statutory functions of the
Council are set out at 12 U.S.C. 3305. In
summary, the mission of the Council is
to promote consistency and progress in
federal examination and supervision of

financial institutions and their affiliates.
The Council is empowered to prescribe
uniform principles, standards, and
reporting forms and systems; make
recommendations in the interest of
unifofinity; and conduct examiner
schools open to personnel of the
agencies represented on the Council and
employees of state financial institutions
supervisory agencies.

'§ 1101.3 Organization and methods of
operation

(a) Statutory requirements relating to
the Council's organization are stated in
12 U.S.C. 3303.

(b) Councilstaff. Administrative
support and substantive coordination
for Council activities are provided by a
small staff detailed on a full-time basis
from the five member agencies. The
Executive Secretary and-Deputy
Executive Secretary of the Council
supervise this staff.

(c) Agency Liaison Group, Task
Forces and'Legal Advisory Group. Most
staff support in the substantive areas of
the Council's duties is provided by
interagency task forces and the*
Council's Legal Advisory Group (LAG).
These task forces and the LAG are
responsible for securing the services, as
needed, of staff experts from the five
agencies; supervising research and other
investigative work for the Council; and
preparing reports and recommendations
for the Council. The Agency Liaison
Group (ALG) is responsible for the
overall coordination of the'respective
agencies' staff contributions to Council
business. The ALG, the task forces, and
the LAG are each composed of Council
member agency staff serving the Council
on a part-time basis.

(d) State Liaison Committee. Under 12
U.S.C. 3305, the Council has established
a State Liaison Comiittee, composed of
five representatives of state financial
institutions supervisory agencies.

(e) Council address. Council offices
are located on the eighth floor, 490
L'Enfant Plaza East, SW, Washington,
D.C. 20219.

§ 1101.4 Disclosure of information,
policies, and records.

(a) Statements of policy published in
the Federal Register or available for
public inspection and copying; indices.
Under 5 U.S.C. 552(a)(1), the Council
publishes general rules, policies and
interpretations in the Federal Register.
Under 5 U.S.C. 552(a)(2), policies and
interpretations adopted by the Council,
including instructions to Council staff
affecting members of the public, and an
index to the same, are available for
Prublic inspection and copying at the
address set out in § 1101.3(e)'of this part

during regular business hours. The
preceding materials may be withheld
from disclosure under the principles
stated in paragraph (b)(1) of this section.

(b) Other records of the Council
available for public inspection;
procedures.-(1) General rule and
exemptions. Under 5 U.S.C. 552(a)(3), all
other records of the Council are
available for public inspection and
copying, except those exempted from
disclosure as provided in this paragraph,
Except as specifically authorized by the
Council, the following records, and
portions thereof, are not available to the
public:

(i) A record, or portion thereof, which
is specifically authorized under criteria
established by an Executive order to be
kept secret in the interest of national
defense or foreign policy and which Is,
in fact, properly classified pursuant to
such Executive order.

(ii) A record, or portion thereof,
relating solely to the internal personnel
rules and practices of an agency.
, (iii) A record, or portion thereof,
specifically exempted from disclosure
by statute (other than 5 U.S.C. 552b),
provided that such statute (A) requires
that the matters be withheld from the
public in such a manner as to leave no
discretion on the issue, or (B]
establishes particular criteria for
withholding or refers to particular types
of matters to be withheld.

(iv) A record, or portion thereof,
containing trade decrets and commercial
or financial information obtained from hi
person and privileged or confidential.

(v) An intraagency or interagency
memorandum or letter that would not be
routinely available by law to a private
party in litigation, including, but not
limited to, memoranda, reports, and
other documents prepared by the
personnel of the Council or its
constituent agencies.

(vi) A personnel, medical, or similar
record, including a financial record, or
any portion thereof, the disclosure of
which would constitute a clearly
unwarranted invasion of personal
privacy.

(vii) Investigatory records compiled
for law enforcement purposes, including
investigatory record§ relating to a
proceeding by a financial institutions
regulatory agency for the issuance of a
cease and desist order, or order of
suspension or removal, or assessment of
a civil money penalty, and the granting,
withholding, or revocation of any
approval,'permission, or authority, but
only to the extent that the production of
such records would (A) interfere with
enforcement proceedings; (B) deprive a
person of a right to a fair trial or an
impartial adjudication: (C) constitute an

I I
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unwarranted invasion of personal
privacy;, {i disclose the identity of a
confidential source and, in the case of a
record compiled by a criminal law
enforcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the
confidential source; {E) disclose
investigative techniques and procedures;
(F) endanger the life or physical safety
of law enforcement personnel.

(viii) A record, or portion thereof,
containing, relating to, or derived from
an examination, operating, or condition
report prepared by, or on behalf of. or
for the use of any agency directly or
indirectly responsible for the regulation
or supervision of financial institutions,
relating to the affairs of any financial
institution or affiliate thereof, financial
institutio holding company or
subsidiary, broker. finance company, or
any other person engaged, or proposing
to engage, in the business of operating,
managing or controlling financial
institutions.

(ix) A record, orportion thereof,
which contains or is related to
geological and geophysical information
and data, including maps, concerning
wells.

(2) Waiver of exemy'toa.
Notwithstandigg the applicability of an
exemption, the Co mcil -or the Councils
designee may elect, under the
circumstances of a particular request, to
disclose all or a portion of any
requested reoord where permitted by
law. Such disclosure has no precedential
significance whatsoever.

(3) Procedure for records request-(i)
itid'al requesL Requests for records

shall be submnittedin writing to the
Executive Secretary of the Council, at
the address set out in § 1101.3(e) of this
part Mailed requests should be marked
"Freedom ofinfomaion Request,"
'TOIA Request," or the like on the
envelope. ReqWests must reasonably
describe the records sought. The
Executive Secrelary w& aidmebers of
the public in iramulating their requests.
All requests should give the complete
telephone number of the individual
seeking the records, if possible.

(ii) Council ,espanse to iitizl
requests. The Executive Secretary will
respond by mail to all properly
submitted initial requests within 10
working days of receipt The time for
response may be extended up to 10
additional working days, as provided in
5 U.S.C. 552(a)(6](B), or for other periods
by agreement between the requesting
party and the Executive Secretary.

(iii) Appeals of responses to initial
requests. If a request is denied in whole

or in part, the individual making the
request may appeal in writing, within 35
days of the date of the denial, to the
Chairman of the Council, at the address
set out in § 1101.3(e) of this part. Mailed
requests should be marked "Freedom of
Information AppeaL" "FOIA Appeal," or
the like on the envelope. Appeals should
refer to the date of the original request
and the date of the Council's initial
ruling. Appeals should include an
explanation of the basis for the appeal

(iv) Council response to appeals. The
Chairman of the Council, or another
member designated by the Chairman,
will respond by mail to all properly
submitted appeals within 20 working
days of receipt. The time for response
may be extended up to 10 additional
working days, as provided in 5 U.S.C.
552(a)(6)(B), or for other periods by
agreement between the requesting party
and the Chairman or the Chairman's
designee.

(4) Procedure for access to records if
request is granted. 'When a request for
access to records is granted, in whole or
in part, a copy of the records to be
disclosed will be promptly delivered to
the requesting party or made available
for inspection, whichever was
requested. Inspection of records, or
duplication and delivery of copies of
records will be arranged so as not to
interfere with their use by the Council
and other users of the records.

(5) Fees. A person requesting access
to records or copies of records shall pay
the cost of searching for or copying
records at the rate of $10 per hour for
personnel time and 10 cents per page for
copies delivered to the requesting party.
Unless the requesting party states in the
initial request that all costs will be paid
regardless of amount, the requesting
party shah be notified as soon as
possible if there is reason to believe that
the cost of obtainingaccess plus the cost
of copies (W'rquested) wil exceed $50.
The Executive Secretary may require
that requesting party's written
agreement to pay such costs and a cash
deposit based on such costs, or advance
payment of the M amountof
anticipated dosts. Applicable time limits
will be suspended until the receipt of the
written agreement and the deposit
amount or the full advance payment as
appropriate. The Executive Secretary, or
the Council, in their sole discretion. may
waive fees totaling less than $10, or fees
imposing hardship on the requesting
party, or fees for requests demonstrated
by the requesting party to be in the
public interest.

(6) Records of another agency. If a
requested record is the property of
another federal agency or department
and that agency or department, either in

writing or by regulation, expressly
retains ownership of such record, upon
receipt of a request for the record the
Council will promptly inform the
requester of this ownership and
immediately shall forward the request to
the proprietary agency or department
either for processing in accordance with
the latter's regulations or for guidance
with respect to disposition.

§1101.5 Testimony and production of
documents in Tesponse to subpoena, order,
etc.

No person shall testify, in court or
otherwise, as a result of activities on
behalf of the Council without prior
written authorization from the Council.
This section shall nQt restrict the
authority of a Council member to testify
before Congress on matters within his or
her official responsibilities as a Council
member. No person shall furnish
documents reflecting information of the
Council in compliance with a subpoena,
order, or otherwise, without prior
written authorization from the Council.
The Council may authorize testimony or
production of documents after the
litigant for the litigant's attorney)
submits an affidavit to the Council
setting forth ihe interest of the litigant
and the testimony or documents desired.
Authorization to testify or produce
documents is limited to authority
expressly granted by the Council When
the Council has not authorized
testimony or production of documents,
the individual to whom the subpoena or
order has been directed will appear in
court and respectfully state that he or
she is unable to comply further with the
subpoena or order by reason of this
section.

Dated July 7.1980.
Robert I. Lawrence,
Etecutive ecrr.cfaoy
[FR Do,- .Z 8.Ftd 7-1D.It &45 a=]
BIW., COc 4810-33-M

SMALL BUISINESS ADMINISTRATION

13 CFR Part 121

[Revision 13, AmndL. 36]

Small Business Size Standards; Small
Procurement Purchases Under $10,000
(Public Law 95-507)

AGENCY. Small Business Administration.
ACTION: Final rule.

SUMMARY. On January 15, 1980, SBA
published an amendment in the Federal
Register (45 FR 2840) which allows small
nonmanufacturers to supply any
domestically produced product on
procurements with an anticipated value
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of less than $10,000 and subject to small
purchase procedures. There has been
confusion as to the meaning of the word
"reserved" within the context of
paragraph 121.3-8(c) of the Small
business Rules and Regulations. this
amendment is intended to clarify the
regulation by making the word
"reserved" synonymous with "set aside"
within the context of 13 CFR Part 121.
DATE: July 11, 1980.
FOR FURTHER INFORMATION CONTACT:
John D. Whitmore, Jr. (202) 653-6373.
SUPPLEMENTAL INFORMATION:
Accordingly, pursuant to authority
contained in § 5(b)(6) of the Small
Business Act, as amended, 15 U.S.C. 634,
Schedule D of Part 121, Chapter I of Title
13, Code of Federal Regulations is
amended by revising paragraphs (c) (2)
and (3) and adding a new (4) to read as
follows:

§ 121.3-8 Definition of small business for.
Government procurements.

(c)]* * *

(2)(t) In the case of Government
procurement reserved (i.e., set aside) for
or involving the preferential treatment of
siaall businesses, such nonmanufacturer
furnishes in the performance of the
contract the products of a small
business manufacturer or producer,
which products are manufactured or
produced in the United States: Provided,
however, if the goods to be furnished
are woolen, worsted, knitwear, duck,
and webbing, dealers and converters
shall furnish such products which have
been manufactured or produced by a
small weaver (small knitter for
knitwear), and, if finishing is required,
by a small finisher. If the procurement is
for thread, dealers and converters shall
furnish such products which have been
finished by a small finisher. (Finishing of
thread is defined as all "dyeing,
bleaching, glazing,3mildew proofing,
coating, waxing, and other'applications
required by the pertinent specifications
but excluding mercerizing, spinning;
throwing, or twisting operations.")

(ii) If the procurement is for a refined
petroleum product, other than a product
classified in Standard Industrial
Classification Industries No. 2951,
Paving Mixtures and Blocks; No. 2952,
Asphalt Felts and Coatings; No 2992,
Lubricating Oils and Greases; or No.
2999, Products of Petroleum and Coal,
Not Elsewhere Classified; paragraph (g)
of this section is for application. For size
determination purposes there can only
be one manufacturer of the end item
being procured. The manufacturer of the
end item being procured is the concernwhich, with its own forces, transforms

inorganic or organic substances
including raw materials and/or
miscellaneous parts or components into
such end item. Whether a bidder on a
particular procurement is the
manufacturer or a-nonmanufacturer for
the purpose of a size determination is
not for determination by the contracting
officer. The decision shall be made by
the 'appropriate SBA regional
administrator or his delegatee, and need
not be consistent with the contracting
officer's decision as to whether such
concern is or is not a manufacturer for
the purpose of the Walsh-Healey Act,
etc. The Government often purchases
items in the form of kits such as, but not
limited to, tool kits and survival kits
which are not manufactured items but
merely assemblages of separate
manufactured items. Accordingly, a
concern which purchases some or all of
such items and packages them into kit
form is considered to be a
nonmanufacturer for size determination
purposes. Such a concern can qualify as
a small business only if it meets all
other qualifications of a small
nonmanufacturer'set forth in this part
and, if more than 50 percent of the total
value of the kit and its contents is
accounted for by items manufactured by
small business, For the purpose of a size
determination, a sawmill is considered
as the manufacturer of treated lumber,
even if it contracts out the treatment of
the lumber. therefore, a small business
sawmill can deliver, in the performance
of a set-aside procurement, lumber
which has been treated by a concern
which does not qualify as a small
business concern. for the purpose of a
size determination, a concern which
converts liquid oxygen to gaseous
oxygen, with or without additives, is a
nonmanufacturer of the gaseous oxygen
and, therefore, must furnish gaseous
oxygen converted from liquid oxygen
manufactured by a small business
concern.

(3) A regular dealer, otherwise
qualified on an unrestricted
procurement, supplying the product-of a
large business, and requiring i
Certificate of Competency, is deemed to
be small if it is independently owned
and operated and it alone would enjoy a
profit or suffer a loss from the contract.

(4) Notwithstanding the provisions of
(2), above, in the case of Government
procurement reserved (i.e,, set aside) for
small business; if the procurement has
an anticipated value of less than $10,000
and is subject to, and is actually

- processed under "small purchase
procedures" as defined in the Federal
Acquisition Regulation or, pending
issuance thereof by the Office of Federal

Procurement Policy, in the Defense
Acquisition Regulation (DAR), Federal
Procurement Regulation (FPR), and the
National Aeronautics and Space
Administration Procurement Regulation
(NASAPR), as applicable, such
nonmanufacturer may furnish any
domestically produced or manufactured
product.
* * * * *

Dated: JulW 3, 1980.
A. Vernon Weaver,
Administrator.
IFR Do. 80-20521 Filed 7-1.-M. 8:45 am)

BILUNG CODE 8025-01-M

CIVIL AERONAUTICS BOARD

14 CFR Part 207

[Economic Regulations Amendment No. 25
to Part 207, Docket: 35392, Regulation ER-
1182]

Charter Trips and Special Services;,
Unused Space

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB eliminates the
section on unused space in its charter
rule. This action is taken in response to
a comment from Spantax, to allow
airlines to utilize unused space on
charters for their employees, promoters
of air transportation, barterers, and
others.
DATES: Adopted: July 2, 1980. Effective:
July 2, 1980.
FOR FURTHER INFORMATION CONTACT:
David Schaffer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue NW., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION: A full
discussion of this action is in ER-1181,
adqpted today.

Since this action Is interpretative In
nature and relieves a restriction, the
Board finds that notice and public
procedure are unnecessary and that it
may become effective immediately.

§ 207.12 [Reserved].
Accordingly, the Board revokes and

reserves § 207.12,
(Sacs. 204, 403 and 416 of the Federal
Aviation Act of 1958, as amended, 72 Stat.
743, 758, 92 Stat. 1731, 1732, 49 U.S.C. 1324,
1373 and 1386)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.

(FR Doe. 80-20783 Filed 7-10-M 845 am)
BILUNG CODE 6320-01-M4
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14 CFR Part 208

[Economic Regulations Amendment No. 25
to Part 208, Docket: 35392, Regulation ER-
1183]

Terms, Conditions, and Limitations of
Certificates To Engage In Charter Air
Transportation; Unused Space

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB eliminates the
section on unused space in its charter
rule. This action is taken in response to
a comment from Spantax, to allow
airlines to utilize unused space on
charters for their employees, promoters
of air transportation, barterers, and
others.
DATES: Adopted. July 2,1980. Effective:
July 2,1980.
FOR FURTHER INFORMATION CONTACT:.
David Schaffer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue NW., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION: A full
discussion of this action is in ER-1181,
adopted today.

Since this action is interpretative in
nature and relieves a restriction, the
Board finds that notice and public
procedure are unnecessary and that it
may become effective immediately.

§ 208.7 [Reserved]
Accordingly, the Board revokes and

reserves § 208.7.
(Sees. 204,403 and 416 of the Federal
Aviation Act of 1958, as amended, 72 Stat.
743, 758, 92 Stat. 1731,1732,49 U.S.C. 1324,
1373 and 1386)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR noe. 80-2Z,84 Filed 7-10-a0; 8:45 am]

BILLING CODE 6320-01-M

14 CFR Part 212

[Economic Regulations, Amendment No. 35
to Part 212, Docket: 35392, Regulation ER-
1184]

Charter Trips by Foreign Air Carriers;

Unused Space

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB eliminates the
section on unused space in its charter
rule. This action is taken in response to
a comment from Spantax, to allow
airlines to utilize unused space on
charters for their employees, promoters
of air transportation, barterers, and
others.

DATES. Adopted: July 2,1980. Effective:
July 2,1980.
FOR FURTHER INFORMATION CONTACT:.
David Schaffer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION: A full
discussion of this action is in ER-1181,
adopted today.

Since this action is interpretative in
nature and relieves a restriction, the
Board finds that notice and public
procedure are unnecessary and that it
may become effective immediately.

§ 212.9 [Reserved]
Accordingly, the Board revokes and

reserves §212.9.
(Secs. 204, 403 and 416 of the Federal
Aviation Act of 1958, as amended. 72 Stat.
743,758, 92 StaL 1731,1732,40 U.S.C. 1324.
1373 and 1386)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretmy.
[FR Doe. W)--W FMled 7-10.41 &45 ui]
BILLING CODE 6320-01-U

14 CFR Part 214

[Economic RegulatIons Amendment No. 31
to Part 214, Docket: 35392, Regulation
1185]

Terms, Conditions, and Limitations of
Foreign Air Carrier Permits Authorizing
Charter Transportation Only; Unused
Space

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB eliminates the
section on unused space in its charter
rule. This action is taken in response to
a comment from Spantax. to allow
airlines to utilize unused space on
charters for their employees, promoters
of air transportation, barterers, and
others.
DATES: Adopted: July 2, 1980. Effective:
July 2,1980.
FOR FURTHER INFORMATION CONTACT:
David Schaffer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION:

A full discussion of this action Is in
ER-1181, adopted today.

Since this action is interpretative in
nature and relieves a restriction, the
Board finds that notice and public
procedure are unnecessary and that it
may become effective immediately.

§214.8 [Reserved]
Accordingly, the Board revokes and

reserves § 214.8.
(Sems. 204. 403 and 416 of the Federal
Aviation Act of 1958, as amended. 72 Stat.
743,758. 92 Stat. 1731.1732, 49 US.C. 1324,
137-3 and 138.)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secr tary.

BILLN CODE 5320-01-U

14 CFR Part 223

[Economic Reguletions Amendment No. 9
to Part 223, Docket: 35392; Reguiadon ER-.
1181)

Free and Reduced-Rate

Transportation

AGENCY: Civil Aeronautics Board.
ACTION Final rule.

SUMMARY: The CAB permits airlines to
provide unrestricted free or reduced-rate
air travel to persons involved in
promoting air transportation or as part
of a barter transaction. This action is
taken in response to petitions from the
Air Freight Association of America and
the Society of American Travel Writers.
DATES: Adopted; July 2,1980. Effective:
July 2,1980.
FOR FURTHER INFORMATION CONTACT:.
David Schaffer, Office of the General
Counsel. Civil Aeronautics Board, 1825
Connecticut Avenue NW., Washington,
D.C. 20428; 202-673-5442; or Tom Moore,
Bureau of Domestic Aviation; 202-673-
5038.
SUPPLEMENTARY INFORMATION:

In response to petitions for rulemaking
from the Air Freight Forwarders
Association (now the Air Freight
Association of Aiherica) and the Society
of American Travel Writers, the Board
issued EDR-391, 44 FR 64429, November
7,1979. In that notice, the Board
proposed to exempt air carriers from
sections 403 and 404 of the Act to enable
them to offer free or reduced-rate air
transportation to promoters of air travel
without having to file tariffs, as is
required for discounts offered to the
general public. Under that proposal, an
air carrier would be able to offer free or
reduced-rate transportation to all
persons engaged in the promotion of air
transportation and theirimmediate
families when such transportation was
undertaken for a promotional purpose.
Previously, under 14 CFR Part 223, such
an offer could be made only to carrier
employees, travel agents and a few
other limited classes of individuals.
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EDR-391 also proposed exemptions
from sections 403 and 404 of the Act to
permit carriers to barter or trade the
right to air transportation for goods and
services. Previously, local service
carriers had been permitted to barter
under 14 CFR Part 225, but only a strict
value-for-value basis. Temporary
exemptions had also been granted to
some other carriers to permit them to
engage in barter transactions. EDR-391
proposed to eliminate Part 225 and
amended 14 CFR Part 223. Under this
proposal all carriers would be allowed
to barter on-an unrestricted basis. For
reasons discussed below, we have
decided that the proposed rule is in the
public interest, and are adopting it as
proposed.

The Comments
The Board received more than 50

comments on this proposal, most of
them favorable.* Among those opposed,
several airlines were concerned about
being pressured into pr6viding reduced-
rate air travel. Aloha Airlines was
concerned about pressure from fuel
suppliers. Others stated that competitive
pressures in general would force them to
offer more than a desirable amount of
free or reduced-rate transportation.Eastern Airlines, Lufthansa German
Airlines, USAr and the American
Society of Travel Agents (ASTA)
opposed the rule because, in their view,
permitting free or reduced-rate
transportation would adversely affect
the prices other consumers pay. Eastern
and USAir claimed that allowing free or

Supporting comments: Hawaii Air Cargo. Barter
Systems, Inc., Universal AirFreight, NACA.
International Association of Trade Exchanges,
National Customs Brokers & Forwarders
Association of America, Virgin Islands, Air BV.
Housatonic Vally Broadcasting Co. & Northwest
Conn. Broadcasting Corp. Lineas Aereas
Paraguayas, MD-DG-Del Broadcasters Association
National Passenger Traffic Association. The Smaller
Market UHF Television Station Group, South Jersey
Radios Inc., Spantax. S.A., Travel Smart, ITT
Electronic Travel Services, Inc., Media Associates,
Aero Uruguay, SA. Aspen Airways. Air Freight
Association of America, British Airways, Home
News Publishing Co., KSLA-TV, Lufthansa German.
Airlines, Pan Am, Southwest Airlines, International
Airforwarder &Agents Association. So Minn
Broadcasting Co. & Antares Broadcasting Co.
Puffalo Broadcasting Company, Inc..
Communications House, Commonwealth of
Virginia, Convention and Conference Consultants,
CSI Media Associates. Inc., Exchange Enterprises,
51 Government Tourist Offices, Government du
Quebec, Government of Puerto Ricb, International
Federation of Womens Travel Organizations, North
Atlantic Freight Forwarders. Royal Globe Travel,
SCAC Transport, Inc., Unlimited Business
Exchange. G. William Whitehurst. Mrs. Lindy Boggs,
TWA, Flying Tiger Line, Frontier Airlines, Meeting
Planners International, New Orleans Tourist &
Convention Commission, International School of
Travel.

Opposing comments: John Barnes. ASTA. Eastern
Air Lines, Lufthansa German Airlines', USAir, Aloha
Airlines.

reduced-rate transportation as proposed
would result in a "discriminatory"
pricing system, in the sense that it
would result in different treatment for
similarly situated passengers. John
Barnes of Dalton, Georgia also claimed
that such a rule would benefit only "fat
cats" and "vested interests," who would
ba. able to use their influence to pressure
carriers into granting them lower rates,
while the general public made up the
difference with higher fares. The
International Airforwarder and Agents
Association (IAAA) was concerned that
discrimination would occur in
international markets because of the
absence of competition there.

Trans World Airlines (TWA) stated
that a reduced rate might, especially in
barter transactions, take the form of
illegal rebates. To overcome this
problem, TWA suggested that the rule
include accounting or valuati6n
requirements such as those in 14 CFR
Part 225, which we proposed to revoke
in EDR-391. Valuation requirements
would, in TWA's view, help to ensure
that goods or services bartered were
equal in value to the air transportation
provided and would eliminate the
potential for illegal rebates.

USAir argued for implementation on a
phased or experimental basis. In'
USAir's view, that would be more
consistent with the Board's aim of
effecting a smooth transition to
complete deregulation.

Among the supporting comments, the
International Association of Trade
Exchanges (IATE], representing 200
members of the trade exchange industry,
emphasized the advantages of allowing
airlines to barter for their services:
increased utilization of aircraft capacity
with consequent improvement in
efficiency; flexibility in marketing and
contracting that will yield economic
benefits to the parties and to the public;
improving carrier cash flow by making it
unnecessary to pay cash for a wide
variety of goods and services they need.
The IATE also commended the proposal
in leaving the parties free to reach their
own terms on the value of the
consideration on either side, as
important to efficient management.
Other supporting comments emphasized
these same points in respect to barter.

Many media commenters pointed out
the importance of barter to small
communities, and to the smaller airlines
that often serve them. They pointed out
that insufficient traffic generation is
usually the problem ivhere airlines
discontinue service, and this is caused
in part because they cannot afford to
buy space in the various media serving
these communities. -Unrestricted barter
allows the airlines to advertise without

greatly affecting their cash flow, to the
benefit of all sides. Other advantages
noted in the supporting comments were
bringing U.S. practices into line with
those of foreign countries, thus reducing
carrier administrative burdens, and
placing'U.S. forwarders on an equal
competitive footing with their European
counterparts (as to both barter and
promotional travel).

The promotional transportation
proposal was also supported by a
variety of commenters, including
business, governmental, and commercial
travel services, freight forwarders and
agents, and airlines. They noted that
promotional transportation is an-
important competitive tool for airlines
and intermediaries who deal with them,
Various groups, such as corporate travel
departments, urged that they be
included in the ambit of permissible
promotional transportation, which
previously has been limited to travel
agents. Fifty-one government tourist
offices cited the benefits of extending
promotional travel to them: increased
knowledge that would enable them to
better serve the public, and enable them
to plan multi-stop trips where they have
been up to now at a disadvantage vis-a-
vis commercial services.

We have concluded, upon review of
all available information and arguments,
that the proposal is sound. We cannot,
of course, predict how widespread the
offering of promotional and bartered
transportation will become with the
removal of most regulatory restrictions.
There appear to be a variety of
situations, however, where these
practices offer an attractive and
efficient way of exchanging goods and
services, and the possible disadvantages
set forth in the opposing comments have
not impressed us as significant. Under
the mandate of the Airline Deregulation
Act to "return the air transportation
industry to our free enterprise system,"
(S. Rept. No. 95-631, 95th Cong,, 2d.
Sess., p. 4) we are inclined to allow such
innovations that free the hand of
managements to maximize efficiency
and promote operations most
effectively.

We are especially impressed with the
possibilities of barter in promoting air
service in smaller communities, by
allowing airlines to exchange travel for
advertising in local media. That is not
new, of course. We have granted
numerous exemptions to allow it, have
allowed local service carriers by rule to
barter on a more restricted basis, and
have placed no restricti6ns on air taxis
in this area. Allowing any airlines to
barter should provide for more
organized bartering activity, and

I II , ""
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broaden benefits to smaller
communities. Removal of valuation
restrictions should facilitate the process.

Free and reduced-rate promotional
transportation has been fairly widely
allowed among travel agents, and the
impact, therefore, of removing most of
the existing restrictions should be less
than it is with respect to barter. Here the
main benefits will probably be to
remove inequities caused by limiting the
activity to a particular segment of the
industry-travel agents-along with
freeing airline management to decide
exactly how much promotional
transportation is beneficial to their
operations.

We do not expect carriers to be
pressured into providing free or
reduced-rate transportation to a
destructive degree. Carriers are not
likely to engage in irrational conduct
and offer -reduced rates without
countervailing benefits to themselves.
The argument that they would is
contradictory of the most fundamental
premise of deregulation: that business
managers, as a whole, will arrive at the
best level of prices and services offered
if left to compete in the marketplace
without the restrictions or "protections"
of government regulation. Other
industries have been free, subject to the
antitrust laws, to exchange their goods
or services for those of others without
having their economic viability
undermined. Within the airline industry,
air taxis as a group have been exempted
from section 403 by § 298.11 for many
years. This has enabled them to offer
free or reduced-rate transportation and
to barter, and we have no indication
that this has been a problem for them.
Aspen Airways, which operates as a
commuter on many of its routes,
commented in favor of the proposal.

Essentially the same answer applies
to the arguments that allowing bartering
or reduced-rate transportation for
promotional purposes will result in
higher fares. These assumptions
apparently rest on the flawed premise
that transportation furnished by an
airline as part of a bartering transaction,
or as part of a promotional program,
constitutes an extra cost, which must be
made up for in higher fares. We see no
reason to accept this premise as a
general matter. The whole idea of
bartering is that the carrier does receive
real value for the transportation
furnished, and as noted above, we have
no good reason to think that carrier
management is not fully capable of
placing an appropriate value on what it
receives. Actually, bartering may lower
carrier unit costs, since (1) rational
managers do not voluntarily undertake

loss transactions, and all the
transactions with which this rulemaking
is concerned are voluntary, and (2) the
freedom to barter creates a flexible new
marketing tool-a development that
typically leads to greater efficiency.

Promotional free and reduced-rate
transportation is subject to the same
analysis. Promotional travel is really an
extension of the concept of barter, since
carriers, presumed rational, would not
offer it unless they expected to receive
ample value in return. The only
difference is that promotional travel by
itself does not represent a bargained-for
exchange.

There are several sufficient answers
to the argument that these newly
pemitted transactions will be
discriminatory. The Board no longer
considers fare discrimination among
passengers to be a problem, except in
narrowly-defined cases that meet
several tests, one of which Is that the
discrimination would result in long-term
economic injury other than the
difference in fare itself. PS-93, 45 FR
36058, May 29,1980. It is difficult to see
how the result would be discrimination
in any meaningful sense, since as
discussed above, the general fare level
is not likely to be increased as a result
of these transactions. Furthermore, the
persons receiving the transportation will
either be in a special commercial
relationship to the carriers, with the
transportation basically compensatory
for services expected, or their
transportation will be paid for by an
exchange of goods or services. Finally,
to remove any doubt about a violation
of section 404(b), we are retaining the
exemption from that section in this rule
as originally proposed.

TWA's argument that the proposed
rule would cause illegal rebating is
really conclusory, and not a separate
issue. Technically, we are exempting
carriers in this action (§§ 223.2(k) and
223.3(1)) from the tariff requirement of
section 403 for bartered and promotional
travel, so that the rebating provisions
will not apply. More substantively,
allowing carriers to judge for themselves
the value of goods or services they
receive in return for air transportation,
without second-guessing by the
government, is in line with our
movement toward allowing carriers to
price their services at their own
discretion, especially where downward
flexibility is the issue. Illegal rebating
could still be found where a carrier was
clearly not adhering to its tariff in a case
where the tariff applied, as for example
where the carrier gave out to the public
discount or free-travel coupons without
corresponding tariff provisions.

We do not agree that the action taken
here is inconsistent with a gradual
transition to deregulation. This rule
represents another step leading to the
eventual elimination of section 403 at
the end of 1982. Limited exemptions
from that section now exist, allowing
free or reduced-rate transportation and
barter. Part 223 already contains an
exemption to allow carriers to provide
free or reduced-rate transportation to
travel agents on familiarization tours.
We have issued several exemptions to
individual carriers to permit them to
engage in barter. The fringe benefits of
free transportation now offered airline
employees is in-kind compensation for
personal services. IATA Resolutions
203a and 203c and ATC Resolution 15.35
now allow barter in some
circumstances. Today we are merely
broadening the circumstances and the
class of individuals eligible to benefit
from these programs without compelling
carriers to take any action against their
will.

Eligibility for Free or Reduced-Rate
Transportation

Several commenters requested
clarification of who qualifies as a
promoter of air transportation so as to
be eligible for free or reduced rates. IlT
Electronic Travel Services, Inc., Air
Freight Association of America (AFA],
Meeting Planners International
International School of Travel, National
Passenger Traffic Association (NPTA),
and several media representatives and
government tourist offices sought
assurances that their members or
employees would be eligible for free or
reduced-rate transportation under this
rule. AFA also asked that the Board
make clear that employees of an
industry organization may'receive free
or reduced-rate transportation from a
carrier even if that carrier is not a
member of the organization.

We see no need to specifically
authorize free or reduced-rate
transportation for any group. These are
decisions best left to carrier discretion.
To issue a policy statement listing those
who qualify as promoters of air
transportation, as AFA requested, is not
necessary and is apt to lead to a deluge
of petitions from other groups seeking
inclusion on the list. The broad
"promotional" criterion is not a
significant limitation on the classes of
persons who could be eligible for free or
reduced-rates under this rule. It is meant
to distinguish promotional
transportation from unrestricted travel.
Any promotional organization is free to
receive such benefits from a carrier if
the carrier is willing to offer them.
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Several comments raised the question
whether promotional free or reduced-
rate transportation shouldbe available
to government officials. Pan American
asked that they be excluded from -
eligibility from such transportation, on
grounds that carriers operating in
foreign countries are "virtually
powerless to deny.free pr reduced-rate
transportation to these officials, and
their immediate families, if the Board
does not expressly exclude this category
of travel" from the proposed
amendment. The governments of the
U.S., Virgin Islands and Puerto Rico filed
comments opposing the Pan American
position, noting that the Board routinely
grants exemptions for carriage of foreign
government officials, thus putting their
tourist offices at unfair disadvantage in
seeking to promote their areas as travel
destinations.

The existing regulation, in 14 CFR
223.2(b)(3), specifically allows carriers -

to provide free or reduced-rate
transportation to any "persons to whom
such carrier is required to furnish free or
reduced-rate transportation by law or
government directive or by a contract or
agreement, now or hereafter in effect,
between such carrier and the
government of any country served by
such carrier." Even aside from that
provision, carriers are free at present to
request exemptions from the Board to
carry government officials on an ad hoc
basis, and they are routinely granted.
Thus, the carrying of government
officials at free or reduced rates is now
a widespread practice. The issue was
not raised in the notice of proposed -
rulemaking, and we do not-feel justified
in excluding government officials,
without further notice and opportunity
for comment, from the rule we are
issuing herewith. We will therefore by
this amendment allow government
officials "engaged in promoting
transportation", along -with others
similarly engaged, to receive free or
reduced-rate transportation for
promotional trips as the carriers see fit
to provide it. We are also, however,
considering issuing a proposed
amendment to alter this practice, as-Pan
American suggested.

The American Society of Travel
Agents (ASTA) sought to exclude
employees of corporate travel .
departments from eligibility under this
rule. NPTA, however, on behalf of
business travel departments, claimed
that corporate travel departments
provide valuable and costlyreservation
and ticketing services for airlines and
should both qualify as promoters of air-
transportation and be able to barter -
these services for free or reduced-rate

air transportation. ASTA objected that
the eligibility of corporate travel
departments for free or reduced-rate air
transportation is at issue in the
Investigation into the Competitive
Marketing of Air Transportation, Docket
36595. To decide that issue here would,
in ASTA's view, prejudge the issues in
the Competitive Marketing case.

For the same reasons that we do not
believe it necesiary to publish a list of
those organizations that do qualify for
free or reduced-rate promotional
transportation, we also see no need to
specify who does not qualify. The
carriers themselves are clearly in the
best position to decide not only who
promotes air travel.but also to whom
they wish to grant reduced-rate benefits.
Similarly, we do not need to decide
whether business travel departments in
fact provide services to the airlines and,
if they do, whether the carriers should
undertake to barter in exchange for
those services.

With respect to the alleged overlap of
issues with the Competitive Marketing
Investigation, it is important to keep in
mind-exactly what the effect of this rule
will be. We have decided that carriers
may give reduced-rate benefits to those
organizations that promote travel and
may'barter with others for goods and
services. We have not decided that any
carrier must extend these benefits to
anyone. At issue in the Competitive
Marketing Investigation are various
intercarrier agreements, some of .,hich
may well forbid the activities covered
by this rule. In particular, it is likely that
ATC Resolution 90.1, Section IX A and,
if approved, ATC Resolution 90.3,
Section I and XXI A, would prohibit
carriers from granting reduced rate
benefits to and bartering with business
travel departments. We do not propose
to decide by this rule whether those
agreements should continue to receive
approval and antitrust immunity. That
question is clearly at issue in the
Investigation andwillbe decided there.

To the extent that reduced-rate -
benefits and bartering with business
travel departments were formerly
prohibited, this rule may alter the status
quo by permitting activities that the
intercarrier agreements did not need to
address because of their illegality. If
that proves to be the case, we will not
oppose any attempts by the carrier to
clarify the intended scope of the
agreements pending the final outcome of
the Competitive Marketing
Investigation.

Several commenters requested
clarification of the last clause in
§ 223.2(1). which limits the availability
of free or reduced-rate transportation to
situations where "such transportation is

undertaken for a promotional purpose."
Some commenters were concerned that
this may be too strict a limitation on the
availability of reduced rates, while
others stated that the phrase was too
vague and thereby opened the door to
abuses. AFA sought assurance that free
or reduced-rate transportation would be
available for promoters of air
transportation even if the promotional
activity preceded the travel and
regardless of the reason the particular
trip was undertaken.

The free and reduced-rate
transportation provision, unlike the
broadly comprehensive barter provision,
is directed toward a specific purpose. It
is a recognition of the fact that, beyond
the exchange of travel for services
performed, the airline industry finds it In
its economic interest to have travel
agents and other transportation-related
professionals take trips that will put
them in a better position to sell the
product. This provision is not intended
to permit general beneficences to the
travel industry, such as "passes" that
may be used for any purpose. Because
the tariff system still exists, the Board is
not prepared at this time to allow
unrestricted adhoc discounting, without
regard to purpose of the travel.

This restriction should be
distinguished from the liberal barter
provisions, however. Travel in return for
goods or services, regardless of the
timing of the exchange, is permitted.
Thus, the assurance sought by AFA
appears to be unnecessary, since travel
in return for "promotional activity"
constitutes a valid barter under
§ 223.2(k), even if the promotional
activity occurs first and the travel
bartered for is non-promotional.

We think the potential harm from
possible abuse of these newly
liberalized provisions is small, and
greatly outweighed by the benefits. The
goods or services bartered for must, of
course, be other than airline business
itself; the furnishing of travel in return
for the purchasing of travel would be a
rebate prohibited by section 403, Unfair
practices generally can be dealt with
under section 411 of the Act.

Other Issues
Flying Tiger Line (FTL), an all-cargo

carrier, claimed that this rule would
place it at a competitive disadvantage
against combination carriers, those who
carry both passengers and cargo. FTL
was concerned that combination
carriers may offer transportation
privileges under this rule to employees
of air freight forwarders and other cargo
transportation promoters that FTL, as an
all-cargo carrier, would be unable to
match. It asked to be allowed to respond
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to this by buying tickets from passenger
carriers and transferring those tickets to
forwarders or other promoters free or
below cost. It also asked that it be
allowed to pay the promoters for their
services in cash rather than by offering
them air transportation.

We do not consider it incumbent on
us to ensure that every carrier is on an
equal-competitive footing with all
others. FIL is free to seek authority to
carry passengers. Transferring or
bartering tickets bought from a
passenger carrier, however, is now
prohibited by Rule 100(d) in CAB Tariff
No. 352, to which most carriers
subscribe. This rule is being
reconsidered in another proceeding as
part of our general review of tariffs.

As for FrL's second request, paying
forwarders for their service in cash, this
is already permitted to a large extent.
Domestic cargo transportation has been
deregulated and tariffs have been
eliminated. Thus payments to domestic
air freight forwarders would not be
prohibited. In the international area,
such payments would be illegal rebates
if they were made in return for
furnishing air transportation services.
To the extent that the service in
question is a non-air transportation
service, however, a payment by the
direct carrier for it is permitted. See PS-
86,44 FR 456088, August 3,1979 for a
discussion of non-air transportation
services.

Southwest Airlines asked that carriers
be allowed to provide air transportation
as contributions to charities and in
return for settlement of legal claims
against them. These practices are
already permitted by Orders 78-12-49
and 8o-2-I55.

Several commenters asked us to
amend our rules so that bartered-for air,
transportation could be resold. Reselling
the right to air transportation may make
one an indirect air carrier, requiring
certification from the Board. The Board
will give further consideration to the
question whether to allow the
unrestricted transfer of bartered-for air
transportation, which could have effects
related to the marketing of air
transportation generally.

The National Air Carrier Association
sought assurances that this rule would
be applicable to all classes of carriers,
and in particular to charters. Spantax
asked that a paragraph be added to each
of our charter rules to permit direct
carriers and charter operators to utilize
unused space for the carriage of those
traveling at free or reduced rates under
§ § 223.2(k) and 223.21].

Carriers are free to barter the right'to
both scheduled and charter air
transportation and offer free or reduced

rates on each. We do not consider it
necessary to amend the charter rules as
Spantax suggested. With the elimination
of charter tariffs by ER.-112., 44 FR
33056, June 8, 1979, the sections on
unused space in Parts 207 208, 212 and
214 are no longer necessary. By separate
notices therefore, we are revoking them.
This will allow the direct carrier to
utilize unused space for promoters or
barterers when the charterer agrees to
that arrangment.

When the Public Charter rule (14 CFR
Part 380) was adopted to replace the
Advance Booking Charter and several
other charter types, it did not have the
"same service, same price" provision of
the old rules. At that time, however, a
free and reduced-rate provision was
included in the Public Charter rule'
(§ 380.16), to ensure that reduced rates
for travel agents would not be
considered in violation of section 404(b),
prohibiting unjust discrimination. In
light of the exemption of charter
operators from any tariff filing
requirement, the Board's recently
restated position on what constitutes
unjust price discrimination (PS-93, 45 FR
36058, May 29, 1980), and the general
exemption from section 404(b) adopted
here for the purpose of allowing barter
and reduced-rate promotional
transportation, § 380.16 is no longer
necessary, and is hereby revoked. We
are also revoking the definition of
"travel agent" in § 380.2, which was
included only to define those eligible for
free and reduced rates under § 380.16.
The effect of these revocations is to
make it clear that space aboard
chartered aircraft may be sold at any
price, or furnished free, by either the
direct carrier or the charterer.

Because this rule relieves restrictions,
the Board finds that it may become
effective immediately. We will continue
to monitor carrier practices under this
rule and take action if any abuses or
inequities result

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 223. Free and
Reduced-Rate Transpoprtntion, by
adding new paragraphs (k) and (1) to
§ 223.2, to read:

§ 223.2 Persons to whom free and
reduced-rate transportation may be
furnished.

(k) Carriers are exempted from
sections 403 and 404(b) of the Act and
Part 221 of this chapter to the extent
necessary to provide transportation
(including free and reduced-rate
transportation) in return for goods or
services.

() Carriers are exempted from
sections 403 and 404(b) of the Act and

Part 221 of this chapter to the extent
necessary to provide free or reduced-
rate transportation to persons engaged
In promoting transportation and their
immediate families, when such
transportation is undertaken for a
promotional purpose.
(Secs. 204. 403.404 and 416 of the Federal
Aviation Act of 1938, as amended. 72 StaL
743. 758, 760.92 Stat. 1731.1732.49 U.S.C.
1324,1373.1374 and 1386.)

By the Civil Aeronautics Board.
Phyllis T. Raylor,
Secretary.

BUNG COOE $30-01-

14 CFR Part 380

[Special Regulations Amendment No. 11 to
Part 380, Docket: 35392; Regulation SPR-
171]

Public Charters; Free and Reduced-
Rate Transportation

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB eliminates the
section on free and reduced-rate
transportation in the Public Charter rule
to allow charter operators to offer such
rates without limitation. This action is
taken at the CAB's own initiative.
DATES: Adopted. July 2,1980. Effective:
July 2,1980.
FOR FURTHER INFORMATION CONTACT:.
David Schaffer. Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673-4442.
SUPPLEMENTARY INFORMATION:

A full discussion of this action is in
ER-1181, adopted today. The waiver
that allowed travel agents to receive
free and reduced rates on Public
Charters expired on May 29, 198a. The
Board finds it in the public interest to
allow charterers freedom to use fre and
reduced-rates for promotional and othr
business purposes as soon as possible,
so that notice and public procedure are
unnecessary and contrary to the public
interest, and there is good cause for an
immediate effective date.

§ 380.2 (Amended]

§ 380.15 [Amended]

§ 380.50 (Amended]
Accordingly, in 14 CFR Part 380,

Public Charlers, the Board eliminates
the definition of "travel agent" in
§ 380.2, and revokes and reserves
§ 380.16, and paragraph (c) of § 380.50.
(Sacs. 204.403.404 and 416 of the Federal
Aviation Act of 1958, as amended, 72 Stat
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743j758, 760, 92 Stat. 1731, 1732, 49 U.S.C.
1324, 1373, 1374 and 1386.)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 80-20774 Filed 7-10-80; 8:45 am]

BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Part 386

Change in Value Requirements for
Filing of Shipper's Export Declaration

AGENCY: Office of Export
Administration, International Trade,
Administration, U.S. Department of
Commerce.
ACTION: Final rule.

SUMMARY: This rule is issued to conform
to the Export Administration
Regulations governing the filing of
Shipper's Export Declarations with the
Bureau of Census' Foreign Trade
Statistics Regulations. A final rule
issued by the Bureau of the Census and
published in the Federal Register on July
3, 1979 (44 FR 38832), raised the upper
limit of the exemption from Shipper's
Export Declaration filing requirements
from $250.00 to $500.00. This amendment
will lessen the burden of export
documentation on the public by
eliminating Shipper's Export Declaration
filing requirements for more than one
million shipments per year. The change
will also reduce the number of Shipper's
Export Declarations that are handled by
Customs and processed by Census for
statistical purposes.
EFFECTIVE DATE: July 11, 1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Archie Andrews, Director,,
Exporters' Service Staff, Office of Export
Administration, Washington, D.C. 20230,
Telephone: (202) 377-5247 or 377-4811.
SUPPLEMENTARY INFORMATION: Section
13(a) of the Export Administration Act
of 1979 ("the Act") exempts regulations
promulgated thereunder from the public
participation in rulemaking procedures
of the Administrative Procedure Act.
Section 13(b) of the Act, which
expresses the intent of Congress that
where practicable "regulations imposing
controls on exports" be published in
proposed form, is not applicable
because these regulations do not impose
controls on exports. It has been
determined that these regulations are
not "significant" within the meaning of
Department of Commerce
Administrative Order 2187 (44 FR 2082,
January 9, 1979) and International Trade

Administration Administrative
Instruction 1-6 144 FR 2093, January 9,
1979) which implement Executive Order
12044 (43 FR 12661, March 23, 1978)
"Improving Government Regulations."

.'Therefore these regulations are issued in
final form.

Accordingly, Part 386 of the Export
Administration Regulations (15 CFR
Part 368 et seq.) is amended as follows:

1. In § 386.1 paragraphs (b)(2)(i) and
(c)(2)(i) are revised to read:

§ 386.1 General export clearance
requirements.

(2)***
(i) Declaration required. Unless

otherwise set forth specifically by the
Export Administration Regglations or
by the Bureau of Census' Foreign Trade
Statistics Regulations (see Subpart D for
exceptions), the sender shall present to
the post office at the place of mailing a
duly executed Declaration for each
shipment to any destination under a
general license (or to Canada or any
other destination for which an export
license is not required), from one
business concern to another business
concern, when the value of the
commodity(ies) to be shipped exceeds
$500. A Declaration is not required for
noncommercial shipments.

(c]***
(2) ** *

(i) Any shipment, other than a
shipment made under a validated export
license, to Country Group T or V if the
shipment is valued at $500.00 or less.
(As used here "shipment" means all
commodities classified under a single
seven-digit Schedule B Number, shipped
on the same carrier, from one exporter
to one importer.);

2. In § 386.3 paragraph (fl(2) is revised
to read:

§ 386.3 Shipper's export declaration.

(2) Mail shipments. For a mail
shipment, present one copy of the
Declaration to the postmaster at the
place of mailing when the shipment: (ij
is under a validated license, or (Hi) is of a
commercial nature and its value is more
than $500. Present two copies when an
additional copy is required by -
§ 386.3(fl13) below.

(Secs. 13, 15 and 21, Pub. L. 96-72, 93 Stat.
503, to be codified atS0 U.S.C. App. 2401 et
seq.; Department Organization Order 10-3 (45
FR 6141, January 25,1980); and International
Trade Administration Organization and

Function Order 41-1 (45 PR 11882, February
22,1980])

Dated: july 3, 1980.
Eric L. Hirschhorn,
DeputyAssistant Secretary for Export
Administration.
[FR Doc. 80-20775 Filed 7-10-80; 845 aml

BILLING CODE 3510-25-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Part 201

[Docket No. R-80-834]

Mortgage Insurance and Home
Improvement Loans; Changes in
Interest Rates

AGENCY: Department of Housing and
Urban Development,
ACTION: Final rule.

SUMMARY: The change in the regulations
decreases the HUD/FHA maximum
allowable finance charge on Title I
property improvement, mobile home
loans, and combination Bnd mobile
home lot loans. This action by HUD Is
designed to bring the maximum interest
rate and financing charges on HUD/
FHA-insured loans into line with market
rates and help assure an adequate
supply of FHA financing.
EFFECTIVE DATE: July 18, 1980.
FOR FURTHER INFORMATION CONTACT.,
John N. Dickie, Director, Financial
Analysis Division, Office of Financial
Management, Department of Housing
and Urban Development, 451 7th Street,
S.W., Washington, D.C. 20410 (202-426-
4667).
SUPPLEMENTARY INFORMATION: The
following miscellaneous amendments
have been made to this chapter to
decrease the maximum Interest rate
which may be charged on loans insured
by this Department. Maximum finance
charges on mobile home loans and the
property improvement loans have been
lowered from 16.50 percent to 15,OQ
percent, and the finance charges on
combination loans for the purchase of a
mobile home and a developed or
undeveloped lot have been lowered
from 16.00 percent to 14.50 percent.

The Secretary has determined that
such changes are immediately necessary
to meet the needs of the market and to
prevent speculation in anticipation of a
change, in accordance with his authority
contained in 12 U.S.C. 1709-4, as
amended. The Secretary has, therefore,
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determined that advance notice and
public comment procedures are
unnecessary and that good cause exists
for making this amendment effective
immediately.

A Finding of Inapplicability respecting
the National Environmental Policy Act
of 1969 has been made in accordance
with HUD's environmental procedures.
A copy of this Finding of Inapplicability
will be available for public inspection
during regular business hours in the
Office of the Rules Docket Clerk, Office
of the General Counsel, Room 5218,
Department of Housing and Urban
Development. 451 7th Street, S.W.,
Washington, D.C. 20410.

Accordingly, Chapter II is amended as
follows:

PART 201-PROPERTY
IMPROVEMENT AND MOBILE HOME
LOANS

Subpart A-Eligibility Requirements-
Property Improvement Loans

Section 201A(a) is amended to read as
follows:

§ 201.4 Financing charges.
(a) Maximum financing charges. The

maximum permissible financing charge
exclusive of fees and charges as
provided by paragraph (b) of this section
which may be directly or indirectly paid
to, or collected by, the insured in
connection with the loan transaction,
shall not exceed 15.00 percent annual
rate. No points or discounts of any kind
may be assessed or collected in
connection with the loan transaction.
Finance charges for individual loans
shall be made in accordance with tables
of calculation issued by the
Commissioner.

Subpart B-Eligibility Requirements-
Mobile Home Loans

Section 20L540(a) is amended to read
as follows:

§ 201.540 Financing charges.
(a) Maximum financing charges. The

maximum permissible financing charge
which may be directly or indirectly paid
to, or collected by the insured in
connection with the loan transaction,
shall not exceed 15.00 percent simple
interest per annum. No points or
discounts of any kind may be assessed
or collected in connection with the loan
transaction, except that a one percent
origination fee may be collected from
the borrower. If assessed, this fee must
be included in the finance charge.
Finance charges for individual loans
shall be made in accordance with tables

of calculation issued by the
Commissioner.

Subpart D-Elgibility Requlrements--
Combination and Mobile Home Lot
Loans

1. In § 201.1511 under paragraph (a),
subparagraph (1) is amended to read as
follows:

§ 201.1511 Financing charges.
(a) Maximum financing charges.
(1) 14.50 percent per annum.

(Section 3(a), 82 Stat 113; 12 U.S.C. 1709-1:
Section 7 of the Department of Housing and
Urban Development Act. 42 U.S.C. 3535(d))

Issued at Washington, D.C., July 3,1980.
Lawrence B. Simons,
AssistantSecretaryforHousing--FederaI
Housing Commissioner
IFR Doc, - Sl FJd 7-&o-845 a
BILNG CODE 4210-01-M

24 CFR Parts 205, 207,213,220,221,
232,235,236,241,242,244, and 250

[Docket No. R-80-833]

Mortgage insurance and Home
Improvement Loans; Changes In
Interest Rates

AGENCY: Department of Housing and
Urban DevelopmenL
ACTION: Final rule.

SUMMARY: This change in the
regulations decreases the HUD/FHA
maximum interest rates on insured
project mortgage loans and Title X land
development loans. This action by HUD
is designed to bring the maximum
interest rate and financing charges for
these HUD/FHA-insured loans into line
with other competitive market rates and
help assure an adequate supply of and
demand for FHA financing.
EFFECTIVE DATE: July 7,1980.
FOR FURTHER INFORMATION CONTACT.
John N. Dickie, Director, Financial
Analysis Division, Office of Financial
Management, Department of Housing
and Urban Development. 451 7th Street.
S.W., Washington, D.C. 20410 (202-428-
4667).
SUPPLEMENTARY INFORMATION: The
following miscellaneous amendments
have been made to this chapter to
decrease the maximum interest rate
which may be charged on loans insured
by this Department. The maximum
interest rate on HUD/FHA insured
multifamily project mortgage loan
programs has been lowered from 16.00
percent to 13.50 percent for construction
financing and from 13.00 percent to 12.00

percent for permanent financing. The
maximum interest rate for Title X land
development loans has been lowered
from 14.00 percent to 13.50 percenL

The Secretary has determined that
such changes are immediately necessary
to meet the needs of the market and to
prevent speculation in anticipation of a
change, in accordance with his authority
contained in 1Z U.S.C. 1709-1, as
amended. The Secretary has, therefore,
determined that advance notice and
public comment procedures are
unnecessary and that good cause exists
for making this amendment effective
immediately.

A Finding of Inapplicability respecting
the National Environmental Policy Act
of 1960 has been made in accordance
with HUD's environmental procedures.
A copy of this Finding of Inapplicability
will be available for public inspection
during regular business hours in the
Office of Rules Docket Clerk, Office of
the General Counsel, Room 5218,
Department of Housing and Urban
Development. 451 7th Street, S.W,
Washington, D.C. 20410.

Accordingly, Chapter II is amended as
follows:

PART 205-MORTGAGE INSURANCE
FOR LAND DEVELOPMENT

Subpart A-Eligibility Requirements

Section 205.50 is revised to read as
follows:

§ 205.50 Maximum Interest rate.
Effective on or after July 7,1980, the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed
13.50 percent per annum. Applications
for conditional or firm commitments
received on or after July 7,1980 will be
processed at the 13.50 percent rate, with
the exception of applications submitted
pursuant to unexpired site appraisal and
market analysis (SAMA] or feasibility
letters, or outstanding conditional or
firm commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
processed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be
processed at the new lower rate if
requested by the mortgagee.

PART 207-MULTIFAMILY HOUSING
MORTGAGE INSURANCE

Subpart A-Eligibility Requirements

Section 207.7(a) is revised to read as
follows:
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§ 207.7 Maximum Interest rate.
(a) Effective on or after July 7,1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed:

(1) 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.
Applications for conditional or firm -
commitments received on or after July 7,
1980 will be processed at the rates
specified above, with the exception of
applications submitted pursuant to
unexpired site appraisal and market
analysis (SAMA) or feasibility letters, or
outstanding conditional or'firm
commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be '
processed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be
processed at the new lower rate if
requested by the mortgagee.

PART 213-COOPERATIVE HOUSING
MORTGAGE INSURANCE

Subpart A-Eligibility Requirements-
Projects

Section 213.10(a) is revised to read as
follows:

§ 213.10 Maximum Interest rate.

(a) Effective on or after July 7, 1980 the
mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed:

(1] 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.
Applications for conditional or firm
commitments received on or after July 7,
1980 will be processed at the rates
specified above, with the exception of
applications submitted pursuant to
unexpirdd site appraisal and market
analysis (SAMA) or feasibility letters, or
outstanding conditional or firm
commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
processed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be

processed at the new lower rate if
requested by the mortgagee.

PART 220-URBAN RENEWAL
MORTGAGE INSURANCE AND
INSURED IMPROVEMENT LOANS

Subpart C-Eligibility Requirements-
Projects

Section 220.576(a) is revised to read as
follows:

§ 220.576 Maximum interest rate.
(a) Effective on or after July 7,1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed:

(1) 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.
Applications for conditional or firm
commitmehts received on or after July 7,
1980 will beprocessed at the rates
specified above, with the exception of
applications submitted pursuant to
unexpired site appraisal and market
analysis (SAMA) or feasibility letters, or
outstanding conditional or firm
commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
processed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be
processed at the new lower rate if
requested by the mortgagee.

PART 221-LOW COST AND
MODERATE INCOME MORTGAGE
INSURANCE

Subpart C-Elgibility Requirements-
Moderate Income Projects

Section 221.518(a) is revised to read as
follows:

§ 221.518 Maximum Interest rate.
(a) Effective on or after July 7, 1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed:

(1) 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.
Applications for conditional or firm
commitments received on oi after July 7,
1980 will be processed at the rates
specified above, with the exception of

applications submitted pursuant to
unexpired site appraisal and market
analysis (SAMA) or feasibility letters, or
outstanding conditional or firm
commitments, issued prior to the
effective date of the new rate. In those
instances, applications will be
processed at a rate not exceeding the
applicable previous maximum rates, If
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be
processed at the new lower rate If
requested by the mortgagee.

PART 232-NURSING HOMES AND
INTERMEDIATE CARE FACILITIES
MORTGAGE INSURANCE

Subpart A-Eligibility Requirements

Section 232.29(a) is revised to read as
follows:

§ 232.29 Maximum Interest rate.
(a) Effective on or after July 7, 1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed:

(1) 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.
Applications for conditional or firm
commitments received on or after July 7,
1980 will be processed at the rates
specified above, with the exception of
applications submitted pursuant to
unexpired site appraisal and market
analysis (SAMA) or feasibility letters or
outstanding conditional or firm
commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
processed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be
processed at the new lower rate If
requested by the mortgagee.

Subpart C-Eligibility Requirements-
Supplemental Loans To Finance
Purchase and Installation of Fire
Safety Equipment

Section 232.560(a) is revised to read as
follows:

§ 232.560 Maximum Interest rate.
(a) On or after July 7, 1980 the loan

phall bear interest at the rate agreed
upon by the lender and the borrower,
which rate shall not exceed 12.00
percent per annum, with the exception
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of applications submitted pursuant to
feasibility letters, or outstanding
conditional or firm commitments, issued
prior to the effective date of the new
rate. In these instances, applications
will be processed at a rate not
exceeding the applicable previous
maximum rates, if the higher rate as
previously agreed upon by the parties.
Notwithstanding these exceptions, the
application will be processed at the new
lower rate if requested by the
mortgagee.

PART 235-MORTGAGE INSURANCE
AND ASSISTANCE PAYMENTS FOR
HOME OWNERSHIP AND PROJECT
REHABILITATION

Subpart D-Eligibility Requirements-
Rehabilitation Projects

Section 235.540(a) is revised to read as
follows:

§ 235.540 Maximum Interest rate.
(a) On or after July 7,1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed
12.00 percent per annum, with the
exception of applications submitted
pursuant to unexpired site appraisal and
market analysis (SAMA) or feasibility
letters, or outstanding conditional or
firm commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
processed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be
processed at the new lower rate if
requested by the mortgagee.

PART 236-MORTGAGE INSURANCE
AND INTEREST REDUCTION
PAYMENTS FOR RENTAL PROJECTS

Subpart A-Eligibility Requirements
for Mortgage Insurance

Section 236.15(a) is revised to read as
follows:

§ 236.15 Maximum Interest rate.
(a) Effective on or after July 7,1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceec

(1] 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.

Applications for conditional or firm
commitments received on or after July 7,
1980 will be processed at the rates
specified above, with the exception of
applications submitted pursuant to
unexpired site appraisal and market
analysis (SAMA) or feasibility letters, or
outstanding conditional or firm
commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
,processed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application wilrbe
processed at the new lower rate if
requested by the mortgagee. Moreover,
if the permanent mortgage is to be
purchased by the Government National
Mortgage Association (GNMA), the
commitment will be issued at the new
lower rate.

PART 241-SUPPLEMENTARY
FINANCING FOR INSURED PROJECT
MORTGAGES

Subpart A-ElIgibility Requirements

Section 241.75 is revised to read as
follows:

§ 241.75 Maximum Interest rate.
( ) Effective on or after July 7,1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed

(1) 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.
Applications for conditional or firm
commitments received on or after July 7,
1980 will be processed at the rates
specified above, with the exception of
applications submitted pursuant to
unexpired site appraisal and market
analysis (SAMA) or feasibility letters, or
outstanding conditional or firm
commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
pr6cessed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be
processed at the new lower rate if
requested by the mortgagee.
* t * * *

PART 242-MORTGAGE INSURANCE
FOR HOSPITALS

Subpart A-ElgibIlity Requirements

Section 242.33(a) is revised to read as
follows:

§ 242.33 Maximum Interest rate.
(a] Effective on or after July 7,1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor, which rate shall not exceed:

(1) 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.
Applications for conditional or firm
commitments received on or after July 7,
1980 will be processed at the rates
specified above, with the exception of
applications submitted pursuant to
unexpired site appraisal and market
analysis (SAMA) or feasibility letters, or
outstanding conditional or firm
commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
processed at a rate not exceeding the
applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties. Notwithstanding
these exceptions, the application will be
processed at the new lower rate if
requested by the mortgagee.
* * t *

PART 244-MORTGAGE INSURANCE

FOR GROUP PRACTICE FACILITIES

Subpart A-Eligibility Requirements

Section 244.45(a) is revised to read as
follows:

§ 244.45 Maximum Interest rate.
(a) Effective on or after July 7,1980 the

mortgage shall bear interest at the rate
agreed upon by the mortgagee and the
mortgagor. which rate shall not exceed:

(1) 12.00 percent per annum with
respect to permanent financing;

(2) 13.50 percent per annum with
respect to construction financing prior to
and including the cutoff date for cost
certification.
Applications for conditional or firm
commitments received on or after July 7,
1980 will be processed at the rates
specified above, with the exception of
applications submitted pursuant to
unexpired site appraisal and market
analysis (SAMA] or feasibility letters, or
outstanding conditional or firm
commitments, issued prior to the
effective date of the new rate. In these
instances, applications will be
processed at a rate not exceeding the
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applicable previous maximum rates, if
the higher rate was previously agreed
upon by the parties, Notwithstanding
these exceptions, the application will be
processed at the new lower rate if
requested by the mortgagee.
* * * * *

PART 250-COINSURANCE FOR
STATE HOUSING FINANCE AGENCIES

Subpart.C-Eligibility Requirements
Applicable To All Mortgages To Be
Coinsured

Section 250.318(a) is revised to read as
follows:

§ 250.318 Maximum mortgage interest
rate.

(a) On or after July 7, 1980 the
maximum interest rate on which
commitments to insure shall be issued
shall not exceed 12.00 percent per
annum.

(Section 3(a), 82 Stat 113; 12 U.S.C. 1709-1;
Section 7-of the Department of Hqusing and
Urban Development Act, 42 U.S.C. 3535(d))

Issued at Washington, D.C., July 3,1980.
Lawrence 13. Simons,
Assistant Secretary for Housing-Federal
Housing Commissioner.
IFR Doc. 80-20823 Filed 7-10-8M :45 an4I
BILLING CODE 4210-01-M

DEPARTMENT OF DEFENSE

Office of the. Secretary

32 CFR Part 246

[DoD Directive 1225.5]

Guard Reserve Forces Facilities
Projects; Amendment No. 1

AGENCY: Office of the Secretary of
Defense.
ACTION: Final rule amendment.

SUMMARY: This amendment increases
from $100,000 to $175,000 the authorized
limit of proposed construction projects
funding for operational readiness and
mobilization requirements of Guard and
Reserve Forces under the authority of
Title 10, United States Code, Section
133. All other provisions remain in
effect.
EFFECTIVE DATE: February 6,1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Thomas Bee, Installation and
Housing, Office of the Assistant
Secretary of Defense [Manpower,
Reserve Affairs, and Logistics).
Washington, D.C. 20 01, Telephone: 202-
695-5296.

SUPPLEMENTARY INFORMATION: In FR
Doc. 67-12828 appearing in the Federal
Register on October 25,1967 (32 FR
14760) the Office of the Secretary of
Defense published Part 246 which
established policy for the acquisition of
facilities for the Reserve components of
the Armed Forces, including minor
construction and repair of facilities. In
FR Doc. 79-6309 appearing in the
Federal Register on March 2,1979 (44FR
11774) the Office of the Secretary
revised the previously published Part
246 in its entirety due to substantive
changes. The following amendment -
further changes this rule.

PART 246-GUARD/RESERVE
FORCES FACILITIES PROJECTS

Accordingly, 32 CFR, Chapter 1, Part
246, is amended as follows:

1. Section 246.3 is amended by
amending subparagraphs (a)[2) and
(a)(2) (iv), (vi), and (vii).

2. Section 246.4 is amended by
amending subparagraph (a)(1).

Amended portions of 246.3 now read
as follows:

§ 246.3 Policies and procedures.
(a) General.

(2) Each proposed construction project
in excess of $176,000 that involves the
use of authority contained in 10 U.S.C.
133 shall be submitted to the Assistant
Secretary of Defense (Manpower,
Reserve Affairs, and Logistics) or a
designee for approval and notification of
the Congress, as required by 10 U.S.C.
2233a(1). * * *
• * * * , *

(iv) Each project costing $175,000 or
less
* * * * *

(vi) Any subsequent increase in the
estimated cost that exceeds 125 percent
of the project cost as initially approved
shall be submitted, with justification, to
the original approval authority for
appropriate adjustment and, for projects
which ultimately exceed $175,000,
notification of the Armed Services
Committees by the ASD(MRA&L) or a
designee. * * *

(vii) For those projects whose ultimate
costs do not exceed $175,000, the
Secretary of the Military Department
concerned or a designee shall approvo
all cpst increases.

Amended portions of 246.4 now read
as follows:

§ 246.4 - Minor Construction, Repair, and
Restoration-of-Damage Projects

(a) Minor Construction. (1) The term
.,minor construction" shall be applied to

all Guard/Reserve Forces construction
projects that do not exceed $175,000 in
cost (except those included in omnibus
projects, such as pollution abatement
and the energy conservation investment
program). Such projects are to be
accomplished using available funds
specifically identified as minor
construction in the approval annual
"budgets for Military Construction, Guard
and Reserve Forces or using
appropriations available for Operations
and Maintenance, as described in
§ 246.4(a)(2). Previously approved minor
construction projects become invalid as
such when the estimated cost exceeds
$175,000 and rhust be esubmitted for
approval as military construction
projects, using available lump sum
authorization. * * *

(Title 10, U.S.C., Section 2202)
July 7, 1980.
M. S. Healy,
OSD Federal Register Liaison Officer,
Washington Headquarters Services,
Department of Defense.
tFR Dc. W-2021 Filed 7-10--: tL43 aml
BILLING CODE 3810-70-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 52

[FRL.1536-3]

Approval and Promulgation of State
Implementation Plans: State of
Missouri

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Correction.

SUMMARY: The following corrections are
to be made to the Agency's Missouri
State Implementation Plan final rule
which appeared in the Federal Register
on Wednesday, April 9,1980 (45 FR
24140).
DATE: July 11, 1980.

FOR FURTHER INFORMATION CONTACT:
Wayne Leidwanger, Air and Hazardous
Materials Division, Environmental
Protection Agency, Region VII, Kansas
City, Missouri 64106, (816) 374-3791.

Dated: June 24, 1980.
Kathleen Q. Cumin,
RegionalAdministrator.
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PART 52-APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. In the first column on page 24153,
the amendatory language which appears
directly under the heading is corrected
by changing (c)(15) to (c)(16).

2. In § 52.1320 (c)(15) is corrected to
(c)(16). The subparagraphs originally
designated as (c)(15) (A), (B), (C), (D),
(E), (F), (G), (I-1], (I), a), and (K) are
redesignated as (c)(16) (i), (ii), (ill), iv),
(v), (vi), (vii), (viii), (ix), (x), and (xi)
respectively. Redesignated paragraphs
(c)(16)(i) is corrected by changing 10
CSR 10-5.330 Control of Emissions from
Solvent Metal Cleaning to read 10 CSR
10-5.300 Control of Emissions from
Solvent Metal Cleaning.
IFR Doc. 80-20700 Filed 7-10-80 845 arm]
SILNG CODE 6560-01-M

40 CFR Part 81

[FRL 1532-3]

Designation of Areas for Air Quality
Planning Purposes; Redesignation of
Attainment Status: Nevada and
California

AGENCY: Environmental Protection
Agency.
ACTION: Final rulemaking.

SUMMARY: As a result of redesignation
requests from the States of Nevada and
California, this notice revises the
attainment status designation of
Packard Valley in Nevada, and Contra
Costa and San Francisco Counties in
California from nonattainment to
attainment for particulate matter.
DATES: Effective July 11, 1980.
FOR FURTHER INFORMATION CONTACT:
Louise P. Giersch, Director, Air and
Hazardous Materials Division,
Environmental Protection Agency,
Region IX, 215 Fremont Street, San
Francisco, CA 94105, Attn: Morris
Goldberg (415) 556-8065.
SUPPLEMENTARY INFORMATION: By letter
of December 12, 1979, the State of
Nevada, Department of Conservation
and Natural Resources, requested that
EPA not consider hydrographic area
4101(A) Packard Valley as part of
nonattainment hydrographic area -101
Carson Desert.

The California Air Resources Board
(ARB), on January 17, 1980, requested
that EPA redesignate Contra Costa and
San Francisco Counties, California, from
nonattainment to attainment for the
national particulate matter standards.

On April 25, 1980 (45 FR 27957) EPA
published a notice of proposed
rulemaking concerning the redesignation

requests. As discussed in that notice,
EPA proposed to approve the
redesignations and provided a 30 day
comment period. Since no comments
were received, EPA takes final action in
this notice to redesignate these areas as
proposed.

As a result of these redesignations,
the requirements of Part D of the Clean
Air Act no longer apply for particulate
matter in Packard Valley and Contra
Costa and San Francisco Counties. EPA
finds that good cause exists for making
this action effective upon publication.
EPA has a responsibility to take final
action on these provisions as soon as
possible in order to lift the construction
moratorium.

Note-The Environmental Protection
Agency has determined that this document is
not a "significant" regulation and does not
require preparation of a regulatory analysis
under Executive Order 12044.

Dated: July Z 1980.
Douglas M. Costle,
Administrator.

E'" ,-Wi wea

San Franwco Bay Area Am emory

Alameft Coue'ty
Contm Coma Co....
San Francaco Couoty.
Santa C4@ea Coly ..

Montm Coutes Ai Bas,.

PART 81-DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

Subpart C of Part 81 of Chapter L, Title
40 of the Code of Federal Regulations is
amended as follows:
§11.305 [Amended]

1. In § 81.305-California, the
attainment status designation table for
TSP is amended as follows:

A. In the California-TSP table, the
status of each county in the San
Francisco Bay Area Air Basin is
specified, and the designations of
Contra Costa and San Francisco
Counties are revised.
§ 81.329 [Amended]

2. In § 81.329--Nevada, the attainment
status designation table for TSP is
amended as follows:

A. The extent of hydrographic area
-101., Carson Desert, is changed to 15-
245N 25-35E to account for the
redesignation of hydrographic area
101A.

B. The Packard Valley hydrograpbic
area (101A) (24.5-28N, 31-34E) is added
to the table and designated attainment.

D:,6, rzi Cces e sett
n"I Carrtte thar

ptryJq se'wdary cfass'xd rAtcrOl
11~C.~i~B Imirdadsstardards

x

§ 81.329 Nevada.

Nevada-TSP

Ocesrt

smardaris

tTwnsh Rane)
Las Vegnak-je(212)(1--24S 5%-f4E)
Caon DeeW (101) (15-24 --N, 2$-m5Ej
Packrd va le' (101,A) (24 5-25No 31-24E)

BILLING CODE S560-01-M

Dce r.t Betle
n'et Carmiot ,e tan

secondary cdassSed rAbC(W
stadari standards

. x

§ 81.305 California.

Caxfomf-TSP

I
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DEPARTMENT OF HEALTH AND

HUMAN SERVICES

45 CFR Part 71

HHS Day Care Regulations; Correction

AGENCY: Office of the Secretary.
ACTION: Final rules; correction.

SUMMARY: This document corrects the,
final rule on Day Care published at 45

-FR 17870, March 19, 1980.
In the FR)Doc. 80-8263 appearing on

Wednesday, March 19,1980, on page
17885, make the following correction:

On page 17885 in Subpart 71.64 delete
the word "staffing" and insert the words -
"group composition" before
"requirements in § 71.24" in the first
Sentence.
FOR FURTHER INFORMATION CONTACT:
Warren Master, Acting Director, Office
of Policy Development, Office of Human
Development Services, Room 736E,
Hubert H. Humphrey Bldg., 200
Independence Avenue, S.W..
Washington, D.C. 20201, (202) 245-6275.

Approved: July 3, 1980.
Robert F. Sermier,
Acting Deputy, Assistant Secretazy for
Management Analysis and Systems.
[F17 Doe- 80-20747 Filed 7-10-80;, &45 am)

BILLING CODE 4110-92-M
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Proposed Rules Federal RqiWw
VoL 45. No. 135

Friday. July 11. 1980

This secion of 1he FEDERAL REGSTER
contains notices to The public of the
proposed issuance of rules and
regulations. The puipose of these notices
is to cive interested persons aR
opporturfty to partidipate i the rule
making prior to the adoption o he final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutition Service

7 CFR Parts 253,283

[Amendment No. 1]

Food Stamp and Food Distribution
Programs on indian Reservations

AGENCY: Food and Nutrition Service,
USDA.
ACTION Proposed nite.

SUMMARY: This rule applies only to the
Food Distribution Program on Indian
reservations and consists of technical
amendments to Part2B3 which was
published onjune 19. 1979. The
amendments correct oversights in the
original rulema.kig or provide
interpretations of the intent of the June
19, 1979 rules.

DATE: Comments should be received by
September 9, 1W8G.
ADDRESS: Comments -on these
amendments should be submitted to
Darrel . Gray. ,iirector, Food
Distribution Division, Room810, 500
12h Street, SW, Washngtonr DC. 20250.
A final inlemaring wiN be issued after
considering the comments. A written
comments, suggestions or objections
will be opea forp pblic inspection at the
above address durig regular business
hours (80 am. to SM pm., Monday
through FddaA An impact Analysis
Statement has been prepared and
approved and is avaiiable from Mr.
Gray. Acopy wiHl also be open for
public inspection at the office shown
above.
FOR FURTHER INFORMATION CONTACT.
Darrel E. Gray, Birector, Food
Distribution Division, 501 ith Street,
SW, Washington, D.C. 20250, T202) 447-
8371.

SUPPLEMENTARY INFORMATION: On June
19,1979 144 FR 35904), the Department
published final rules concerning the
Food Stamp and Food Distribution
Programs on Indian reservations.

The proposed rules require that if an
Indian tribal organization wants areas
near the reservation to be served by the
Food Distribution Program then it must
describe the geographic boundaries of
the near areas. FNS will review these
areas for reasonableness so that Indians
living near the reservations, who do not
live in urban areas, will be served by the
commodity program.

The Department had originally
assumed that the issue of who lives
sufficiently near the reservation would
be self-defining by the household. The
Department had also presumed that
many Indian tribal households living
near the reservation would be unwilling
to travel very far to obtain commodities
especially since they are provided the
alternative of food stamps. Howevem-
since publication of the June 19,1979
rules, instances have arisen where
Indian tribal organizations (ITO's) have
wanted to serve Indian tribal
households living in urban areas up to
200 or 300 miles from the reservation.

The Food Distribution Program was
never intended to replace the Food
Stamp Program in urban areas.
Furthermore, it was the intent of the
June 19,1979 rules to provide Food
Distribution Program services to Indian
tribal households living near the
reservation to be consistent with other
Federal agencies that allow for the
delivery of services beyond reservation
boundaries to areas generally
contiguous to the reservation.

It is also proprosed that the June 19,
1979 regulations be revised to require
submission of annual State Plans of
Operation. This is a technical revision
since the State Plan of Operation Is Part
IV of the annual budget submission, the
AD-623. Since State Plans of Operation
will be required annually. it is also
proposed that the requirement for
periodic consultation on the State Plan
of Operation, between the State agency
and ITO be deleted. With submission of
annual State Plans of Operation the
State agency would be required to
consult with the ITO at least once a
year.

For purposes of program
simplification, and because so few
households were ever affected, it is also
proposed that newly designated Part
253.6 and 253.7 be amended to eliminate
profits from capital gains as an income
source. The communal ownership of
capital property common among Indians

has complicated the determination of
household capital Sains for Indians.
However, if such exclusion becomes
subject to abuse the Department would
consider whether to appropriately
amend the regulations. Further it is
proposed that the examples provided in
the June 19,1979 regulations znder the
vendor payments provisions be
eliminated as they appeared to be a
source of confusion for program
administrators and were never intended
to limit the situations-under which
vendor payments could be excluded as
income.

In response to concerns expressed by
FoodDistribution Program
administrators we are proposing to
allow the use of emergency authorized
representatives in cases of household
illness or otherunforeseen
circumstances that prevent the
household from otherwise obtaining
commodities for which it is eligible.

Finally, it is proposed that newly
designated Part 2Z39 be amended to not
require the use of the notice of adverse
action form in instances where
households are swAiching.from the Food
Distribution Program to the Food Stamp
Program. While theuse tithe notice of
adverse form was never intended to
cover program switchovers, particularly
because there maynot always be
sufficient time left in the month of
termination to issue the traditional
adverse action farmhe June 19, 1979
regulations did not specifically state that
as our policy and there was confusion
on the part zfprograr administrators
over the applica ity of the notice of
adverse action for households switching
programs.

Additionally, we are taking this
opportunity to transfer the regulations
governing the participation of Indian
households is the Food Distribution
Program from the Food Stamp Program
regulations to regulations governing the
operation of the Food Distribution
Program. This numbering change is not
intended to have any substantive impact
and is done also to provide more
regulation numbers for use in the Food
Stamp Program.

Therefore, the contents of Part 283,
Subchapter C fFood Stamp Program) of
Chapterlis redesignated in its entirety
to Subchapler B (Food Distribution
Program) of Chapter II and renumbered
as Part 253.The titles and section
numbers tre listed below:
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PART 253-ADMINISTRATION OF THE
FOOD DISTRIBUTION PROGRAM FOR
HOUSEHOLDS ON INDIAN
RESERVATIONS
Sec.
253.1 General purpose and scope.
253.2 Definitions.
253.3 Availability of commodities.
253.j Administration.
253.5 State agency requirements.
253.6 Eligibility of households.
253.7 Certification of households.
253.8 Commodity control, storage, and

distribution.
253.9 Administrative funds for State

agencies:
In newly. designated § 253.4, it is

proposed that paragraph (d) be amended
and read as follows:

§ 253.4 Admnistratlon.
• * * * *

(d) Application by an ITO. An ITO
which desires to participate in the Food
Distribution Program shall file an
application with the FNS Regional
Office serving the State or States in
which the reservation is located. The
ITO shall specify if it is requesting the
Food Distribution Program alone or
concurrently with the Food Stamp
Program. The ITO shall also specify
whether it wants either or both
programs on all or part of the
reservation, and if on part,-shall
describe the geographic boundaries of
the relevant part(s). Additionally, if the
ITO wants to serve areas near the
reservation, the ITO shall describe the
geographic boundaries of the near
area(s) for FNS review and approval.
The application shall also provide other
information requested by FNS,
including, but not limited to, that the
ITO serves an establislied reservation or
a reservation otherwise qualified as
described in paragraph (c). Properly
addressed applications shall be
acknowledged by the FNS Regional
Office in writing within five working
days of receipt.
• * * * *

In newly designated § 253.5, it is
proposed that the introductory text of
paragraph (a)(1) be revised and read as
follows: set forth below and paragraph
(a)(1)(iii) be deleted.

§ 253.5 State agency requirements.
(a) Plan of operation. (1) The State

agency which assumes responsibility for
the Food Distribution Program shall
submit an annual plan of operation for
approval by FNS as a part of its Form
AD-623 "Application for Federal
'Assistance" as required in Section
253.9(c). Approval of the annual plan by
FNS shall be a prerequisite to the
donation of commodities available for

use by households under Part 250 of this
chapter and to the payment of
administrative funds under § 253.9 of
this part. No amendment to the plan of
operation of any Siate agency shall be
effective without prior approval of FNS,
and FNS may require amendment of any
plan as a condition of continuing
approval. If the State agency is not an
ITO, the appropriate agency of the State
government shall also:(i) * * *

(ii) * * *
(iii) (Deleted)

* * * * *

In newly designated § 253.6, it is
proposed that paragraph (e)(2)(i)(B) be
amended and read as follows:

§ 253.6 Eligibility of households.
* * * * *

(e)* *
(2)* * *fi) * * *

(B) The total gross income from a self-
employment enterprise. Ownership of
rental property shall be considered a
self-employment enterprise. Payments
from a roomer and returns on rental
property shall be considered self-
employment income.

In newly designated § 253.6, it is
proposed that paragraph (e)(3)(i)(B) be
amended and read as follows:
• * * ** *

(e)*(3)* * *
fi)* * *

(B) Vendor Payments. A payment
made in money on behalf of a household
shall be considered a vendor payment
whenever a person or organization
outside of the household uses its own
funds to make a direct payment to either
the household's creditors or a person or
organization providing a service to the
household.

In newly designated § 253.7, it is
proposed that paragraph (a)(10)(ii) be
amended and read as follows:

§ 253.7 Certification of households.
* * * * *

(ii) Obtaining commodities. An
authorized representative of the
household may be designated to obtain
commodities. Designation shall be made
at the time the application is completed
except that the household may be
permitted to designate an emergency
authorized representative in the event
that illness or other unforeseen
circumstances prevent the household
from otherwise obtaining commodities.
Designation of an emergency authorized
representative must be made in writing

by a responsible member of the
household. State agencies may
distribute commodities to household
members or authorized representatives
presenting an identification card:or
other appropriate identification that
satisfactorily identifies the member
obtaining commodities.

In newly designated § 253.7, It Is
proposed that paragraph (b)(1)(i11) be
amended and read as follows:

}* * **

(b)* *

(iii](A) Self-employment income
which represents a household's annual
support shall be annualized over a 12-
month period, even if the income is
received in only a short period of time,
For example, self-employment income
received by farmers shall be averaged
over a 12-month period if the Income
represents the farmer's annual support.

(B) Self-employment income which
represents only a part of a household's
annual support shall be averaged over
the period of time the income is
intended to cover. For example, self-
employed vendors who work only in the
summer and supplement their income
from other sources chring the balance of
the yeai shall have their self-
employment income averaged over the
summer months rather than a 12-month
period.

(C) For the period of time over which
self-employment income is determined,
the State agency shall add all grogs self-
employment income, exclude the cost of
producing the self-employment Income
and divide the net self-employment
income by the number of months over
which the income will be averaged, The
allowable costs of producing self-
employment income include, but are .not
limited to, the identifiable costs of labor,
stock, raw materials, seed and fertilizer,
interest paid on income producing
property, insurance premiums, and taxes
paid on income producing property,

(D) In determining net self-
employment income, payments on the
principle of the purchase price of
income-producing real estate and capital
assets, equipment, machinery, and other
durable goods, net losses from previous
periods, Federal State and local income
taxes, money set aside for retirement
purposes, and other work-related
purposes, and other work-related
personal expenses (such as
transpbrtation to and from work) will
not be allowable costs of doing
business.
t *t . , ,
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In newly designated § 253.8, it is
proposed ffhat paragraph Jbt3m-jA be
amended and read as Trluws:

§ 253.8 Commoditycontrol, storage and
dishibution.

O-* * * *

[3)* * *

IXI NotCe of adve'rse acdion. AI Prior
to any aotion to redsae or berminle a
housdhnd%-ben wuhin the
certification pefid, e cept for
households vokutartly s"itching
program prfticipaltia m e Food
Dishtibaa Program %o ibe Food Stamp
Program, State agomcks shall provide
the honsoebld toey aldadequate
advance wtaice bee the adver
acion is taken.

Part 283--[enuribered Part 2531

Note.--Ths proposal has been reviewed
under the USDA criteria established to

-implement E.O. 12044. "Improving
Government Regulations', and has not been
classified 'Signiat." Am approedlraft
Impact S imt is avew " ham Durd E
Gray. DkeimzhmdIisidbuionx"iisiW
Food and Hifut~i~ei'aioe, Vakbd States
DeparetAneulkre. Washg mi. D.C.
20250.

Authod.c 91 .StL 958 7 U.S.C. 2011-2027)
and 91 Stat. 80 17 US.C. sg and 1307.
(Catalo Federal Domestic Assstance
Programs 10.550. Food Distnibution.)

Dated: July 2,1980.
Carol Tucker Foreman,
Assi~tSwrejyfiarFodz do a r
Servcem.
WR Do m-MI fedT-t&6au
BILUNG CODE 345 0--M

Rural Electrification Administration

7 CFR Part 1701

REA BtRetin 493-2. Ie and Approval
of mGeneral Funds ler Additins to
Plant; Reision of Existing Bulletin

AGENCY- Rural Electrification
Administration.
ACTION: Prposed rule.

SUMMARY: REA proposes to revise
Bulletin 103-2, Use and Approval of
General Funds for Additons to Plant.
Due to igher constructon and other
costs of utilty plant additions, borrower
requests for approval to use funds for
utility plant additions under existing
rules, as contained in BuMletin 103-2,
dated Tunel.8, 1971, have risen
substantially. The intent of the proposed
action is to reduce the workload of both
REA borrowers and REA personnel in
preparing, reviewing, processing and

approving requests for general fund
expenditures.
DATE: Public comments must be received
by REA no later than September 9.1980.
ADDRESS: Submit written comments to
the Director, Electric Loans and
Management Division, Rural
Electrification Administration. Room
3342, South Building. US. Department of
Agriculture. Washington, D.C. 20250.
FORf;URTHER INFORMATION CONTACTn
Mr. Franis E. Sauzlner. Loans
Specialist, Room 3882. South Building,
U.S. Depariment ofAricualture.
Waskiagi D.C 20250 teephone
number ( !2 44;7-846. The Dralt Impact
Analysis describing the options
considered in developing this proposed
rule and the impact ofimplementing
eack optioa is available on request from
the above office.
SUPPLEMENTARY INFORMATION Pursant
to the Ranl Electrification Act, as
amended (7 U.S.C. S01 et seq.), REA
proposes io revise REA Bulletin 103-2,
Use and Approval of General Funds for
Additions to Plant. This proposed action
has been reviewed under USDA
procedures established in Secretary's
Memeradam 1955 to implement
Executive Order 12044. and has been
classified "not significant"

General Surnmary ef Changes

We propose the following changes in
Bulletin 103-2:

The use ofgeneral funds for plant
additions as listed below requires REA
approval by the area office in
Washioon tParasraph IV. REA Bulletin
103--2- Only those listed below have
been dranged.)

1. All new generating facilities or
additions or modifications to existing
facilities that-

a. Result in increased capacity or
b. Involve an expenditure exceeding

$200,00; except power supply
borrowers may expend anamount equal
to the lesser of SZO.000,0 or 3 percent of
investment in plant in service to
purchase or option potential power plant
sites.

2. Transmission facilities or
modifications in design of existing
facilities including additions to provide
for or connect to new power sources or
which involve an expenditure of
$500,000 and in the case of power
supply, the sum of $1,00000.

3. Additions to serve large power
loads when (1) the anticipated load will
exceed 4,000 kilowatts, or (2) the
investment exceeds $400,000 for a single
consumer.

4. The purchase of automatic data
processing equipment where the cost
will exceed $50,000.

5. Headquarters facilities, or the
remodeling of headquarters facilities,
which involve an estimated expenditure
exclusive oftle cost of land, which will
result in a total investment in
headquarters facilities by a distribution
borrower of more than7 percent of its
overall investment in distribution plant.

In addition, Environmental aspects of
the proposed construction must have
been satisfied in accordance with REA
Bulletin 20-21, Eaviromnental Policies
and Pvocedmues.

Copies of the proposed action are
available upon request from the address
indicated above. All witten
submissions made pursuant to this
action will be made awailable for public
Inspection diuing regularbusiness
hours, above address

Dated. J ly 7,1980.
Robert W. Fe-agen,
AdminsLnlor.

BILLNQ CODE 341t0-1U-m

DEPARTMENTOF ENERGY

Economic Regulatory Administration

10 CFH Part212

[Docket No. ERA-R-80--2]

Equal Application Rule;, Change in
Hearings Schedule

AGENCY:. Economic Regulatory
Administration. Department of Energy.
ACTION: Notice of clange in hearings
schedule.

SUMMARY- On June 24,1980, the
Economic Regulatory Administration of
the Department of Energy issued a
Notice of Proposed lemaking (45 FR
44238, June 30,1980) which proposed
alternative amendments to the
Mandatory Petroleum Pricing
Regulations modifying or eliminating the
equal application rule with respect to
sales of gasoline. Two public hearings
were announced in the Notice, one to be
held in Washington, D.C. on July 15,
1980, and the other in San Francisco,
California, on July 22, 980. However, in
order to provide more adequate time for
participants to prepare testimony, ERA
hereby gives notice that the San
Francisco hearing date is changed to
August 15 and the Washington hearing
date is changed to August 19. The San
Francisco hearing will be held at the
Golden Gate Way Holiday Inn.
Redwood Room, 1500 Van Ness Avenue,
San Francisco, California. The
Washington hearing will be held at the
same location as specified in the Notice
of Proposed Rulemaking.
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DATES: Requests to speak at the San
Francisco hearing should be addressed
to Terry Osborn, Department of Energy,
333 Market Street, San Francisco,
California 94111, (415) 764-7025, by
August 8,1980.

Requests tb speak at the Washington,
D.C. hearing to Office of Public Hearing
Management, Room 2313, 2000 "M"
Street, N.W., Washington, D.C. 20461,
(202) 653-3757, by August 11, 1980.
FOR FURTHER INFORMATION CONTACT:
Robert Gillette (Hearing Procedures),

Economic Regulatory Administration,
Room 2214-B, 2000 M Street, N.W.,
Washington, D.C. 20461, (202] 653-
377.

William L. Webb (Office of Public
Information), Economic Regulatory
Administration, Room 2222-A, 2000 M
Street, N.W., Washington, D.C. 20461,
(202) 653-4055.

Chuck Boehl (Regulations and
Emergency Planning), Economic
Regulatory Administration, Room
7302, 2000 M Street, N.W.,
Washington, D.C. 20461, (202) 653-
3202.

William Funk or William Mayo Lee
(Office of General Counsel),
Department of Energy, Room 6A-127,
1000 Independence Avenue, S.W.,
Washington, D.C. 20585, (202) 252-
6736 or 252-6754.
Issued in Washmgton, D.C., July 8,1980.

F. Scott Bush,
Assistant Administrator, Regulations and
Emergency Planning, Economic Regulatory
Administration.
[FR Doc. 80-20337 Filed 7-10-8 8:45 am]
BILLING C0E 6450-01-M

CIVIL AERONAUTICS BOARD

14 CFR Parts 207,208, 212, and 214

[Economic Regulations, Docket: 37169,
Dated! July 8, 1980, EDR-405]

Charter Transportation

AGENCY: Civil Aeronautics Board.
ACTION: Notice of proposed rulemaking.

SUMMARY: The CAB proposes to
eliminate the clause in most charter
contracts by which airlines exempt.
themselves from the obligation to return
stranded charter passengers. This would
require airlines to return charter
passengers who are stranded by a strike
or other interruption of the airline's
service, or pay the consequences. This
action responds to a petition for
rulemaking from Golden Holiday Tours.
DATES: Comments by: August25, 1980.
Reply comments by: September 9,1980.

Comments and other relevant
information received after this date will

be considered by the Board only to the
extent practicable.

Requests to be put-on the Service List
by: July 21, 1980.

The Docket Section prepares the
Service List and sends it to each person
listed, who then serves comments on
others on the list.
ADDRESSES: Twenty copies of comments
should be sent to Docket 37169, Civil
Aeronautics Board, 1825 Connecticut
Avenue, N.W., Washington, D.C. 20428.
Individuals may submit their views as

\ consumers without filing multiple
copies. Copies may be examined in
Room 711, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428.
FOR FURTHER INFORMATION CONTACT:
David Schaffer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION:' Golden
Holiday Tours, Inc., a charter operator,
has petitioned the Board for a rule that
would make a direct air carrier
responsible for returning charter
passengers who are stranded by a strike
against that carrier or by other
interruptions of its services. Currently,
most charter contracts between direct
air carriers and the charter operators
contain a provision, known as the force
majeure clause, that relieves the direct
carrier from any obligation to provide
transportation for stranded charter
passengers. The force majeure clause in
most of these contracts lists a strike as
an event excusing performance. If a
direct carrier cancels the return leg of a
charter, its only obligation typically is to
refund that portion of the operator's
payment that is attributable to the
unperformed air transportation. The
charter operator, however, is required
by the cancellation provision in its
contract with passengers (§ 380.32(k) of
the Board's Public Charter rule, 14 CFR
Part 380) to refund their total payments
to the passenger when the return leg is
not performed. Section 380.32(k) is
applicable to this situation because the
failure to perform the return leg has
been held, in an interpretation by our
General Counsel that we ratify here, to
constitute a cancellation of the entire
charter. Order 79-8-72. The effect of the
force majeure clause and § 380.32(k) is
to place the onus of securing substitute
transportation for stranded passengers
on the charter operator. This usually
means a substantial loss of revenue for
a charter operator, because the cost of
the substitute transportation is generally
more than the refund of the unused
transportation deposits that the operator

"receives from the direct carrier.

Golden Holiday sought to shift the
burden of arranging and paying for the
substitute transportation by the addition
of a new provision to 14 CFR Parts 207,
208, 212, and 214 that would obligate the
direct carrier involved to either operate
its own aircraft or arrange, at Its own
expense, substitute air transportation on
another airline to return the stranded
passengers. The direct air carrier would
also be required to provide meals and
lodging to any delayed passengers as

-required by the Board's flight delay
rules. The petition was prompted
primarily by the problems that occurred
during the World Airways strike last
summer. It was alleged at thelime that
World had "walked away" from Its
charter obligations, leaving the burden
for securing alternate transportation for
the stranded passengers with the charter
operators. This caused financial
problems for charter operators who
were forced to procure alternate
transportation at a substantially higher
cost.

The United States Tour Operator
Association and several charter
operators (Davis Agency, International
Leisure Corp., Trans National Travel,
Travel Charter, Travel and C, Charter
Travel Corp., Deutsches Reisebuero,
Europa Travel Service, Jetaway,
Schwaben Charters, and American
Travel Abroad) filed answers in support
of the petition. Transamerica Airlines, a
direct air carrier, filed an answer in
opposition.

The thrust of the argument of the
petitioner and its supporters was that
fairness requires that the party that is
responsible for stranding the charter
passengers bear the cost of bringing
them home. The direct air carrier, in
their view, should not be able to escape
this responsibility by a force majeure
clause in its charter contract. They
further stated that since the direct
carrier has earlier notice and more
knowledge of a strike or other potential
service interruption than charter
operators, it is in a better position to
prevent a stranding from occurring. The
direct carrier is also better able to solve
a proble'm if it develops; it will usually
be in the best position to arrange for
another carrier to transport stranded
passengers.

The operators further argued that
market forces alone cannot be relied on
to solve their problem. They claimed
that the superior bargaining power of
the direct air carriers prevented
operators from negotiating a charter
contract with a direct carrier'that
included a fair allocation of the burdens
of returning stranded passengers. Not
only is the direct carrier able to exempt
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itself from any responsibility for
returning stranded passengers, but when
the stranding occurs, the direct carrier is
holding the operator's money and does
not refund it in time for the operator to
use it to arrange alternate
transportation. Even if the money were
refunded in time, the operators claimed
that it would only cover part of the cost
of arranging another flight

Transamerica Airlines, in its answer,
stated that there was no authority in the
Federal Aviation Act to grant the relief
requested by the petitioner. It argued
further that doing so would be contrary
to the move to deregulate the airline
industry. Forcing the direct carrier to
provide substitute service for stranded
charter passengers would, in
Transamerica's view, eliminate an
ancient contracting principle that
permits nonperformance or cancellation
in the event of a force majeure or "Act
of God." This would lead to higher
charter prices as direct carriers raised
prices to cover their increased financial
risk. Transamerica also claimed that it
would constitute an unwarranted
interference by a government agency
into airline management and labor
relations, which would shift the power
in the bargaining process too far in favor
of labor. A direct carrier faced with the
absolute requirement of providing the
substitute service would not be able to
withstand labor's wage demands even
of they were inflationary. The potential
inflationary impact of this rulemaking
requires, according to Transamerica, a
full regulatory analysis as described in
PS-88,44 FR 65052, November 9, 1979.

Transamerica stated that making the
direct carrier responsible for returning
stranded-charter passengers would also
be unfair and discriminatory if no
similar action were taken regarding
scheduled service. Rather than
extending the rule to scheduled carriers,
however, Transamerica requested that a
typical remedy for scheduled service
passengers who are stranded be applied
to stranded charter passengers. Under
the scheme favored by Transamerica,
the operator and the passenger would be
offered a choice between accepting a
refund of the unused transportation
deposits or alternate transportation,
probably at a higher price.

Transamerica's suggestion, offering
stranded passengers only the option of a
partial refund or substitute
transportation home at a higher price,
amounts to placing the risk of the event
solely on the affected passengers.
Although we have by our previous
action rejected this course, and again
tentatively reject it here, we recognize
that such a position is not inconceivable

and has some points in its favor. All
costs are ultimately borne by
passengers, and the question on this
point is whether the costs added by such
events as strikes should be borne by all
passengers in the form of slightly
increased prices, or should be borne
only by those directly affected, in the
form of a sudden and substantial
additional cost of returning home. The
latter position increases passengers'
freedom, by minimizing basic charter
prices and leaving the increment in their
pocket, and by giving them the choice of
charter versus more secure forms of
travel, and perhaps the choice of buying
or not buying insurance against
stranding as they choose to accept or
buy out of the risk. This course also has
the virtue of taking the government out
of the picture and thus eliminating
regulatory costs, including the intangible
and cumulative costs of restricting
business management freedom.

Our tentative decision not to let the
burden of unexpected cancellations fall
on stranded passengers is based on our
perception that the public is not willing
at this time to accept this uncertainty as
a normal aspect of charter travel.
Scheduled carriers, by relatively
uniform tariff provisions, regularly
accept the flight coupons of passengers
on other carriers whose flights have
been cancelled for any reason, so that
the public does not encounter the
problem on scheduled service. The
average charter traveler, therefore,
probably either is not aware of the
possibility of stranding or does not
consider it sufficiently prdbable to
worry about. From our experience with
stranded charter passengers in recent
years, it appears that many of them
were not prepared for the possibility,
some did not have immediate access to
funds to return home, and they generally
looked to the U.S. government to "cure"
the problem. In short, charter stranding
seems to be generally viewed by those
concerned as an emergency. As long as
it is viewed in that way, and not as an
accepted gamble incident to charters,
we feel that the public interest lies in
dealing with force majeure interruptions
in an orderly way, requiring the industry
to protect the public from the
unexpected.

Section 380.31(f) now requires the
charter operator to include a space in
the operator-paticipant contract to be
checked by passengers who wish to find
out about trip cancellation insurance.
That insurance, however, deals only
with the loss of a deposit due to the
participant's cancellation. As a possible
alternative to the rule proposed here, we
request comments on whether

passenger's insurance for force majeure
cancellation would be available, and
would be preferable to the proposed
rule.

The remaining question is whether the
direct carrier or the charter operator
should bear the primary burden of
ensuring that the passengers are
returned home. The Board now
tentatively concludes that the direct air
carriers should have this responsibility
and should not be able to escape it by
the inclusion of a force maeure clause
in their charter contracts. The direct
carrier is the party in the best position to
make alternate arrangements. It will
generally have greater bargaining power
and greater financial resources
immediately available to it, and is thus
in a better position than the operator to
obtain and pay for substitute
transportation. Also, the direct carrier is
likely to have superior knowledge about
the likelihood of many types of service
disruptions.

For example, although a union
typically decides whether to strike, the
direct carrier is usually aware of labor
problems, and typically is also aware of
the termination date of itsiabor
contracts, or other dates on which a
strike may occur. On the basis of this
knowledge, the direct carrier can cancel
the charter in advance or take other
anticipatory actions that will minimize
its costs and the hardships of the charter
participants. Indeed, one of the
underlying purposes of this rule would
be to discourage a carrier from taking
charter passengers on the outbound leg
of a charter when it anticipates that it
may be unable to provide or arrange for
the promised return transportation.

Another reason for granting the
petition is that the direct air carrier is
more likely to be accessible to stranded
charter passengers. Most charter
operators do not have representatives
stationed at the flight's destination,
especially where the charter involves an
international flight. The airline typically
does have a representative there.
Moreover, the charter passengers are
more likely to be aware of the identity
of the airline on which they are traveling
than that that of the operator who
arranged their tour, and are likely to
turn to the airline for help.

These factors tend to make it in the
public interest to prohibit carriers from
including the force maleure clause in
charter contracts. In enacting the Airline
Deregulation Act of 1978. Pub. L 95-504,
Congress did not intend to limit the
Board's authority to adopt regulations
for the protection of charter consumers.
Conference Report No. 9-1779, 95th
Cong., 2d Sess. 68, reprinted in (1978)
U.S. Code Cong. & Ad. News 3773, 3785.
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We consider the adequate service
provision of section 404(a), the
prohibition on unfair practices in section
411, and our general powers under
section 204 of the Act to be sufficient
authority for taking this action;

We do not agree that the adoption of
the rule proposed here would be
discriminatory. We have not found that
that there is so serious a problem for
passengers on scheduled service as to
warrant the imposition of additional
rules for that mode. Many scheduled
service carriers have tariffs agreeing to
reroute, at no additional charge;
passengers who purchahed tickets prior
to a strike. We have,'on the other hand,
found from the information before us
that protection from stranding is needed
by charter passengers. In such
circumstances, it is not necessary to
reach a final decision orr additional
protections for scheduled service
passengers before proceeding with this
rulemaking for charters. We are,
however, continuing to observe the
analogous situations concerning
scheduled service, and specifically
request comments on whether the
problems caused by disruptions of
scheduled service are severe enough to
warrant action.
• We do not dispute Transamerica's
contention that this proposal may, if
adopted, raise the pirice of charters. Any
Board action to alleviate the problem of
strandings will have costs and will
require a tradeoff between low price's
and improved consumer protection. We
have tentatively decided that the
additional protection for charter
passengers proposed here is worth its
cost and achieves a reasonable balance.
furthermore, since strikes and other -
serious service interruptions are not a
frequent occurrence in any given yeir,
we do not expect the cost increase to
the airline industry or the effect on the
economy to be major. Only major cost
increases for airlines or an effect on the
economy of 1O0 milion dollars annually
would call for us to perform a formal
regulatory analysis. The cost to
individual airlines and passengers
should also, be minimal. It is likely that
the cost of returning stranded
passengers will be distributed among all
charter passengers by a small increase
in the price of all charter tickets.This
seems preferable to placing the total
financial burden on the unfortunate few
who are the victims of an interruptionin
service. Commenters disagreeing with
this cost assessment should present
detailed cost data to support their
claims.

The Board is therefore granting the
petition for rulemaking and proposing to

prohibit direct carriers from including
the force majeure clause in charter
contracts. Under this proposal, failure of
the direct air carrier to perform the
return transportation would be a breach
of the charter contract, and the charter
operator or other charter would be
entitled to pursue normal contract
remedies against the airline.

The proposed amendment is intended
to make clear that the carrier under
contract must provide or arrange for

'return transportation without attempting
to pass through its costs incurred by the
force majeure event. Otherwise, the
change could be made nugatory by
contract provisions that force the tour
operator to-pay such additional costs.
By stating in proposed § 207.4b that the
charter contract may not contain force
majeure provisions "abrogating or
limiting [its obligations to provide return
transportation] in any way, or raising
the price of the service provided," the
proposed amendments would have the
effect of eliminating the contract-
altering effect of strikes and other
disruptive events, it would nothowever,
prevent cost pass-through clauses for
reasons such as higher fuel costs, since
they would not be "events that disrupt
the carrier's operations."

The Golden Holiday petition was
directed primarily to interruptions in
service caused by strikes against the
direct carrier. We specifically request
comments on whether the relief should
be directed onlyto that type of event or
whhether it should be of a broader nature
as we propose.

To facilitate arrangements for
substitute transportation, we are also
proposing exceptions to, the planeload
requirement and to, restrictions in
carriers' certificates orpermits. The
current rules allows charter flights that
consist of two ormore groups, as long as
the entire capacity of a pIane is booked
for charter service. A paragraph would
be added to §f 207.11, 208.6, 212.8, and
214.7 containing exceptions from this
requirement for planeloads that are not
full as a result ofarrangements for
substitute transportation. This would
remove any barriers to the provision of
substitute service.

Problems of arranging substitute
transportation would also be eased by
allowing the direct carrier to
subcontract witi'any carrierthat has a
plane available, regardless of whether
that other carrier would ordinarily have
certificate or permit authority to perform
that charter. The need to minimize the
hardship to stranded passengers
overrides any concerns about excessive
wet-leasing or unauthorized
transportation, other than cabotage, that
might otherwise be controlling.

The amendment ofPart 214 proposed
here would. add a paragraph to § 214.7,
exempting foreign charter-only carriers
from secton 402 of the Act to the extent
necessary to perform substitute charters
outside the area described in their
permits. For the same reason, we are
proposing an amendment to Part 208
that would add a paragraph to § 208.0,
exempting U.S. charter carriers from
section 401 of the Act to allow such
charters outside the area described In
their certificates. The exemption for
foreign carriers in Part 214 would be
limited to charters in foreign air
transportation.

Accordingly, the Civil Aeronautics
Board proposes to' amend Chapter I of
Title 14, Code of Federal Regulations, as
follows:

1. In Part 207, the Table of Contents
would be amended by adding a new
§ 207.4b to Subpart A, to read:

-PART 207-CHARTER TRIPSAND
SPECIAL SERVICES
Subpart A-General Provisions

Sec.
207.4b Carrier's obligation in case of

interruptions of its service.

2. A new § 207.4b would be added, to
read:
§ 207.4b Carrier's obligation In caso of
interruptions of Its service.

(a) A charter contract between a
direct air carrier and a charter operator
that includes an obligation of the carrier
to perform a return trip for charter
participants shall contain no provisions
abrogating or limiting that obligation In
any way, or raising the price of the
service provided, because of labor
problems, equipment shortages or,
difficulties,forcemajeure, or other
events that disrupt the carrier's
operations. The carrier's contractual
obligation to. perform the return trip,
either directly or by arranging substitute
transportation, shall thus remain in
force despite such events, and may be.
enforced by any le-gal means available
to the contracting charter operator or the
participants.

(b) Nothing in this section shall
exempt a charter operator from its
obligation to refund participants' money
under § 380.32 or 380.33 of this chapter If
the return transportation is not provided
by the air carrier.

3. In § 207.11, a new paragraph- (cJ
would be added, to read:

§ 207.11 Charter flight limitations.
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(c) To the extent necessary to provide
air transportation in case of
interruptions of service, an air carrier
may perform a charter with less than the
entire capacity of an aircraft engaged,
notwithstanding paragraphs (a)(2),
(a)(3), and (a)(4) of this section.

4. In Part 208, the Table of Contents
would be amended by adding a new
§ 208.31c to Subpart A, to read:

PART 208-TERMS, CONDITIONS, AND
LIMITATIONS OF CERTIFICATES TO
ENGAGE IN CHARTER AIR
TRANSPORTATION
Subpart A-General Provisions

Sec.
§ 208.31c Carier's obligation in case of

interruptions of its service.

5. In § 208.6, new paragraphs (c) and
(d) would be added, to read-

§ 208.6 Charter flight limitations.

(c) To the extent necessary to provide
air transportation in case of
interruptions of service, an air carrier
may perform a charter with less than the
entire capacity of an aircraft engaged,
notwithstanding paragraphs (a)(2),
(a)(3), and (a)(4) of this section.

(d) Each air carrier operating under
this part is hereby exempted from
section 401 of the Act to the extent
necessary to provide, in case of -
interruptions of service, substitute
transportation outside the area
described in its certificate for charter
passengers of another air carrier or
foreign air carrier, in accordance with
paragraph [a)(2)(i} or (a)(3)(i) of this
section.

6. A new § 208.31c would be added, to
read:

§ 208.31c Carrier's obligation In case of
interruptions of its service.

The provisions of § 207.4b of this
chapter shall apply to passenger
charters operated under this part.

7. In Part 212, the Table of Contents
would be amended by adding a new
§ 212.3b to Subpart A, to read:

PART 212-CHARTER TRIPS BY
FOREIGN AIR CARRIERS
Subpart A-General Provisions

Sec.
212.3b Carrier's obligation in case of

interruptions of its service.

8. Anew § 212.3b would be added, to
read:

§ 212.3b Carrier's obligation In case of
Interruptions of Its service.

The provisions of § 207.4b of this
chapter shall apply to passenger
charters operated under this part.

9. In t 212.8, a new paragraph (c)
would be added, to read:

§ 212.8 Charter flight Ilmltatlons.

(c) To the extent necessary to provide
air transportation in case of
interruptions of service, an air carrier
may perform a charter with less than the
entire capacity of an aircraft engaged,
notwithstanding paragraphs (a)(1).
(a)(2), and (a)[3) of this section.

10. In Part 214, the Table of Contents
would be amended by adding a new
§ 214.13b, to read,

PART 214-TERMS, CONDITIONS, AND
LIMITATIONS OF FOREIGN AIR
CARRIER PERMITS AUTHORIZING
CHARTER TRANSPORTATION ONLY

Sec.
214.13b Carrier's obligation in case of

interruptions of its service.

11. In § 214.7, new paragraphs (d) and
(e) would be added, to read:

§ 214.7 Charter flight limitations.
(d) To the extent necessary to provide

air transportation in case of
interruptions of service, a foreign air
carrier may perform a charter with less
than the entire capacity of an aircraft
engaged, notwithstanding paragraphs
(a), (b), and (c) of this section.

(e) Each foreign air carrier operating
under this part is hereby exempted from
section 402 of the Act to the extent
necessary to provide, in case of
interruptions of service, substitute
transportation outside the area
described in its permit for charter
passengers of another air carrier or
foreign air carrier, in accordance with
paragraph (a][1) or (b)(1) of this section
and the provisos in § 214.9a(a) (post-
charter reporting required but not
Statement of Authorization). This
exemption is limited to charters in
foreign air transportation.

12. A new § 214.13b would be added,
to read:

§ 214.13b Carrier's obligation In case of
Interruptions of Its service.

The provisions of § 207.4b of this
chapter shall apply to passenger
charters operated under this part.
(Secs. 204.401,402,404, and 411 of the
Federal Aviation Act of 1958, as amended. 72
Stat. 743, 754. 757,760. and 7W, 49 U.S.C.
1324, 1371, 1372, 1374, and 1381)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
.ecrelomyj

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[LR-1173]

Reserve for Certain Guaranteed Debt
Obligations
AGENCY. Internal Revenue Service,
Treasury.
ACTION: Notice or proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to
treatment of reserves for certain
guaranteed debt obligations. Changes in
the applicable tax law were made by the
Act of November 2,1966. The
regulations would provide the public
with the guidance needed to comply
with that Act and would affect
taxpayers who have a reserve for
guaranteed debt obligations or intend to
set up such a reserve.
DATES: Written comments and requests
for a public hearing must be delivered or
mailed by September 9,1980. The
amendments are proposed to be
generally effective for taxable years
ending after October 21, 1965. '
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CCIR:T
[LR-1173], Washington, D.C. 20224.
FOR FUM'hER INFORMATION CONTACT:.
Phoebe A. Mix of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attention: CC.LRT, 202-566--
3671, not a toll-free call.
SUPPLEMENTARY INFORMATION:

Background
This document contains proposed

amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 166 (f) of the Internal Revenue
Code of 1954. These amendments are
proposed to conform the regulations to
changes made by the Act of November
2,1966 (Pub. L. 89-722, 80 Stat. 1151] (the
Act), which added section 166 (g) to the
Internal Revenue Code of 1954. Section
166 (g) was redesignated as section 166
(0) by section 605 of the Tax Reform Act
of 1976 (90 Stat. 1575). The regulations
are to be issued under the authority
contained in sections 166 (0f and 7805 of
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the Internal Revenue Code of 1954 (26
U.S.C. 166 (f) and 7805].

Discussion
Section 166 ff) (1) provides that a

taxpayer who is a dealer in property
may take an income tax deduction for
reasonable additions to a reserve for
bad depts which may arise from the
dealer's contingent liability as a •
guarantor, endorser, or indemnitor of
debt obligations arising out of the sale
by the dealer of real property or tangible
personal property (including related
services) in the ordinary course of the
dealer's trade or business.

Section 166 (f) (2) makes section 166
(f) (1) the exclusive section under which
a deduction is allowable for an addition
to a reserve for guaranteed debt
obligations.

Section 166 (f) (3) provides that a
taxpayer shall establish an opening
balance for a reserve for section 166 (f)
(1) (A) guaranteed obligations as if the
taxpayer had maintained the reserve in
prior years.

To prevent a doubling up of
deductions in the period of transition
from the specific charge-off method of
treating these obligations to the new
method, section 166(fl(4 provides that
the opening balance of the new reserve
must be placed in a suspense account.
Sections 81 and 166(f]1)(B) mandate an
addition to or a deduction from income
based upon a required annual
adjustment to the suspense accounL

Generally, section 166f is effective
for taxable years ending after October
21, 1965. However, section 2(b) of the
Act sets forth a transitional rule
allowing some taxpayers to take
deductions in earlier ,ears.

In addition, section 1(c) of the Act
allows taxpayers a grace period in
which to adopt such a reserve method
without obtaining the permission of the
Service. The proposed regulations would-
extend that grace period until ninety
days after the regulations are finalized.

Nothing in the new law or these
proposed amendments would affect the
longstanding principle that additions to
a reserve for bad debts previously
deducted in computing taxable income
must be included in taxable income
when and to the extent that the reserve
is no longer necessary.

Comments and Request for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and copying. A public

hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information
The principal author of these

proposed regulations is Phoebe A. Mix
of the Legislation and Regulations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

Paragraph 1. Section 1.166-1 is
amended by adding a new paragraph
(b)[4) to read as follows:

§ 1.166-1 Bad debts.

(b) Mannerbf selection method. * * *
(4) Nothwithstanding paragraph (b)

(1), (2), and (3) of this section, a dealer in
property currently employing the accural
method of accounting and currently
maintaining a reserve for bad debts
under section 166(c) (which may have
included guaranteed debt obligations
described in section 166(f)(1](A)) may
establish a reserve for section
166(f)(1)(A) guaranteed debt obligations
for a taxable year ending after October
21, 1965 under section 166(f) and § 1.166-
10 by filing on orbefore [insert the day
that is ninety days after publication in
the Federal Register of final regulations
under section 166(f] an amended return
indicating that such a reserve has beer
established. The establishment of such a
reserve will not be7considered a change
in method of accounting for purposes of
section 446(e). However, an election by
a taxpayer to establish a reserve for bad
debts under section 166(c) shall be
treated as a change in method of
accounting. See also § 1.166-4, relating
to reserve for bad debts, and § 1.166-10,
relating to reserve for guaranteed debt
obligations.

Par. 2. Paragraph (a) of § 1.166-4 is
amended by adding at the end thereof
the following:

§ 1.166-4 Reserve for bad debts.
(a) Allowance of deduction. * * *
This paragraph applies both to bad

debts owed to the taxpayer and to bad
debts arising out of section 166(f)(1)(A)
guaranteed debt obligations. If a reserve

is maintained for bad debts arising out
of section 166Wl)(1)(A) guaranteed debt
obligations, then a separate reserve
must also be maintained for all other
debt obligations of the taxpayer In the
same trade of business, if any. A
taxpayer may not maintain a reserve for
bad debts arising out of section
166(f)(1)(A) guaranteed debt obligations
if with respect to direct debt obligations
in the same trade or business the
taxpayer takes deductions when the
debts become worthless in whole or In
part rather than maintaining a reserve
for such obligations. See § 1.160-10 for
rules concerning section 166(f)(1)(A)
guaranteed debt obligations.

Par. 3. The following new section Is
inserted immediately after § 1.160-9:

§ 1.166-10 Reserve for guaranteed debt
obligations.
(a) Definitions. The following

provisions apply for purposes of this
section and section 166(f):

(1) Dealer in property. A dealer in
property is a person who regularly sells
property in the ordinary course of the
person's trade or business. "

(2) Guaranteed debt obligation. A
guaranteed debt obligation is a legal
duty of one person as a guarantor,
endorser or indemnitor of a second
person to pay a third person. It does not
include duties based solely on moral or
good public relations considerations
that are not legally binding. A
guaranteed debt obligation typically
arises where a seller receives in
payment for property or services the
debt obligation of a purchaser and sells
that obligation to a third party with
recourse. However, a guaranteed debt
obligation also may arise out of a sale in
respect of which there Is no direct
debtor-creditor relationship between the
debtor purchaser and the seller. For
example, it arises where a purchaser
borrows money from a third party to
make payment to the seller arid the
seller guarantees the payment of the
purchaser's debt. Generally, debt
obligations which are sold without
recourse do not result In any obligation
of the seller as a guarantor, endorser, or
indemnitor. However, there are certain
without-recourse transactions which
may give rise to a seller's liability as a
guarantor or indemnitor. For example,
such a liability may arise where a holder
of a debt obligation holds money or
other roperty of a seller which the
holder may apply, without seeking
-permission of the seller, against any
uncollectible debt obligations
transferred to the holder by the seller
without recourse, or where the seller is
under a legal obligation to reacquire the
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real or tangible personal property from
the holder of the debt obligation who
repossessed property in satisfaction of
the debt obligations.

(3) Real or tangible pemonalproperty.
Real or tangible personal property
generally does not include other forms
of property, such as securities. However,
if the sale of other property is related to
the sale of actual real or tangible
personal property, the other-property
will be considered to be real or tangible
personal property. In order for the sale
of other property to be related, it must
be-

(i) Incidental to the sale of the actual
real or tangible personal property. and

(ii) Made under an agreement, entered
into at the same time as the sale of
actual real or tangible personal
property, between the dealer in that
property and the customer with respect
to that property.

The other property may be charged for
as a part of. or in addition to, the sales
price of the actual real or tangible
personal property. If the value of the
other property is not greater than 20
percent of the total sales price, including
the value of all related services other
than financing services, the sale of the
other property is related to the sale of
actual real or tangible personal
property.

(4) Related serices. In the case of a
sale of both property and services a
determination must be made as to
whether the services are related to the
property. Related services include only
those services which are-

(i) Incidental to the sale of the real or
tangible personal property; and

(ii) To be performed under an
agreement, entered into at the same time
as the sale of the property, between the
dealer in property and the customer
with respect to the property.

Delivery, financing, installation,
maintenance, repair, or instructional
services generally qualify as related
services. The services may be charged
for as a part of, or in addition to, the
sales price of the property. Where the
value of all services other than financing
services is not greater than 20 percent of
the total of the sales price of the
property, including the value of all the
services other than financing services,
all of the services are considered to be
incidental to the sale of the property.
Where the value of the services is
greater than 20 percent, the
determination as to whether a service is
a related service in a particular case is
to be -made on the basis of all relevant
facts and circumstances.

(5) Examples. The following examples
apply to paragraph (a) (4) of this section:

Example (1). A. a dealer In television sets.
sells a television set to B, his customer, if at
the time of the sale A. for a separate charge
which is added to the sales price of the set
and which is not greater than 20 percent of
the total sales price, provides a 3.year service
contract on only that television set. the
service contract is a related service
agreement. However. ifrA does not sell the
service contract to B contemporaneously with
the sale of the television set. as would be the
case if the service agreement were entered
into after the sale of the set ware completed.
or if the service contract includes ervices for
a television set in addition to the one then
sold by A to B. the service contract Is not an
agreement for a relatedcservice.

Example (2]. C. an automobile dealer, at
the time of the sale by C of an automobile to
D, agrees to make available to D driving
instructions furnished by the M driving
school, the cost of which is Included in the
sale price of the automobile and is not greater
than 20 percent of the total sales price. C also
agrees to pay M for the driving instructions
furnished to D. Since C's agreement with D to
make available driving Instructions is
incidental to the sale of the automobile., is
made contemporaneously with the sale, and
is charged for as part of the sales price of the
automobile, It is an agreement for a related
service. In contrast, however, because Ms
agreement with C is not an agreement
between the dealer in property and the
customer, Ms agreement with C to provide
driving instructions to Cs customers is not an
agreement for a related service.

(b] Incorporation by reference of
section 166(c) rules. A reserve for
section 166(f)(1)(A) guaranteed debt
obligations must be established and
maintained under the rules applicable to
the reserve forbad debts under section
166(c). For example, the rules in § 1.108-
4(b), relating to what constitutes a
reasonable addition to a reserve forbad
debts and to correction of errors in prior
estimates, apply to a reserve for section
166(f)(1)(A) guaranteed debt obligations
as well.

(c) Special requirements. Any reserve
for section 166(f) (1) (A) guaranteed debt
obligations must be established and
maintained separately from any reserve
or other debt obligations. In addition, a
taxpayer who charges off direct debts
when they become worthless in whole
or in part rather than maintaining a
reserve for such obligations may not
maintain a reserve for section
166(f)(1)[A] guaranteed debt obligations
in the same trade or business,

(d) Reuirement of statemenL A
taxpayer who uses the reserve method
of treating section 166(0(13[A)
guaranteed debt obligations must attach
to his return for each taxable year and
for each trade or business for which the
reserve is maintained a statement
showing-

(1) The total amount of these
obligations at the beginning of the
taxable year;

(2) The total amount of these
obligations incurred during the taxable
year;,

(3) The amount of the initial balance
of the suspense account, if any.
established with respect to these
obligations;

(4) The balance of the suspense
account, if any, at the beginning of the
taxable year;,

(5) The adjustment, if any. to that
account;

(6) The adjusted balance, if any, at the
close of the taxable year;

(7) The reconciliation of the beginning
and closing balances of the reserve for
these obligations and the computation of
the addition to the reserve; and

(8) The taxable year for which the
reserve for these obigations was
established.

(e) Computation of opening balance-
(1) In general. The opening balance of a
reserve for section 166(f)(1{A)
guaranteed debt obligations established
for the first taxable year for which a
taxpayer maintains such a reserve shall
be determined as if the taxpayer had
maintained such a reserve for the
taxable years preceding that taxable
year. The amount of the opening balance
may be determined under the following
formula:

SG

where-
OB = the opening balance at the

beginning of the first taxable yeAr
CG = the amount of these obligations at

the close of the last preceding
taxable year

SG = the sum of the amounts of these
obligations at the close of the five
preceding taxable years

SNL = the sum of the amounts of net
losses arising from these obligations
for the five preceding taxable years

(2) Example. The following example
applies to paragraph [e) (1) of this
section.

Evample. For 1977, A. a dealer in
automobiles who uses the calendaryear as
the taxable year. adopts in accordance with
this section the reserve method of treating
section 105 f1) (1) (A) guaranteed debt
obligations. A's first year in business as an
automobile dealer is 1973. For 1972.1973,
1974.1975. and 1976. A's records disclose the
following information with respect to these
obligations:
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Obligations Gross losses Recoveries Net losses
Year outstanding from these .from these from these

at close obligations obligations obligations
of year

1972 .......... $0 $0 $0 s0
1973. 780,000 0,700 1,000 8,700
1974 .......... 795,000 8,900 1,050 7,850
1975. 850,000 8,850 850 8,000
1976 .......... 820,000 9,300 1,400 7,900

Total 3,245,000 36,750 4,300 32,450

The opening balance for 1977 of A's
reserve for these obligations is $8,200,
determindd as follows:

$32,450
$8,200 = $820,000 x

$3,245,000

(3) More appropriate balance. A
taxpayer may select a balance other
than the one produced under paragraph
(e)(1) of this section if it is more
appropriate, based upon the taxpayer's
actual experience, and in the event the
taxpayer's return is examined, if the
balance is approved by the district
director.

(4) No losses in the five preceding
taxable years. If a taxpayer is in the
taxpayer's first taxable year of a
particular trade or business, or if the
taxpayer has no losses arising from
section 166(f)(1)(A) guaranteed debt
obligations in a particular trade or
business for any other reason in the five
preceding taxable years,-then the
taxpayer's opening balance is zero for
that particular trade or business.

(5) Where resei-ve method was used
before October 22, 1965. If for a taxable
year ending before October 22,1965, the
taxpayer maintained a reserve for bad

debts 'under section 166(c) which
included guaranteed debt obligations
described in section 166(fjl()(A), and if
the taxpayer is allowed a deduction
referred to in paragraph (g)(2) of this
section on account of those obligations,
the amount of the opening balance of the
reserve for section 166(f)(1)(A)
guaranteed debt obligations for the
taxpayer's first taxable year ending
after October 21, 1965, shall be an
amount equal to that portion of the
section 166(c) reserve at the close of the
last taxable year which is attributable to
those-debt obligations. The amount of
the balance of the section 166(c) reserve
for the taxable year shall be reduced by
the amount of the opening balance of the
reserve for those guaranteed debt
obligations.

(f) Suspense account-(1) "Zero
opening balance cases. No suspense
account shall be maintained if the
opening balance of the reserve for
section 166(f)(1(A) guaranteed debt
obligations under section 166[f)[3) is
zero.

(2) Example. The following example
applies to section 166(f)(4(B), relating to
adjustments to the suspense account:

Example. In 1977, A, an individual who
operates an appliance store and uses the
calendar year as the taxable year, adopts the
reserve method of treating section ,
166[f)(1)A) guaranteed debt obligations. The
initial balance of A's suspense account is
$,200. At the close of 1977,1978,1979, and
1980. the balance of A's reserve for these
obligations is $8,400, $8,250, $8,150, and
$8,V75, respectively, after making the addition
to the reserve for each year. The adjustments
under section 166(f)(4)(B) to the suspense
-account at the close of each of the years
involved are as follows:

(1) Taxable year ....................................... 1977 1978 1979 1980

(2) Closing reserve account balance..=---.....................- $8,40 $8,250 $8,150 $8.175
(3) Opening suspense account balance... ..................... 8,200 8,200 8,200 8,150
(4) Line (2) less line(3).................. 200 50 (50) 25
(5) Adjustment to suspense account balance0.......................... 0 0 (50) 25
(6) Closing suspense account balance (line 3 plus ine 5).-...... 8,200 8,200 8,150 8,175

(g) Effective date-(1) In general. This
section is generally effective for taxable
years ending after October 21, 1965.

(2) Transitional rule. Section 2(b) of
the Act of November 2,1966 (Pub.L. 89-
722, 80 Stat. 1151) allows additions to
section 166(c) bad debt reserves in
earlier taxable years on account of
section 166(fI)(1(A) guaranteed debt
obligations to be deducted for those
earlier taxable years. Paragraphs (c), (d),
(e), and (f) of this section do not apply in
determining whether a deduction i$
allowed under section 2(b) of the Act..

See Rev. Rul. 68-313 (1968-1C.B. 75) for
rules relating to that deduction.

Par. 4. Paragraph(a)(1)(ii) of
§ 1.381(c)(4)-1 is amended by inserting a
new sentence between the second and
third sentences. The new sentence reads
as follows:

§ 1.381(c)(4)-1 Method of accounting.
(a) Carryover requirement-(I)

General rule. * * *
(ii) * * * The acquiring corporation

shall also take into its accounts the
dollar balance of that account of the

distributor or transferor corporation
which represents a suspense account
established by the distributor or
transferor corporation under section
166(f)(4) in taxable years ending on or
before the date of distribution or
transfer. * * *
Jerome Kurtz,
Commissioner of InternalRevenue.
[FR Doc. 80-20780 Filed 7-10-80; &45 am|
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR
Office of Surface Mining Reclamation
and Enforcement

30 CFR Ch. VII
Grant Period; Reclamation
of Eligible Land and
Water; Receipt of Petition for
Rulemaking and Request for Public
Comments
AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior,
Washington, D.C.
ACTION: Notice of receipt of petition for
rufaemaking and request for public
comments.

SUMMARY: OSM seeks public comment
on a petition for certain amendments to
regulations found in 30 CFR 886.13
relating to the funding period for grants
to States to support reclamation of
eligible land and water and other
activities under approved State
Reclamation Plans. The petition
proposes regulation changes that would
allow, in certain specified situations,
grant funding periods for projects to be
extended beyond the present 3 year
limit established in 30 CFR 886.13.
DATES: Comments must be received by
August 11, 1980, at the address below by
no later than 5 p.m.
ADDRESSES: Written comments must be
mailed to: Office of Surface Mining, U.S.
Department of the Interior, P.O. Box
7267, Benjamin Franklin Station,,
Washington, D.C. 20044; or be hand
delivered to: Office of Surface Mining,
Room 135, U.S. Department of the
Interior, South Building, 1951
Constitution Avenue, N.W., Washington,
D.C. 20245.
FOR FURTHER INFORMATION CONTACT:
James F. Fulton, Office of Surface
Mining, Abandoned Mine Lands,
Division of State and Indian Programs,
Washington, D.C. 20245, (202) 343-4530,
SUPPLEMENTARY INFORMATION: On
October 25, 1978, the Secretary of the
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Interior promulgated the final rules for
the Abandoned Mine Land Reclamation
Program under the Surface Mining
Control and Reclamation Act of 1977, 30
U.S.C 2101 et seq. (SMCRA). The rules
included procedures for grants to States
having A approved State Reclamation
Plan for the reclamation of eligible land
and water and for other activities
necessary to carry out the plan as
approved. A petition to amend 30 CFR
886.13 has been submitted to OSM by Ed
Herschler persona'ly and as Governor
on behalf of the State of Wyoming. A
copy of this petition is appended to this
notice as Appendix A. The petition
published herein seeks to amend
regulations related to the grant funding
period for grants to States having an
approved State Reclamation Plan under
Title IV of Pub. L. 95-87 as set forth in 30
CFR 886.13.

The basic position of the petitioner is
that rules and regulations currently in
effect result in unnecessary idling of
Abandoned Mine funds despite
Congress' intent for their expeditious
use, and despite the need by the States
and localities for assistance in
communities impacted by coal
development

The petitioner states that the existing
system forces States to wait until the
last three year grant period covering the
reclamation priorities before any coal
development impact assistance money
becomes available. The petitioner
continues that this system would be
objectionable for any State that has
limited, but long-term reclamation work
to accomplish, and communities
presently suffering from increased coal
develoment. The petitioner concludes
that the proposal establishes a method
to extend the grant funding period in a
manner consistent with the Surface
Mining Act. while preserving the
Office's ability to evaluate the
administration of State Reclamation
Plans. The petitioner proposes amending
§ 886.13 to address the concerns cited.

Petitions To Initiate Rulemaking

This notice is published pursuant to 30
CFR 700.12 seeking comments from the
public on the petition. Following receipt
and consideration of public comments,
OSM will issue the petitioner a written
decision either granting or denying the
petition. If the petition is granted. OSM
will inititate a rulemaking proceeding,
during which the Imblic will be afforded
another opportunity to comment

Public Comment Period

The comment period on the petition
will extend until August 11, 1980. All
written comments must be received at
the addresses given above by 5 p.m. on

August 11. 190. Comments received
after that hour will not be considered or
included in the administrative record on
this petition. The Office cannot insure
that written comments received or
delivered during the comment period to
any other locations than specified above
will be considered and included in the
administrative record on this petition.

Availability of Copies

In addition to its publication here as
Appendix A. copies of the petition and
copies of 30 CFR 888.13 are available for
inspection and may be obtained at the
following offices:
OSM Headquarters, Department of the

Interior, South Building, Room 135,
1951 Constitution Avenue. N.E.,
Washington, D.C. 20240; (202) 343-
4728

OSM Region I. First Floor, Thomas Hill
Building, 950 Kanawha Boulevard.
East. Charleston. West Virginia 25.301
(304) 432-8125

OSM Region 1.530 Gay Street. SW.,
Suite 500, Knoxville, Tennessee 37902;
(615] 637-800

OSM Region 11, Federal Building and
U.S. Courthouse, 46 East Ohio Street,
Indianapolis, Ind. 46204; (317) 269-

.2609
OSM Region IV, 818 Grand Avenue.

Scarritt Building, 5th Floor, Kansas
City. Mo. 64106; (913) 758-2193

OSM Region V, Post Office Building.
1823 Stout Street. Denver, Colo. 80202,
(303) 837-5511Q04
Dated: July 7,1980.

Walter N. Heine,
Director.

Petition
In the matter of Ed Herschler, personally

and on behalf of the State of Wyoming;
petition to initiate rulemaking.

Pursuant to the provisions of 201(g) of the
Surface Mining Control and Reclamation Act
of 1977 (hereinafter. the Act). 30 U.S.C. 2201
et seq. [Supp. 1978) and the requirements of
30 CFR 700.12 LEd Herscblw. personally and
on behalf of the State of Wyoming. petition
the Director of the Office of Surface Mining
Reclamation and Enforcement to initiate a
proceeding for the amendment of regulations
found at 30 CFR 886.13 related to the grant
funding period for grants to States having an
approved State Reclamation Plan under Title
IV of Pub. L 95-87. This petition summarizes
the object of the proposed rulemaking
proceeding and provides a reasonable basis
on facts and law for amendment of the
regulation.

Reasons Why This Petition Should Be
Granted

1. Throughout the development of the
Surface Mining Control and Reclamation Act
of 1977, Pub. L 95-87 (the Act], Congress was
acutely aware of. and consistently provided
for the utilization of impact assistance funds.
See for example. HR. Rep. 93-1072, 93rd

Cong. 2nd Sess. 11 (1974) (to accompany
H.RL 11500). S. Rep. 94-28.94th Cong. 1st
Sess. 38 (1975) (to accompany S. 7]. H.R. Rep.
94-45,94th Cong. 1st Sess. 13 (1975) (to
accompany HR. 25. H.R. Rep. 94-a96.94th
Cong. 2d Sess. 80 (1975) (to accompany HR.
9925), HR. Rep. 94-1445.94th Cang 2d Sess.
109 (1976) (to accompany HR. 13950).

2. The result of Congress attention to this
matter appears in the Act as Section
402(SH21. 30 U.S.C. Sec. 12 ]2g :

Where the Governor of a State or the head
of a governing body of a tribe certifies that (i}
objectives of the fund set forth in sections 403
and 400 have been achieved. (ii] there is a
need for construction of specific public
facilities in communities impacted by coal
development. Iiii] impact funds which may be
available under provisions of the Federal
Mineral Leasing Act of 1920. as amended, or
the Act of October 2. 1975. Pub. L 9C-55 (9o
StaL 2082). are inadequate for such
construction. and (iv) the Secretary conurn
In such certification, then the Secretary may
contiune to allocate all or part of the 50 per
centum share to that State or tribe for such
constructiom Proaideci howeveir That if
funds under this subparagraph (2] have not
been expended within three years after their
allocation, they shall be available for
expenditure in any eligible area as
determined by the Secretary.

3. The State directed an inquiry to the
Secretary of Interior concerning the use of
Abandoned Mine Land (AML) funds for
community impact assistance. The purpose of
the inquiry was to determine the earliest
possible time, consistent with the Act. that
the State may use ANIL funds to construct
public facilities in communities impacted by
coal development.

4. The timing issue for the use of AML
funds for impact assistance is significant for
Wyoming. The State has only a limited
number of eligible lands and water to
address under section 403 of the Act. L
addition, the State has relatively few voids.
tunnels, shafts entryways. or adverse surface
impacts resulting from min operations
which qualify for reclamation under section
400 of the Act. However. Wyoming's
communities are presently suffering from
Increased coal development. Total State
production in 1974. the year before I took
office. was about 20 million tons. By 1978.
Wyoming production had tripled to about 60
million tons. By 196. our most conservative
State projections indicate production of 140
million tons. despite a national softness in
the coal market. While this is only about half
of what Project Independence originally
expected of us. it will be more than enough to
cause significant community impact.

S. The critical issue for the resolution of the
timing proble lies in the interpretation of
when the "objectives of the fund sRt forth in
sections 403 and 409 have been achieved."
Section 40(gr]gJt (emphasis added]. Does this
statutory precondition for the expenditure of
funds on impact assistance require the actual
completion of all reclamation projects under
sections 403 and 409, or may the objectives of
those sections be deemed complete at any
earlier point in time (and if so, when)?

6. Based upon discussions with and
information obtained from the Department of
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Interior and its Solicitors, it is the State's best
estimation that the reclamation objectives
are achiejed, not at the completion of all
reclamation projects, but rather when the
AML funds are obligated under a Federal-'
State grant agreement for expenditure by the
State on projects which address all the
section 403 and 409 rechimation objectives.
This conclusion rests on the following
reasoning.

7. The specific wording of section 402(g)(2)
of the Act is couched in terms of the
achievement of objectives. Although it is not
clear what point in time would constitute
accomplishrment of the fund's objectives, it is
important to note that Congress did not refer
specifically to the completion of all
reclamation projects. Because a more
indefinite term was used, it is arguable that
the Secretary has some flexibility to
determine when the objectives of the fund
have been accomplished.

. The legislative history provides no clear
guidance to the resolutioxr of the timing issue.
An inflexible reading of the Senate floor
debate and the Conference Committee report
suggests that Congress intended for all
reclamation projects to be completed prior to
allocation of impact assistance funds. This
suggestion is conveyed through'such
sentences as: (emphasis added.)

"[States] must first take care of abandoned,
unreclaimed mines * * *" Domenici, 123
Cong. Rec. 8114 (1977).

* * * [TJhe State can decide to use it
[AML funds] for purposes of social impact
* * * after the orphaned abandoned mining
lands are reclaimed * ." Melcher, id. at
8116.

"[A] fler we have reclaimed our orphaned
lands * * * we want to spend money left
over for something else rather tfan have it
revert to the common fund," Metcalf, id. at
8115..

"Once all the eligible lands in a State * *
have been reclaimed, all voids filled and all
tunnels sealed, the Secretary has
discretionary authority to allow use of all or
part of this 50 percent foir construction of
public facilities in communities impacted by
coal development." H. Conf. Rapt. No. 95-493,
95th Cong. 1st Sess. 99 (1977).

9. It is doubtful, however, that Congress
intended for all reclamation projects to be
completed before impact assistance maybe
addressed. Such a requirement would
contradict other statutory provisions directed
to expeditious utilization of the AML funds.

10. Section 402(g)(2) of the Act provides
that "the Secretary may continue to allocate
all or part of the 50 per centum share * * *
'for [public facility] construction."

This provision alone suggests an intent to
provide for continuity in the use of the AML
funds, with no delay between commitment of
funds for the reclamation projects and
completion of the actual work.

11. Section 402(g)(2) of the Act provides
that "if [AML] funds * * * have not been
expended within three years after their
allocation,'they shall be available for'
expenditure in any eligible area as
determined by the Secretary." This provision
clearly requires expeditious utilization of
AML funds after the funds have been
allocated (which occurs at the end of the

fiscal year in which they have been
collected). 30 CFR 872.11(b)(2). This
expeditious utilization could not be
accomplished if the State were required to
wait for the actual completion of all
reclamation work before it could spend the
allocated AML funds on impact assistance.

12. A more serious problem arises,
however, with the fact that, as the
reclamation work comes down to the last
remaining section 403 and 409 projects, more
money is likely to be allocated to a State than
spent completing these last projects. This
gives rise to the possibility that funds, not yet
available for expenditure on impact
assistance would revert back to the Federal
government. Such an interpretation of w.hen
objectives are "achieved" flies in the face of
the expressed intent to make the money.
available to the State rather than have it
revert to the common fund. Metcalf, 123
Cong. Rec. 8115 (1977). ,

12. Based on the above, the State concludes
that.the reclamation objectives are achieved,
not at the completion of the reclamation
projects, but rather when sufficient funds are.
obligated under the annual grant procedures
in Section 405 to accomplish all remaining
reclamation projects as expeditiously as
practicable.

13. The grant procedures, as implemented
by. 30 CFR Subchapter R (Parts 870-688),
unduly delay the obligation of Federal funds
to accomplish all remaining reclamation
projects.

14. The'grant procedures requires a grant
'application from the State listing the
individual projects to bd funded. 30 CFR
886.15[b)(1). However, the only costs which
can be funded are those covering the benefit
attributable to the grant funding period. 30
CFR 886.21(d). The grant funding period
covers three years. 30 CFR 886.13. Therefore,
only three years funding for projects may be
approved in any one annual grant agreement.
43 FR 49939, comment 2 (Oct. 25,1978). As
written, funding may not be approved in the
agreement for the life of the proposed project.

15. The above discussed grant procedures
aid funding period affect the availability of
impact assistance money. The three-year
amount included in the grant agreement
constituqtes the full amount of AML funds
obligated by the Federal government for
expenditure by the State. 30 CFR 886.16(d).
Therefore, the State wilI have to wait until
the last three-year segment in order that
sufficient funds will be obligated to
accomplish the remaining reclamation
projects. This delay in funding is
substantially similar to the delay which
would result if section 402(g)(2) is construed
to require the actual completion of the last
reclamation project. The argument against
such an interpretation appears above, and is
equally appficable here. The delay would
result in unnecessary iding of AML funds
despite Congress' intent for their expeditious
use and despite the need by the states and
localities for impact assistance.

The Proposed Amendment
16. The State proposes the following

amendment to 30 CFR 886.13:
30 CFR 886.13 Grantperiod.
(a). The grant funding period shall not

exceed 3 years. However, the grant period for

administrative costs of the authorized agency
shall be for 1 year.

(b) Notwithstanding the above, the grant
funding period may extend beyond three
years in order to obligate Federal funds
where a state submits and the Regional
Director approves a grant application
covering the total costs of all projects,
including multiphased projects, which are
necessary to achieve, all the 403 and 409
objectives and-
'(3 This cost does not exceed 50 percent of

the reclamation fees collected from within the
state at the time of the grant application;

(il The state will have contractual
commitments to complete, as expeditiously
as practicable, all projects to be funded; and

(i) The certification of section 402(g)(2) of
the Act has been made for the expendituro'of
money to construct public facilities In
communities impacted by coal development.

17. This amendment will prevent the delay
in impact assistance funding for States that
otherwise meet the preconditions of section
402(g)(2) and need the AML funds to relieve
community impact caused by increased coal
development.

18. Furthermore, the amendment will not
disrupt OMS's three-year oversight ability
presently accomplished by the existing grant
funding period. Pursuant to proposed 30 CFR
886.13(b](i), only those states that have very
limited section 403 and 400 reclamation
objectives can utilize the extended grant
period provision, In essence, the provision
would only apply to a State which could
submit a grant application and demonstrate
that the total costs of all proposed 403 and
409 reclamation projects Is less than Its share
of the AML fund that has been collected from
within the State-at the time of the grant
application. See 30 CFR 872.11(b)(2),

19. Finally, the amendment is consistent
with the Act and promotes, in the fullest
manner, Congress' apparent policy and
objectives of section 402(g)(2).

Dated this 14th day of April, 1980.
Respectfully submitted,

Ed Herschler.
Ed Herschler on behalf of the State of
Wyoming.
IFR Dec 80-20673 Filed 7-10-M; G:45 am
BILLING CODE 4310-05-M

30 CFR Ch. Vii

Permanent Regulatory Program-
Availability and Request for Comment
on Proposed Lists of Provisions In
State Programs Based on Suspended
and Remanded Federal Rules

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior,
ACTION: Announcement of availability
and request for public comment,

SUMMARY: On or before March 3, 1980,
the'States listed below submitted to the

-Department of the Interior their
proposed permanent regulatory
programs under the Surface Mining
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Control and Reclamation Act of 1977
(SMCRA). The submission is intended to
implement requirements found in 30 CFR
Chapter VII, which contains the
permanent program rules issued by the
Secretary of the Interior.

In the course of a lawsuit challenging
the Secretary's rules, certain provisions
were suspended or remanded pending
further rulemaking. On May 16,1980, the
court hearing the case ordered that the
Secretary must disapprove in programs
being considered all State provisions
incorporating suspenrded or remanded
Federal rules. On June 16,1980, the
Secretary filed a motion requesting the
court to stay this decision. This notice
invites public comment on the
Secretary's tentative determination
identifying provisions in the following
State programs which incorporate
suspended or remanded Federal rules:
Alabama, Colorado, Illinois, Indiana,
Iowa, Kansas, Kentucky, Maryland,
New Mexico, North Dakota, Ohio,
Oklahoma, Pennsylvania, Tennessee,
Utah, Virginia, and West Virginia. The
determinations are available at the
addresses listed in the Supplementary
Information for each State.
DATES: The hearing dates and comment
closing dates for each State are set forth
in Supplementary Information below.
ADDRESSES: The hearing locations, and
all other applicable addresses are set
forth in Supplementary Information
below.
FOR GENERAL INFORMATION CONTACT.
Carl C. Close, Assistant Director, State
and Federal Programs, Office of Surface
Mining, Interior South Building, 1951
Constitution Avenue, Washington, D.C.
20240; telephone: (202] 343-5351.
SUPPLEMENTARY INFORMATION:
Challenges to the Secretary's permanent
program regulations were brought by
representatives of industry, two States
and several environmental groups in the
U.S. District Court for the District of
Col umbia. These suits were
consolidated and heard in a single
lawsuit entitled In Re: Permanent
Surface Mining Regulation Litigation
(Civil Action No. 79-1144].

In response to the arguments raised in
the challenges, the Secretary voluntarily
suspended several permanent program
regulations. These suspensions were
announced in the Federal Register on
November 27,1979 (44 FR 67942).
December 31, 1979 (44 FR 77,447-77,454)
and January 30,1980 (45 FR 6913). In two
opinions the court remanded certain
other regulations which had been
challenged in the lawsuit. These
opinions were issued on February 26,
1980, and May 16, 1980. A list of all the
suspended and remanded regulations is

set forth in the notice concerning the
Louisiana permanent regulatory
program published by OSM in the
Federal Register on July 7,1980 (45 FR
45604].

In its May 16,1980. opinion, the court
ordered the Secretary to affrmatively
disapprove any regulation in a State
program which incorporates a
suspended or remanded regulation.
Although the Secretary intends to
appeal that portion of the court's
opinion, he intends to comply with it
pending its modification on appeal or as
a result of his Application for Stay filed
June 16,1980.

OSM has completed an Initial review
of State program submissions and has
identified the provisions proposed for
disapproval and the proposed extent of
disapproval. Several states which
submitted State programs are not
discussed in this notice. Separate
notices on the subject of suspended and
reinanded regulations are being
published for those States. List of
provisions for the remaining States are
available at the addresses listed below
and will be available at the public
hearing site(s) relative to the
substantative adequacy of the proposed
regulatory program under SMCRA for
each State program.

Each list identifies provisions the
Secretary would disapprove from each
State program if he approves the
remainder of the programs and sets
forth the extent to which each of the
provisions would be disapproved. The
public is invited to comment on the
completeness of the lists and the
appropriateness of the proposed extent
of disapproval for each provision.

Copies of the respective State
program submissions, the opinions of
the Court in the lawsuit entitled In Re.
Permanent Surface Mining Regulation
Litigation (Civil Action No. 79-1144). the
list of suspended and remanded Federal
regulations resulting from the lawsuit,
and the list of provisions for each State
program which OSM has identified for
disapproval and the proposed extent of
disapproval as a result of the lawsuit
are available at the addresses listed
below as well as public hearing sites
and dates:
Alabama
DATES: A public hearing to review the
substance of the Alabama program
submission will be held at 7:30 p.m. on
July 24, 1980, at the address listed
below. Comments from the public must
be received on or before July 28,1980. to
be considered in the Secretary's initial
decision on the Alabama proposed State
program.

ADDRESSES: The public hearings will be
held at the Holiday Inn, 1400 U.S. Hwy.
78 Bypass. Jasper, Alabama. Written
comments should be sent to: Mr. David
Short, Regional Director, Office of
Surface Mining. 530 Gay St., SW, Suite
500, Knoxville, Tennesiee 37902 or may
be hand delivered to the Regional
Office. Previously identified information
Is available at the following locations:
Administrative Record Room, Office of

Surface Mining. Region H. 530 Gay
Street, SW, Suite 500. Knoxville,
Tennessee.

Alabama Surface Mining Reclamation
Commission, Central Bank Building.
2nd Floor, 811 Second Avenue, Jasper,
Alabama.

Alabama Surface Mining Reclamation
Commission, 100 Third Street, Fort
Payne, Alabama.

FOR FURTHER INFORMATION CONTACT:
Mr. John T. Davis, Assistant Regional
Director, State and Federal Programs,
Office of Surface Mining, 530 Gay Street,
SW, Suite 500, Knoxville, Tennessee
37902; telephone: (615) 637-8060.

Colorado
DATES: A public hearing to review the
substance of the Colorado program
submission will be held at 10:00 a.m.,
July 25,1980. at the address listed
below. Comments from members of the
public must be received on or before
9:00 a.m., July 28,1980. to be considered
in the Secretary's initial decision on the
Colorado proposed State program.
ADDRESSES: The public hearing will be
held at the Denver Public Library, 1357
Broadway. in Denver. Colorado.

Written comments should be sent to
Mr. Donald A. Crane, Regional Director,
Office of Surface Mining. Department of
the Interior, Brooks Towers, Room 5010,
1020 15th Street, Denver, Colorado
80202, or may be hand delivered to the
Regional Office. Previously identified
information is available at the following
locations:
Office of Surface Mining. Reclamation

and Enforcement, Department of the
Interior, Region V, Brooks Towers,
Room 5010,1020 15th Street, Denver,
Colorado 80202.

Department of Natural Resources, 1313
Sherman Street, Denver, Colorado
80203.

FOR FURTHER INFORMATION CONTACT.
Ms. Sylia Sullivan. Public Information
Officer, Office of Surface Mining-
Region V. 1020-15th Street, Denver,
Colorado 80202; telephone: (303] 837-
4731.

Illinois
DATES: A public hearing to review the
substance of the Illinois program
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submission will be held at 1:00 p.m. on
July 24,1980, and on July 25,1980, at the
addresses listed below. Comments from
the public must be receivedon-or before
4:30 p.m., July 30, 1980, to b6 considered
in the Secretary of the Interior's decision
on the proposed Illinois regulatory
program.
ADDRESSES: The public hearing will be
held at the followinglocations:
On July 24,1980, at the Department of

Transportation, 2300 South Dirksen
Parkway, Springfield, Illinois 62703.,

On July 25,1980, at the Holiday Inn, 1-57
at Illinois 13, Marion, Illinois 62959.
Written comments shouldbe sent to:

Edgar A. Imhoff,Regional Director,
Office of Sukface Mining, Region III,
Room 510, Federal Building and U.S.
Courthouse, -46 East .Ohi6 Street,
Indianapolis, Indiana 46204 or may be
hand ,delivered to the Regional Office.
Previously identified information is
available at the following locations:
Office of Surface Mining, Region 11,

Fifth Floor, Room 510, Federal
Building and U.S. Courthouse, 46 East,
Ohio Street, Indianapolis, Indiana
46204.

Department of Mines and Minerals,
Division of Land Reclamation, 227
South 7th'Street, Suite 204,
Springfield, Illinois 62706.

Department of Mines andMinerals,
Division of Land-Reclamation,
Southern District Fieli Office, Route'5,
Box 140A, Marion, Illinois 62959.

FOR FURTHER INFORMATION CONTACT:
Mr. J. M. Furman, Assistant Regional
Director, Office of-Surface Mining, Fifth
Floor, Room-527, Federal Building and
U.S. Courthouse, 46!East Ohio Street,
Indianapolis, Indiana-46204; telephone
(317) 269-2629.

Indiana

DATES: Public hearings to review the
substance of the Indiana program
submission will be held at 1:00 p.m.
These hearings will be held in
Indianapolis, Indiana, on July 23,1980,
and Evansville, Indiana, ;on July24, 1980,
at the-addresses listedbelow.
Comments from he public must be
received on or before 4:30 p.m., July 28,
1980, to be-considered in the Secretary
of the Interior's decision on the -.
proposed Indiana regulatory program.
ADDRESSES: The public hearings will be
held at:
Holiday Inn Downtown, 500 West

WashingtonStreet, Indianapolis,
Indiana 46204.

Ramada Inn, 4101 Highway 41 North
Evansville, Indiana 47711.
Written comments should be sent to:

Edgar A. Imhoff, Regional Director, -

Office of Surface Mining, Federal
Building and U.S. Courthouse, 46 East
Ohio Street, Indianapolis, Indiana 46204
or may be hand delivered tb the
Regional Office. Previously identified
information is available at the following
locations:
Office of SurfaceMining, Region f1,

Fifth Floor, Room 510, Federal
Building and U.S. Courthouse, 46 East
Ohio Street, Indianapolis, Indiana
46204.

Indiana Division of Reclamation,
Department of-Natural Resources, 309
West Washington Street, Suite 201,
Indianapolis, Indiana 46204.

Office of Surface Mining, District Office,
U.S. Postal Service Building, 101 N.W.
7th Street, Evansville, Indiana 47708.

Office of Surface Mining, Field Office,
R.R. 31, Box 508, Terre Haute, Indiana
47803.

Indiana Division of Reclamation,
Reclamation Field Office, 101 West
Main, Jasonville, Indiana -47438.

FOR FURTHER INFORMATION CONTACT.
Mr. 1. M. Furman, Assistant Regional
Director, Office of Surface Mining, Fifth
Floor, Room 527,40 East Ohio Street,
Indianapolis, Indiana 46204; telephone:
(317] 269-2629. -

Iowa

DATES: A publichearing to review the
substance of the Iowa program
submission will be held from 4:00 p.m. to
7:00 p.m. on July 17,1980, at the address
listed below. Commehts from the public
must be received on or before 4:30 p.m.,
July 24,1980, to be considered in the
Secretary of the Interior's decision on
the proposed Iowa regulatory program.
ADDRESSES: The publichearing will be
held at the Holiday Inn, 1-235 and Sixth
Avenue, DesMoines, Iowa. Written
comments should be sent to: Raymond*
L. Lowrie, RegrionalDirector, Office of
SurfaceWining, ScarrittBuilding, 818
GrandAvenue,XKansas City. Missouri
64106.ormaybe'hand delivered to the
Regional Office. Previouslyidentified
information is available at the following
locations:
Office of Surface Mining, Reclamation

and Enforcement, Region IV, 5th
Floor, Scarritt Building, 818 Grand
Avenue, Kansas City, Missouri 64106.

Iowa Department of Soil Conservation,
Mines & Minerals Division, Wallace
State Office.Building, Des Moines,
Iowa 50319.

FOR -FURTHER INFORMATION 'CONTACT:
Richard-Rielke, AssistantRegional
Director, Office of Surface Mining,
Reclamation and Enforcement, Scarritt
Bldg., 818.Grand Avenue, Kansas City,
Missouri 64106, Telephone: (816] 374-
3920.

Kansas

DATES: A public hearing to review the
substance of the program submission
will be held from 4:00 p.m. to 7:00 p.m.
on July 14,1980, at the address listed
below. Comments from the public must
be received on or before 4:30 p.m., July
21, 1980, to be considered in the
Secretary of the Interior's decision on
the proposed regulatory program,
ADDRESSES: The public hearing will be
held at the Pittsburg Holiday Inn,
Highway 69, Pittsburg, Kansas.

Written comments should be sent to:
Raymond L. Lowrie, Regional Director,
Office of Surface Mining, 818 Grand
Avenue, Scarritt Building, Kansas City,
Missouri 64106 or may be hand
delivered to the Regional Office.
Previously identified information is
-available at the following locations:
Office ,of Surface Mining, Reclamation

and Enforcement, Region IV, 5th Floor
Scarritt Building, 818 Grand Avenue,
Kansas City, Missouri 64106.

Mined-Land Office, 107 West 11th
Street, Pittsburg, Kansas.

Kansas Corporation Commission, Legal
Office, 4th Floor, State Office
Building, 915 Harrison, Topeka,
Kansas.

FOR FURTHER INFORMATION CONTACT:
Richard Rieke, Assistant Regional
Director, Office of Surface Mining,
Reclamation and Enforcement, 818
Grand Avenue, Scarritt Bldg. Kansas
City, Missouri 64106, Telephone: (816)
374-3920.

Kentucky

DATES: Public hearings to review the
substance of the Kentucky program
submission will be held at 7:30 p.m. on
July 22 and 23, 1980, at the addresses
listed below. Comments from the public
must be received on orbefore 4:30 p.m.,
July 28, 1980, to be considered in the
Secretary of the Interior's decision on
the proposed Kentucky regulatory
program.
ADDRESSES: The public hearings will be
held at the Ramada Inn, Ramada Drive,
Madisonville, Kentucky, on July 22 and
at the Hazard Community College
Auditorium, Highway 15, Hazard,

-Kentucky on July 23. Written comments
should besent to: David C. Short,
Regional Director, Office of Surface
Mining, 5300 Gay Street SW, Suite 500,
Knoxville, TN 37902 or may behand
delivered to the Regional Office.
Previously identified information is
available at the following locations:
Administrative Record Room, Office of

Surface Mining-Region II, 530 Gay
St., SW, Suite 500, Knoxville,
Tennessee.

I I IIr I .. .. . I I
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Bureau of Surface Mining, Reclamation
and Enforcement, Capital Plaza
Tower, 6th Floor, Frankfort, Kentucky.

Bureau of Surface Mining, Reclamation
and Enforcement, Old TB Facility,
Laffoon Street, Madisonville,
Kentucky.

Bureau of Surface Mining, Reclamation
and Enforcement, 1632 East
Cumberland Avenue, Middlesboro,
Kentucky.

Bureau of Surface Mining, Reclamation
and Enforcement, 213 Lovern Street,
Hazard, Kentucky.

Bureau of Surface Mining, Reclamation
and Enforcement, 431 South Lake
Drive, Prestonburg, Kentucky.

Bureau of Surface Mining, Reclamation
and Enforcement, 165 South Mayo
Trail, Pikeville, Kentucky.

Bureau of Surface Mining, Reclamation
and Enforcement (Near Intersection of
East 80, Daniel Boone Parkway and
Hwy. 25), London, Kentucky.

Bureau of Surface Mining, Reclamation
and Enforcement, 620 West Main
Street, Grayson, Kentucky.

FOR FURTHER INFORMATION CONTACT.
Mr. John T. Davis, Assistant Regional
Director, State and Federal Programs,
Office of Surface Mining, 530 Gay Street,
SW, Suite 500, Knoxville, Tennessee
37902; telephone: (615) 637-8060.

Maryland
DATES: A public hearing to review the
substance of the Maryland program
submission will be held from 1:00 to 9:00
pm on July 17,1980, at the address listed
below. The hearing will recess from 4:00
to 7:00 p.m. Comments from members of
the public must be received on or before
July 23, 1980, to be considered in the
Secretary's initial decision on the
proposed State program.
ADDRESSES: The public hearing will be
held at Beall High School Auditorium,
Rt. 40, E. Main Street, Frostburg,
Maryland. Written comments should be
sent to: Office of Surface Mining, Region
I, Attention: Maryland Administrative
Record, 950 Kanawha Boulevard, East,
Charleston, WV 25301, or may be hand
delivered to the Regional Office.
Previously identified information is
available at the following addresses:
Office of Surface Mining, Region I, 950

Kanawha Boulevard, Charleston, WV
25301.

Office of Surface Mining, U.S.
Department of the Interior,
Morgantown Field Office, Federal
Building Room 229, Morgantown, WV
26505, (304) 291-5821.

Department of Natural Resources,
Tawes State Office Building,
Annapolis, MD 21401, (301) 269-2261.

Bureau of Mines, P.O. Drawer C.
Westernport, Maryland 21562, (301)
359-3057.

FOR FURTHER INFORMATION CONTACT:.
Mr. David Halsey, Assistant Regional
Director, Office of Surface Mining,
Reclamation and Enforcement, 950
Kanax.ha Boulevard, EastpCharleston,
West Virginia 25301, telephone (304)
344-2331.

New Mexico
DATES: A public hearing to review the
substance of the New Mexico program
submission will be held at 1-00 p.m. and
7:30 p.m. on July 23,1980, at the address
listed below. Comments from members
of the public must be received on or
before the close of business on July 2
1980, to be considered in the Secretary's
initial decision on the New Mexico
proposed State program.
ADDRESSES: The public hearing will be
held in New Mexico at the Energy and
Minerals Department, Bureau of Mine
Inspection, 2340 Menaul, N.W.,
Albuquerque, New Mexico. Written
comments should be sent to Mr. Donald
A. Crane, Regional Director, Office of
Surface Mining, Department of the
Interior, Brooks Towers, 1020 15th
Street, Denver, Colorado 80202, or may
be hand delivered to the Regional
Director. Previously identified
information is available at the following
locations:
Office of Surface Mining, Reclamation

and Enforcement, Department of the
Interior, Region V, Brooks Towers,
1020 15th Street, Denver, Colorado
80202, telephone: (303) 837-4731.

Energy and Minerals Department,
Division of Mining and Minerals, First
Northern Plaza, East, Room 200, Santa
Fe, New Mexico 87501.

FOR FURTHER INFORMATION CONTACT:.
Sylvia Sullivan, Public Information
Officer, Office of Surface Mining, Region
V, 1020 15th Street, Denver, Colorado
80202, telephone: (303) 837-4731.

North Dakota
DATES: A public hearing to review the
substance of the North Dakota program
submission will be held at 4:00 p.m. and
7:30 p.m. on July 22,1980, at the address
listed below. Comments from members
of the public must be received on or
before July 25,1980, at 4:30 p.m. to be
considered in the Secretary's initial
decision on the North Dakota proposed
State program.
ADDRESSES: The public hearing will be
held at the large auditorium, State
Highway Building, Capitol Grounds,
Bismark, North Dakota. Written
comments should be sent to Mr. Donald
A. Crane, Regional Director, Office of

Surface Mining, Department of the
Interior, Brooks Towers, Room 5010,
1020-15th Street, Denver, Colorado
80202, or may be hand delivered to the
Regional Office. Previously identified
information is available at the following
locations:
Office of Surface Mining, Reclamation

and Enforcement, Department of
Interior, Region V, Brooks Towers,
Room 5010,1020 15th Street, Denver,
Colorado 80202.

Reclamation Division, Public Service
Commission, Bismark, North Dakota,
58505.

FOR FURTHER INFORMATION CONTACT:.
Ms. Sylvia Sullivan, Public Information
Officer, Office of Surface Mining-
Region V, 1020-15th Street, Denver,
Colorado, 80202; telephone (303) 837-
4731.
Ohio
DATES: Public hearings to review the
substance of the Ohio program
submission will be held at 1:00 p.m.
These hearings will be held in St.
Clairsville, Ohio, on July 21,1980, and
Columbus. Ohio, on July 22,1980, at the
addresses listed below. Comments from
the public must be received on or before
4:30 p.m., July 26,1980, to be considered
In the Secretary of the Interior's decision
on the proposed Ohio regulatory
program.
ADDRESSES: The public hearings will be
held at:
St. Clairsville City School, 108 Woodrow

Avenue, St. Clairsville, Ohio 43950.
Holiday Inn, 1212 East Dublin-Granville

Road, Columbus, Ohio 43229.
Written comments should be sent to:

Edgar A. Imhoff, Regional Director,
Office of Surface Mining, Federal
Building and U.S. Courthouse, 46 East
Ohio Street, Indianapolis, Indiana 46204
or may be hand delivered to the
Regional Office. Previously identified
information is available at the following
locations:
Office of Surface Mining, Region Ill,

Fifth Floor, Room 510, Federal
Building and U.S. Courthouse, 46 East
Ohio Street, Indianapolis, Indiana
46204.

Ohio Division of Reclamation,
Department of Natural Resources,
Fountain Square, Building B,
Columbus, Ohio 43224.

Office of Surface Mining. District Office,
1100 Brandywine Boulevard, Building
D. Zanesville, Ohio 43701.

Office of Surface Mining, Field Office,
150 West Main Street, St. Clairsville,
Ohio 43950.

Ohio Division of Reclamation, District 19,
1894 East High Street, New
Philadelphia, Ohio 44663.
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Ohio Division of Reclamation, District

IV, Technical Building, 840 Airport
Road, Route 4, Zanesville, Ohio 43701.

Ohio Division of Reclamation, District
V, Road #1, National Road, St.
Clairsville, Ohio 43950.

Ohio Division of Reclamation, District
VI, 360 East State Street, Athens, Ohio
45701.

Ohio Division of Reclamation, District
VI, 36 Portsmouth "Street, Jackson.
Ohio 45640.

FOR FURTHER INFORMATION CONTACT:.
Mr. J. M. Furman, Assistant Regional
Director, Office of Surface Miuning, Fifth
Floor, Room 527, Federal Building and
U.S. Courthouse, 46 East Ohio Street,
Indianapolis, Indiana 46204; telephone:
(317) 269-2629.

Oklahoma

DATES: A public hearing to review the
substance of the Oklahoma program
submission will be held from 4:00 p.m. to
7:00 p.m. on July 15, 1980, at the address
listed below. Comments from the public
must be received 'on or before 4:30 p.m.,
July 22, 1980, to be considered in the
Secretary of the Interior's decision on
the proposed Oklahoma regulatory
program.
ADDRESSES: The public hearing will be
held at the Holiday Inn, 800 S. 32nd,
Muskogee, Oklahoma 74401. Written
comments should be sent to Raymond L.
Lowrie, Regional Director, Office of
Surface Mining, Scarritt Building, 818
Grand Avenue, Kansas City, Missouri
64106, or may be hand delivered to the
Regional Office. Previously identified
information is available at the following
locations:
Office of Surface Mining, Reclamation

and Enforcement, Region IV-5th
Floor, Scarritt Building, 818 Grand
Avenue, Kansas City, Missouri 64106.

Oklahoma Department of Mines, 4040 N.
Lincoln, Suite '107, Oklahoma City,
Oklahoma 73105.

FOR FURTHER INFORMATION CONTACT.
Richard Rieke, Assistant Regional
Director, Office of Surface Mining,
Reclamation and Enforcement, Scarritt
Building, 818 Grand Avenue, Kansas
City, Missouri 64106; telephone: (816)
374-3920.

Pennsylvania

DATES: Public hearings to discus§'the
substance of the Pennsylvania
submission will be held on July 14 and
15, 1980, atthe Sheraton Inn Ballroom,
1545 Wayne Avenue, Indiana,
Pennsylvania, and at the Forum, corner
of Commonwealth Avenue and Wilnut
Street, Harrisburg, Pennsylvania,
respectively. Both hearings will begin at
1:00 p.m. and last until 9:00p.m., or until

all discussion has been completed, with
an intermission from 4:00 p.m. to 7:00
p.m. comments from members of the
public must be received on or before
July 21, 1980, to be considered in the
Secretary's initial decision on the
Pennsylvania proposed State program.
Written comments should be sent to:
Office *f Surface Mining, Region I,
Attention: Pennsylvania Administrative
Record, 950 Kanawha Boulevard, E,
Charleston, West Virginia 25301 or may
be hand delivered to the Regional office.
Previously identifiedinformation is
available at the following locations:
Office of Surface Mining, Region I

Office, 950 Kanawha Blvd Blvd., East,
Charleston, W VA. 25301; telephone:
(304) 342-8125.

Office of Surface Mining, Johnstown
District Office, PennTraffic Bldg., 3rd
Floor, 319 Washington 'Street,
Johnstown, PA 15901; telephone: (814)
533-4223.

Office of Surface Mihing, DuBois Field
Office, 107 N. Brady Street, P.O. Box
647,-DuBois, PA 15801; telephone: (814)
371-1240

Office of Surface Mining, Wilkes Barre
District Office, 20 N. Pennsylvania
Avenue, Room 3107, Wilkes Barre, PA
18701; telephone: .(717),823-0563.

Office ofLSurface Mining, Clarion Field
Office, Clarion State College, Clarion,
PA 16214; telephone: (814) 226-4230.

Office of Surface Mining, Indiana Field
Office, North 8th & Waters Streets,
P.O. Box 185, Indiana, PA 15701;
telephone: (412) 463-0216.

Office of Surface Mining, Somerset Field
Office, 651 S. Central Avenue,
Morocco Building, Somerset, PA
15501; telephone: [814) 443-4844.

Office of Surface Mining, Clearfield
Field Office, Multi-Service Center, 950
Leonard Street,'Clearfield, PA 16830;
telephone [814) 765-1503.

Department of Environmental
Resources, Williamsport Regional
Office, 736 West Fourth Street,
Williamsport, PA 17701; telephone
(717) 326-2681.

Office of Surface Mining, Washington
Field Office, 75 East Maiden Street,
Washington, PA 15301; telephone
(412) 228-4710.

Department of Environmental
Resources, 10th Floor, Fulton Bank
Bldg., Third & Locust Streets,
Harrisburg, PA. 17120; telephone (717)
787-4686.

Department of Environmental
Resources, Pittsburgh Regional Office,
The Kosman Building, Pittsburgh, PA
15222; telephone (412) 565-5023.

Department of Environmental
Resources, Meadville Regional Office,
1012 Water Street, Meadville, PA
16335; telephone (814) 724--8557.

Department of Environmental
Resources, Wernersville Regional
Office, State Hospital Bldg. 10,
Wernersville, PA 19565; telephone
(215) 670-0301. •

Department of Environmental
Resources, Hawk Run District Office,
Hawk Run Water Treatment Plant,
Hawk Run, PA 16840; telephone (814)
342-5399.

Department of Environmental
Resources, Wilkes Barre/Kingston
Regional Office, 90 East Union
Street-2nd Floor, Wilkes Barre, PA
18701; telephone (717) 826-2511.

Department of Environmental
Resodrces, Harrisburg Regional
Office, 407 South Cameron Street,
Harrisburg, PA 17101; telephone (717)
783-2818.

Department of Environmental
Resources, Norristown Regional
Office, 1875 New Hope Street,
Norristown, PA 19401; telephone (215)
631-2402.

Department of Environmental
Resources, Ebensburg District Office,
The Prave Building, 122 S. Center
Street, Ebensburg, PA 15931;
telephone (814) 472-6344.

Department of Environmental
Resources, Knox District Office,
White Memorial Bldg., Knox, PA
16232; telephone (814) 707-1191.

Department of Environmental
Resources, Pottsville District Office,
Motor Contracts Building, 108 S.
Claude A. Lord Blvd., Pottsville, PA
17901; telephone (717) 622-8181.

Department of Environmental
Resources, Greensburg District Office,
Armburst Professional Bldg., R.D. No.
2,. Greensburg, PA 15601; telephone
(412)'925-8115.

FOR FURTHER INFORMATION CONTACT:
Mr. David H. Halsey, Assistant Regional
Director, Division of State and Federal
Programs, Office of Surface Mining,
Reclamation and Enforcement, 950
Kanawha Boulevard, East, Charleston,
West Virginia 25301; telephone: (304)
344-2331.

Tennessee

DATES: A public hearing to review the
substance of the Tennessee program
submission will be held at 7:30 p.m. on
July 21,1980, at the address listed
below. Comments from members of the
public must be received on or before
July 24, 1980, to be considered in the
Secretary's initial decision on the
Tennessee proposed State program.
ADDRESSES: The public hearing will be
held at the Holiday Inn West, 1315 Kirby
Road, Knoxville, Tennessee. Written
comments should be sent to David C.,
Short, Regional Director, Office of
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Surface Mining, 530 Gay Street, S.W.,
Suite 500, Knoxville, Tennessee 37902 or
may be hand delivered to the Regional
office. Previously identified information
is available at the following locations:
Administrative Record Room, Office of

Surface Mining, Region II, 530 Gay
Street, S.W., Suite 500, Knoxville,
Tennessee 37902.

Tennessee Department of Conservation,
Division of Surface Mining and
Reclamation, 1720 West End Avenue,
Nashville, Tennessee.

Tennessee Department of Conservation,
Division of Surface Mining and
Reclamation, 618 Church Avenue,
S.W., Knoxville, Tennessee.

FOR FURTHER INFORMATION CONTACT:.

Mr. John T. Davis, Assistant Regional
Director, State and Federal Programs,
Office of Surface Mining, 530 Gay Street,
S.W., Suite 500, Knoxville, Tennessee
37902; telephone: (615) 637-8060.

Utah

DATES: A public hearing to review the
substance of the Utah program
submission will be held at 1:00 p.m. and
7:30 p.m. on July 21,1980, at the address
listed below. Comments from members
of the public must be received on or
before the close of business on July 24,
1980, to be considered in the Secretary's
initial decision on the Utah proposed
State program.
ADDRESSES:. The public hearing will be
held at the Wildlife Auditorium, 1596
West North Temple, Salt Lake City,
Utah. Written comments should be sent
to Mr. Donald A. Crane, Regional
Director, Office of Surface Mining,
Department of the Interior, Brooks
Towers, 1020-15th Street, Denver,
Colorado 80202, or may be hand
delivered to the Regional Director.
Previously identified information is
available at the following locations:
Office of Surface Mining, Reclamation

and Enforcement, Department of the
Interior, Region V, Brooks Towers,
1020-15th Street, Denver, Colorado
80202.

Division of Oil, Gas and Mining, Mined
Land Reclamation, 1588 West North
Temple, Salt Lake City, Utah 84116.

FOR FURTHER INFORMATION CONTACT:.
Sylvia Sullivan, Public Information
Office, Office of Surface Mining, Region
V. 1020 15th Street, Denver, Colorado
80202; telephone: (303) 837-4731.

Virginia
DATES: A public hearing to review the
substance of the program submission
will be held on July 17, 1980, from 1:00-
4:00 p.m. and from 7:00-9:00 p.m. or until
all persons wishing to make comments
have been heard at the address listed

below. Comments from members of the
public must be received on or before
July 23,1980, to be considered In the
Secretary's initial decision on the
proposed State program.
ADDRESSES: The public hearing will be
held at Clinch Valley College, Wise,
Virginia. Written comments should be
sent to: Office of Surface Mining, Region
I, Attention: Virginia Administrative
Record. 950 Kanawha Boulevard. East.
Charleston, WV 25301, or may be hand
delivered to the Regional Office.
Previously identified information is
.available at the following addresses:
Office of Surface Mining, Lebanon

District Office, Flannagan and Carroll
Streets, Lebanon, VA 24266;
telephone: (703) 889-4032.

Department of Conservation and
Economic Development, 1100 State
Office Building, Richmond, VA 23219;
telephone: (804) 786-2121.

Buchanan County Public Library.
Grundy, VA 24614; telephone: (703)
546-1141.

Office of Surface Mining, Richlands
Field Office. Gateway Shopping
Center. Highway 400. Richlands, VA
24641; telephone: (703) 964-4022.

The Virginia State Library, Library
Building, Richmond, VA 23219;
telephone: (804) 786-W29.

Dickenson County Public Library, P.O.
Box 650, Clintwood, VA 24228;
telephone: (703) 926-6617.

Lee County Public Library. 406 Joslyn
Avenue, Pennington Gap, VA 24277;
telephone: (703) 546-1141.

Scott County Public Library, P.O. Box 8,
Gate City, VA 24251; telephone: (703)
386-3302.

Tazewell County Public Library. Main
Street, Tazewell, VA 24651; telephone:
(703) 988-2541.

Russell County Public Library, Library
Courthouse, Lebanon, VA 24266;
telephone: (703) 889-2881.

Wise County Public Library, Ridgefield
Acres, Wise, VA 24-93; telephone:
(703) 328-8061.

Division of Mined Land Reclamation,
Drawer U, Big Stone Gap, VA 24219;
telephone: (703) 523-2925.

FOR FURTHER INFORMATION CONTACT:.
David H. Halsey. Assistant Regional
Director, Office of Surface Mining,
Reclamation and Enforcement, 950
Kanawha Boulevard East, Charleston,
West Virginia 25301; telephone: (304)
344-2331.

West Virginia
DATES: Public hearings to review the
substance of the program submission
will be held on July 14 and 15,1980, at
the addresses listed below. The hearings
will begin at 1:00 p.m. and end at 9:00

p.m. or when everyone has spoken.
Comments from members of the public
must be received by 4:00 p.m. on July 21,
1980, to be considered in the Secretary's
Initial decision on the proposed State
program.
ADDRESSES: The public hearings will be
held at the Ramada Inn, Room A & B,
Route 119 South and US 48,
Morgantown. West Virginia, on July 14
and the Capitol Complex Conference
Center, Room A/B, 1900 Washington
Street, East. Charleston, West Virginia
on July 15. Written comments should be
sent to: Office of Surface Mining. Region
I, Attention: West Virginia
Administrative Record. 950 Kanawha
Boulevard, East, Charleston, WV 25301,
or may be hand delivered to the
Regional Office. Previously identified
information is available at the following
addresses:
Office of Surface Mining, Region L 950

Kanawha Blvd., East, Charleston, VV
25301.

Office of Surface Mining, Beckley
District Office, 19 Mallard Court,
Beckley, WV 25801; telephone: (304)
255-5265.

Department of Natural Resources,
Division of Reclamation, Room 322,
1800 Washington Street, East,
Charleston, WV 25305.

Division of Reclamation, Morgantown
Street, Bruceton Mills, WV 26525;
telephone: (304) 379-2671.

Office of Surface Mining, Clarksburg
Field Office, 501 West Main Street,
DeSales Hall, Room 214, Clarksburg.
WV 26301; telephone: (304) 623-2913.

Office of Surface Mining, Pineville Field
Office, 17 Main Street, Pine,.Mle, WV
24874; telephone: (304] 732-8830.

Office of Surface Mining, Morgantown
Field Office, New Federal Bldg., 2nd
Floor, 75 High Street, P.O. Box 886,
Morgantown, WV 26505; telephone:
(304) 29-5821.

Department of Natural Resources. 312
Main Avenue, Nitro, WV 25143;
telephone: (304) 755-9141.

Department of Natural Resources, Elkins
Operations Center, Elkins, WVT 26241;
telephone: (304) 639-1767.

Department of Natural Resources, 1304
Goose Run Road. Fairmont, WV
25544; telephone: (304] 366-5880.

Division of Reclamation, Chalet Village.
Mount Gay. WVV 256837; telephone:
(304) 752-6M9.

Department of Natural Resources, Route
16, McArlhur, WV 25873; telephone:
(304) 255-04o1.

Division of Reclamation, 1180'Broad
Street, Summersville, WV 26651;
telephone: (304] 87Z-5616.

Division of Reclamation, Hicks Building,
Welch, WV 24801; telephone: (304]
436-4507.
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Division of Reclamation, 117 South kain
Street, Philippi, WV 26416; telephone:
(304) 457-3219.

FOR FURTHER-INFORMATION CONTACT:.
Mr. David-H. Halsey, Assistant Regional
Director, Office of Surface Mining,
Reclamation and Enforcement, 950
Kanawha Blvd., East, Charleston, WV
25301; telephone: (304) 344-2331.

Dated: July 9,1980.
Richard M. Hall,
Director, Office of Surface Mining.
(llF Doc. 80-20893 Filed 7-10-0 8:45 am] -

BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 52

[FRL 1536-41

Approval and Promulgation of the
Missouri; State Implementation Plan
(SIP)
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rulemaking.

SUMMARY: The St. Louis County Air
Pollution Control Appeal Board granted
a variance for the Union Electric
Company Meramec power plant to
allow sufficient time for the company to
design, construct and operate new
control equipment for emissions of total
suspended particulate (TSP) matter. The
St. Louis County Air Pollution Control
Appeal Board issues variances under
authority granted by the Missouri Air
Conservation Commission. Under the
terms and conditions of the variance,
the Meramec plant will be required to
meet an interim emission limit of 0.30 lb.
total suspended particulate matter per
million BTU of heat input and a 50
percent opacity limit.

The EPA proposes to approve-the
,,iariance granted to the Union Electric
Company forits Meramec plant as part
of the applicableSIP. The variance
submittal generally complies with the
SIP revision requirements of 40 CFR Part
51.

The variance order requires that
construction of the new control
equipment be completed as
expeditiously as practicable. Control
equipment is to be installed on all four
units. The final compliance date is May
15, 1981, for units 1 and 2 and November
20,1981, for units 3 and 4. Upon
completion of the installation, the
Meramec plant will be required to meet
a particulate emission limit of 0.12 lb.

per million BTU heat input and a visible
emission-limit of 20 percent opacity.

This proposal is published to notify
the public of the receipt of this proposed
SIP revision and to request comments on
the proposal.
DATES: Comments must be received
before September 9,1980.
ADDRESS: Comments should be sent to
Mr. Wayne G. Leidwanger, Air Support
Branch, Environmental Protection
Agency, Region VII, 324 East 11th Street,
Kansas City, Missodiri 64108. Copies of
the state submission and the EPA
prepared variance evaluation document "
are available at the above address. They
are also available at the following-
locations:
Public Information Reference Unit,

Environmental Protection Agency, 401
M Street, SW., Washington, D.C.
20460.

Missouri Department of Natural
Resources, 2010 Missouri Boulevard,
Jefferson City, Missouri 65102.

St. Lois County Department of Health
and Medical Care, Division of
Environmental Health Care Service,
Air Pollution Control Branch, 801
South Brentwood Boulevard, Clayton,
Missouri 63105.

FOR FURTHER INFORMATION: Contact
Wayne G. Leidwanger at 816-374-3791
(FTS 758-3791).

SUPPLEMENTARY INFORMATION: The
Union Electric Company Merimec plant
is subject to an SO2 emission limit of 2.3
pounds per million BTU of heat input in
addition to the mass emission rate
contained in Rule 10 CSR 10-5.030 and
the visible emission limit of Rule 10 CSR
10-5.090. At the time the variance was
requested (July 1, 1978), the allowable
total suspended particulate-matter rate
was 0.18 lb. per million BTU and the
allowable' visible emission limit was 40
percent opacity. The Meramec plant is
located in St. Louis County near the
Mississippi River approximately 19
kilometers south southwest of the City
of St. Louis.

In order to meet the required sulfur
dioxide emission limit of 2.3 lb. per
million BTU of heat input, the Union
Electric Company switched to low sulfur
western coal. The existing control
devices used at the Meramec plant are
inadequate to meet the TSP rules.

The Missouri Air Conservation
Commission (MACC) amended Rule 10
CSR 10-5.090 to require sources to meet
a 20 percent opacity limit at point
sources and Rule 10 CSR 10-5.030 which
is applicable to indirect heating sources.

These rules are applicable only in the St.
Louis Air Quality Contol Region.
Application of amended Rule 10 CSR
10-5.030 to the Union Electric Company
Meramec power plant requires an
emission limit of 0.12 lb, per million BTU
of heat input. EPA approved these rules
at 45 FR 24140 on April 9, 1900.

The St. Louis County Air Pollution
Control Appeal Board granted a
variance for the Meramec plant on
November 22, 1978, after a public
hearing on October 20, 1978. The public
hearing satisfies the requirements of 40
CFR 51.4(a)(1) and the public
notification satisfies the requirements of
40 CFR 51.4(b).

Variances issued by local agencies In
the State of Missouri must receive
concurrence from the Missouri
Department of Natural Resources
(MDNR). The variance granted by St.
Louis County was submitted to the
MDNR on February 10,1979. The MDNR
submitted the variance and supporting
documentation to the EPA on April 25,
1979. Because of this delay, the variance
submittal does not comply with the 60-
day period for submission to the EPA
required by 40 CFR 51.6(d). The EPA
does not believe this delay affects the
approvability of the variance submittal.

The variance would allow the
Meramec plant to operate at a mass
emission rate of 0.30 lb. per million BTU
of heat input and a visible emission limit
of 50 percent opacity during the period
of the variance. The only means
available to the company which assures
that the limits of the variance will not be
exceeded is to operate at a reduced
load. The variance granted does not
specify a load level which would meet
the emission limits. The Union Electric
Company has been issued a permit
which limits the operating load of the
Meramec power plant. This permit was
not submitted with the proposed SIP
revision. The compliance schedule
contained in the variance requires
construction Qf the new control
equipment to commence on units I and 2
on July 1, 1979, and units 3 and 4 on
September 1, 1979. Start-up of the
controls for units 1 and 2 is scheduled
for February 15, 1981, and for units 3 and
4 on August 31, 1981. Final compliance
for units I and 2 is May 15, 1981, and
November 30,1981, for units 3 and 4.
The EPA believes this schedule is as
expeditious as practicable.

The EPA proposes to approve the
variance without the Meramec operating
permit, EPA believes the emission
limitation contained in the variance is
enforceable regardless of the fact that
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the local limitations stated in the
operating permit are not Federally
enforceable.

The EPA approved the Part D plan
applicable to the St. Louis
nonattainment area on Appril 9, 1980, at
45 FR 24140. Considering the impact of
sources outside the nonattaimnent area,

the plan projects attainment of the
primary TSP standard by December 31,
1980. The impact of the temporary
increase in emissions from the Meraefic
plant on the St. Louis nonattainment
area is not significant. Therefore, under
existing EPA rules, this relaxation in
emission limitations is approvable.

The portion of the county in which the
Meramec plant is located is designated
attainment for total suspended
particulate matter at 40 CFR Part 81.
Because the area is attainment,
prevention of significant deterioration
(PSD) is a matter for consideration. EPA
regulations exempt certain activities
from an analysis of the impact on PSD
[40 CFR 52.21(k)]. Included are activities
which result in a temporary increase in
emissions provided that the increase in
emissions does not impact any Class I
area or areas where the PSD increment
is being violated. The variance granted
the Union Electric Company allows a
temporary increase in emissions and a
subsequent decrease after new control
equipment is installed. No Class I areas
will be affected and there are no other
areas where an increment is being
violated that would be impacted.
Therefore, the variance is exempt from
the PSD impact analysis.

The emissions allowed tinder the
variance will not cause violations of
primary or secondary TSP standards in
the attainment area.

Under Executive Order 12044, EPA is
required-to judge whether a regulation is
"significant" and, therefore, subject to
the procedural requirements of the
Order, or whether it may follow other
specialized development procedures.
EPA labels these other regulations
"Specialized".

I have reviewed this regulation and
determined that it is not subject to the
procedural requirements of Executive
Order 12044.

This notice of proposed rulemaking is
issued under the authority of Section 110
of the Clean Air Act, as amended.

Dated" June 26,190.

Earl I. Stephenson,
Acting Regional Administrator.
[FR Doc. 80.-20M9 Filed 7-10-0:8:45 am]

BILLING CODE 6560-01--M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

41 CFR Ch. 5

Improving Government Regulations;
Semiannual Agenda of Regulations
AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.
ACTION: Semiannual agenda of
significant regulations under
development or review.

SUMMARY: Pursuant to section 2 of
Executive Order 12044, the Committee,
during the period June 2,1980 through
December 1,1980, is not planning to
issue or review any significant
regulations or any regulations affecting
small businesses and organizations.
FOR FURTHER INFORMATION CONTACT.
Mr. C. W. Fletcher, Executive Director,
Committee for Purchase from the Blind
and Other Severely Handicapped, 2009
14th StreeL North, Suite 610. Arlington,
Virginia 22201, Telephone: 703/557-1145.
C. W. Fletcher.
Executive Director.
IF'R nv W. w fg2 F,!A¢ ", L*4?8 5 _-

BILLING COoE 6320-33-M

FEDERAL COMMUNICATIONS
COMMISSION
47 CFR PART 15
(Docket No. 20654 FCC 80-3321

Interference From Spark-Type Ignition
Systems in Motor Vehicles; Report and
Order
AGENCY: Federal Communications
Commission.
ACTION: Report and order.

SUMMARY: The Commission will not act
to impose regulations on automotive
ignition noise (43 FR 28007, June 28,
1978.) The Commission recognizes that
there is a problem of interference to
radio systems due to automotive ignition
noise, but declines to take regulatory
action at this time. Will maintain
interest in technical developments and
act at a later time, if effective solutions
are identified.
EFFECTIVE DATE: Non-Applicable.
ADDRESSES: Federal Communications
Commission. Washington. D.C. 20554.
FOR FURTHER INFORMATION CONTACT".
Irma B. Galane/Robert S. Powers, Office
of Science and Technology, (202) 632-
7040.
SUPPLEMENTARY INFORMATION:

In the matter of interference from

spark-type ignition systems in motor
vehicles, Docket No. 20654. See also 43
FR 28007, June 28,1978.

Report and Order

Adapted. June 1. 19,0.
Released: July 9, 1950.

By the Commission: Commissioner
Lee concurring in the result.

Introduction
1. The Federal Communications

Commission released a Notice of
Inquiry on December16, 1975 in the
matter of interference from spark-type
ignition systems in motor vehicles.' At
the request of the industry the deadline
for filing comments was advanced to
September 15,1978.2

2. Field surveys have shown that the
major portion of radio frequency man-
made noise in the spectrum above 25
MHz is created by the ignition systems
of motor vehicles.

3. The automobile industry has
pursued methods of reducing ignition
interference for many years and with
some success. Radiation standards and
methods of measurement are in
existence both nationally and
internationally. In the U.S. it is the
policy of automobile manufacturers to
voluntarily comply with the Society of
Automotive Engineers (SAE) Standards
J531.3

4. The interference from a single
vehicle that is complying with the SAE
standard can be of low intensity and
short duration. However, the collective
effect of a flow of vehicles on a nearby
thoroughfare degrades radio reception
to a degree dependent on the amount of
traffic. Most affected are mobile radio
units since they receive radio signals
while surrounded by a number of other
moler vehicles. Often a vehicle limits its
own reception capability by the radio
frequency noise it generates. This has
been a major incentive for automobile
manufacturers to suppress ignition
interference. The reception range of
base stations in the land mobile services
is commonly shortened by ignition
radiation of motor vehices operating
within several blocks of its receiving
antenna, particularly at frequencies
below 150 MHz.

5. The Notice of Inquiry asked for
responses to 14 questions. These
questions addressed three basic issues:

A. To what extent are radio
communications degraded by ignition
systems?

2 41 FR 1323 ]anJia.y 7. 961.
:43 ]FR Z8J0 imue re 197a1.

3A~a.itb!e from So zety of Autoionr,!" Engineer&
Iz. 21O West Big Baver. Troy. MNicign 4W.
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B. How adequate is the Society of
Automotive Engineers J551 voluntary
standard for preventing degradation to
radio communications?

C. What is the cost-effective state of
the art with respect to the'suppression
of ignition radiation?

Comments
6. Degradation caused by ignition

interference has been defined
quantitatively by FCC investigators as
being the increase of radiated power
(ukually expressed in dB) needed to
restore the particular grade of radio
reception to that which would be
present in the absence of the
interference. When ambient interference
is absent, receiver sensitivity is
determined by receiver noise only. The
land mobile service is particularly
affected by ignition interference bedause
representative receivers are very
sensitive and are often operated in the
vicinity of groups of motor vehicles.

7. FCC field tests have been made for
the purpose of determining degradation
to land mobile reception. The results of
these tests have been widely distributed
throughout the United States in the form
of FCC Research and Standards Reports
(RS 7302, RS 75-05 and RS 76-03). Also
FCC data have been accepted and
distributed throughout the world by
International Radio Consultative
Committee (CCIR). All FCC reports are
included in the record of this
proceeding.

8. The subject of reception
degradation created by ignition
interference had not until recently been
officially considered by International
Special Committee on Radio
Interference (CISPR). This Committee
includes world-wide expertise on the
subject of ignition radiation control
standards. Several countries, including
Canada, have adopted regulations
centered about such standards. The
rationale used by CISPR to originate its
radiation limits is not clear. In this
country the SAE limits were set many
years ago to prevent verfical rolling of
television pictures. Only during the past
few years has attention been focused on
land mobile radio reception. Recently,
the FCC has been successful in
introducing a Study Question to CISPR
and a report that shows considerable
degradation (average of 16 dB at 37 MHz
and 10 dB at 153 MHz) to mobile
reception from ignition radiation, even
from radiation levels caused by brand-
new vehicles. These tests were made by
the FCC because it was claimed by the
automobile manufacturing industry that
owners remove the suppression fixes
supplied on new vehicles.

9. At the outset of its research, by the
use of pilot tests, FCC investigators
arrived at two basic conclusions:

1. To understand the extent of
degradation to land mobile reception'
caused by automobile ignition it is
,necessary to observe the effect of groups
of motor vehicles in common occurences
such as moving in traffic or waiting for a
traffic light to change;

2. The key to satisfactory land mobile
reception is more than intelligibility
alone. Just as important is the
annoyance effect of the interference.
This condition is best appreciated by
demonstration. An analogy is the
annoyance experienced using a noisy
telephone line. The use of such a line
demands a degree of concentration
depending on the amount of noise
present. As a result, land mobile
systems require an increased radiated
power in order to provide satisfactory
Coverage where ignition interference is
present;

10. In past years motor vehicle
manufacturers have conducted a series
of measurement tests. Primarily they
were unsuccessful efforts to arrive at
objective (measurement) methods 4 for
determining degradation. Many attempts
have been made previously to use
objective (Measurement) methods to
arrive at degradation but no generally
accepted procedure has evolved wiihi
respect to either frequiency or amplitude
modulated signals. These types of
modulation are used almost exclusively,
in the land mobile service. This is why
the FCC decided to employ subjective
testing. Annoyance definitions for
quality of reception was thus the base
for our reception quality definitions.

11. The FCC and the CCIR have
defined 5 grades of service as follows:

Quality
grade Intetediing effect was-

defined

S. .... Almost nrul

4....... Noticeable'
3..... Annoylngal
2 -- ery e nnoying'
1 ........ So bad that the-presence of speech 13 bars,"j

discernibla'

'Speech is intelligible but with increasng effort as the grade

dereases.

12. In 1973 FCC tests with respect to
Grade 3 showed that the general
population of motor vehicles produced
approximately 25 dB degradation at 37

* MHz decreasing to 12 dB at'IS0 MHz.
4 Objective methods such as a reading on a meter

that correllates with quality of reception degraded
by ignition noise. No such correllation has yet been
established.

5Subjective testing requires a scoring by the
listener as to how he himself rates quality of
reception degraded by ignition noise.

Degradation with respect to Grade 4
ranged from 30 dB at 37 MHz to 17 dB tit
150 MHz. Data was collected both
where groups of motor vehicles were
moving in traffic and while waiting for a
traffic light to change. As mentioned
earlier in this Report and Order, tests
were more recently made on brand-new
vehicles arranged in groups of 12,
Degradation with respect to Grade 4
ranied from 16 dB at 37 MHz to 10 d at
153 MHz were measured during these
new vehicle tests.

13. The various automobile -

manufacturers question the FCC field
test findings on the basis that they were
not properly conducted. For example,
they believe that quality grades of
reception should be based on
intelligibility 0 alone (which would result
in lower degradation values). When
evaluated in terms of the noise
reduction's effect on intelligibility,
improvements in present day
suppression methods may not be cost
effective, according to the industry.

14. The Motor Vehicle Manufacturers
Association (MVMA) has commented on
behalf of the motor vehicle industry,
They recently completed a series of
tests, including some subjective tests.

MVMA has defined 5 Grades of
service as follows:

Grade Oesnrptlon

6....... Could understand tha message extremely woll
4......... Could understand the messago fairly well
3 ........ Ttunk I understood, but hid to guess at soma

words.
2....... Could barely discern the rnessag
I ...... Couldn't detect speech at all

15. The following-table was
constructed with data extracted from
MVMA comments. Subjective testing
was used and the juries consisted of
people associated with MVMA. Test
condition were similar to those used by
the FCC investigators applicable to
groups of vehicles.

Degradation

IdBl

147 MHz

Test Grads 4 G(ada 3
reception reception

Annoy. Intelh - Annoy. Intell gi.
ance. billy, ance, b=ilty,
FCC MVMA FCC JMVMA

12 vehice MatrixA . 2 4 2
12 vehice Matrix B .......... 9 1 5 .5
I "noI sy" vehicle ......... 13 2,5 a5s
1 suppressed vehicle.... 5 1 2.5 1.5

0Intelligibility in this case means the ability to
understand the message in the midst, of distracting,
ignition noise. The listener Is called upon to
concerntrate on a message while his attention Is
shared with properly operating the vehicle. This
burden is magnified as annoyance increases. See
paragraph 11 for definitions of qualit.y grades.

w V im
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Degradation--Cor nue

so Mz

Test Grade 4 Grades3
recepbon Mcepbon

Annoy- Wrelj.Ao- kaa egqp
annce. bdity. ance. biny.
FCC MVMA FCC LAYMA

12 veide Matx. A- 17 a 10 6
12 vehcle Matnx B - 19.5 2 5,5 2
1 "nos"velide- 27.5 11 18 2.5
1 suppressed vehe. 17 10 9.5 85

Note.-Al1 vehicles except the "noisy" one
met the SAE standard. A matrix usually
consisted of 3 vehicles across in a row and
four vehicles deep. Engine speed at idle. (All
data gathered by MVMA people).

16. The above data shows that
reception degradation based on
intelligibility results in lower values
than degradation based on annoyance.
It is probably for this reason that
MVMA seems to conclude that there is
little problem with ignition radiation
interference to the land mobile services.
We are not inclined to agree because it
is a normal commercial land mobile
design practice to protect coverage
against annoyance as well as to provide
for intelligibility.

17. MVMA points out that many types
of interferefice exist and, in the case of
ignition interference, blankers and other
electronic devices can cure the problem
where it may exist. Motorola and
General Electric have commented in this
proceding on the quite limited
effectiveness of such fixes. There is also
the problem of cost-effectiveness of such
fixes if they have to be included in all
land mobile receivers.

18. MVMA does state that some
degradation occurs under the "worse"
conditions. While it is not clearly stated
it is believed that such cases are meant
to occur where the strength of the
desired signal values are in the lower
range and where motor vehicles occur in
groups. Apparently they are not
convinced that the latter case often
occurs. It is true that worse degradation
does occur where the desired signal are
at lower values, but it must be pointed
out that such values of signal strength
would provide good quality reception in
the absence of ambient interferences
including ignition noise. The literature
supports our conclusion that ignition
noise is the most prevalent of all man-
made noises in the VHF portion of the
spectrum. MVMA is silent on this point.
Spurious radiations such as those from

ISM devices T and those associated with
transmitters are not considered (here) to
be man-made noises. Such radiations
are already regulated under other parts
of the Commission's Rules.

19. The Communications Division of
the Electronic Industries Association
(EIA) has performed some tests (not
reported) and has also "studied the
literature on the entire question of
ignition interference". They have come
to the conclusion that the domestic
automobile industry is "Making good
progress in reducing the ignition
radiation from new passenger vehicles".
On the other hand, because of"still
troublesome reports" from some
vehicles they suggest a need for stricter
compliance with the SAE J551 standard.
EIA would tighten the standard to
require that 90% (instead of the present
requirement of 80P) of new vehicles
meet the standard 90% of the time
(instead of the present requirement of
80%).

We have no evidence that even the
present 80-80 voluntary requirement is
presently being met. The actual
sampling procedure by automobile
manufactures has not been revealed,
except by Ford Motor Company. Ford
resorts to prototype testing of one
vehicle (numbers of models unknown].

20. The EIA comments also report the
results of a paper study that concludes
that a vehicle just meeting the J551 limit
will produce 20 dB degradation to the
vehicle own communication receiver at
45 MHz and 150 MHz.

21. EIA states that their research (not
included in their comments) indicates
that there is a diligent effort for
compliance by the domestic automobile
industry. They say that the dominant
problem lies with motorcycles, modified
vehicles and imported vehicles not
conforming to the SAE standard. The
research utilized by EIA to support these
statements is not identified except for a
referral to Stanford Research Instutute
report dated May 1978 (SRI-7806-C2.50).
The author of this report does not
support these statements (See comments
in this proceeding by Richard A.
Shephard, June 18,1978).

22. Stanford Research Institute (SRI)
was funded by the FCC to develop cost-
effective fixes that would suppress
ignition radiation at least 10 dB more
than an automobile that was fully

"ISM devices" are devices which use radio
waves for industrial. scientific. medical or any
other purposes including the transfer or energy by
radio and which are neither used nor Intended to be
used for radiocommunication. See 47 CFR 15.1 and
18.1 el seq.

suppressed according to the state-of-the-
art. A state-of-the-art vehicle was
supplied by the FCC. It was selected by
examining 42 vehicles for lowest
radiation.

23. The SRI findings, which in fact
provided the 10 dB improvement, are set
forth in a report dated January 1975,
entitled "Improved Suppression of
Radiation From Automobiles Used by
the General Public" and is available
from SRI. 8 The automobile industry's
comments on this effort were negative
as follows:

1. The spark plug developed by SRI is
not feasible because of its excessive
length.

2. A spark plug that includes
capacitance, such as SRI's, will promote
fouling due to carbon deposits;

3. A plated distributor cap, utilized by
SRI to achieve improvement, is not
feasible due to its degrading effect on
system durability,

4. The durability of a resistor rotor
suggested by SRI is not known and
therefore cannot be incorporated in
general production engines until and
unless it successfully passes extensive
testing.
Lacking the specialized expertise
required to make a judgment on the
commercial feasibility of the SRI
contribution, the Commission
encourages the industry to continue
their search for improved cost-effective
ignition radiation suppression methods.
The SRI report is included in the record
of this proceeding.

24. The American Telephone and
Telegraph Co. has stated that ambient
noise is generally recognized as a
significant consideration in the design of
land mobile radio systems and the
principal source of such noise is ignition
interference. On the other hand they
also state that the current level of
ignition noise is not significantly
degrading public land mobile services,
but any increase in the present level
could have a significantly adverse
effect. We take this to mean that
increased radiated power takes care of
the present situation.

25. The American Radio Relay League
and several radio amateurs are
convinced that ignition interference
needs to be reduced. Taking exception
to this opinion, and as a radio amateur,
A. D. Doty (former manager of MV A]
believes that the SAE voluntary
standard adequately protects radio

4Availab!e from NTIS. Spingfield. Va. 22161
accession= P9 23 947.
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communications from ignition
interference.

26. The association of Maximum
Service Telecasters (AMST) and
General Electric Company believe that
ignition interference is quite substantial
throughout the VHF-TV band.

27. Several ignition wire
manufacturers claim superior
suppression capabilities for their
products and predict still further
improvements. There are, however, no
independent organizations to test their
products. The FCC has not been able to
devote their facilities for this purpose
and our test car used for the SRI
contract has been returned to the
General Services Administration.

28. In their statements, foreign car
manufacturers vary in degree of
compliance with the SAE voluntary
standard. While assuming that CISPR
and SAE limits protect radio
communications, some companies claim
compliance, some do not, and some say
they are not sure. They all request that
no changes be made in the status quo.

Conclusion
29. In the opinion of FCd investigators

there is an ignition interference problem.
However, federal regulations based on
the SAE standard are not advocated at
this time because:

1. The present voluntary radiation
limit is inadequate for the protection of
the land mobile services and,
furthermore, this limit, as it exists today,
is easily met by most motor vehicles
except perhaps some trucks and
motorcycles. Improvement of these
categories of vehicles will not improve
the current situation sufficiently.

2. The administrative burdens and
enforcement problems that would result
from federal regulations at this time are
burdensome and difficult to achieve
with current regulatory tools.

30. The commission appreciates the
efforts that have been made by the
motor vehicle manufacturing industry to
date. We 'are well aware that there are
costs associated with reduction of
ignition noise,9 and that the costs of
reduced noise must be balanced against
the benefits of more effective spectrum
use before major resource commitments
are made. We are not, however,
satisfied that sufficient progress toward
the development of cost-effective

5 Comments submitted by Champion Spark Plug
Company estimated a cost of $200.000,000 per year
associated with a $0.25 increase in the retail price of
a spark plug. General Electric Company points out
that if the cost per car of reduced ignition noise
were $100, the national investment (corresponding
to 100,000,000 vehicles) would reach $10 billion. The
actual cost figure per car for a useful degree of noise
reduction is not known at this time.

methods for reducing ignition noise
radiation has been made.

31. Accordingly, we will: (1) Not act to
impose regulation at this time; (2) hold
the docket open for possible future
action; (3] continue to accept comments
on further technological progress; (4)
continue to accept comments from
parties adversely affected by ignition
noise; (5] continue to monitor the
progress made in resolving the noise
problem; (6) provide for FCC
participation with CISPR, (7) provide
facilities at our laboratory to test the
effectiveness of new developments, and
(8) ifat a later date the Commission
determines the industry's.response is
inadequate, then we will issue a Further
Notice of Inquiry, or a Notice of
Proposed Rule Making looking towards
adoption of rules to accomplish what
must be done.

32. In view of the foregoing we are of
the opinion that this proceeding be
continued in the public interest,
conveniefice and necessity. Authority
for this action is contained in Section 4
(i), 302, 303(e), 303(f) and 303(r) of the
Communications Act of 1934, as
amended.
Eederal Communications Commission.
William J. Tricarico,
Secretary.
[FR Doc. 80-20825 Filed 7-1G-80 &45 aml

BILUNG CODE 6712-01-M
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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

National School Lunch Program;
National Average Payment for the
Period July 1-Dec. 31, 1980

Pursuant to Section 11 of the National
School Lunch Act (42 U.S.C. 1759a) and
§ 210.4 and § 210.11 of the regulations
governing the National School Lunch
Program (7 CFR Part 210), notice is
hereby given of adjustments in the
national average factors for payment for
lunches and the maximum rates of
reimbursements. The national average
factors for payment for lunches served
during the six-month period July 1-
December 31, 1980, to children
participating in the National School
Lunch Program are as follows: (a) 18.50
cents from general cash-for-food
assistance funds for each lunch; (b) an
additional 63.50 cents from special cash
assistance funds for each reduced price
lunch and (c) an additional 83.50 cents
from special cash assistance funds for
each free lunch. If in any State a
maximum charge to students of less
than 20 cents is established for reduced
price lunches, the special assistance
factor prescribed for reduced price
lunches in such State shall be the lesser
of (a) the special assistance factor for
free lunches minus the maximum
reduced price charge established by the
State, or (b) the special assistance factor
for free lunches minus 10 cents.

The total amount of general cash-for-
food assistance payments and special
cash assistance payments to be made to
each State agency from the sums
appropriated therefore, shall be based
upon such national average factors.

The above factors represent a 5.29
percent increase during the six-month
period November 1979-May 1980 (from
251.3 in November 1979 to 246.6 in May
1980] in the series for food away from
home of the Consumer Price Index for

All Urban Consumers, published by the
Bureau of Labor Statistics of the
Department of Labor.

For the six-month period July-
December 31,1980 (a] the maximum rate
of reimbursement from general cash-for-
food assistance funds shall be 24.50
cents per lunch served; (b) the maximum
per lunch reimbursement (from a
combination of general cash-for-food
assistance and special cash assistance
funds) shall be 117.00 cents for a free
lunch and 97.00 cents for a reduced price
lunch. If in any State a maximum charge
to students of less than 20 cents
established for reduced price lunches,
the maximum per lunch reimbursemnt
prescribed for reduced price lunches in
such State shall be the lesser of (a) the
maximum per lunch reimbursement for
free lunches minus the maximum
reduced price charged established by
the State, or (b) the maximum per lunch
reimbursement for free lunches minus 10
cents.

Pursuant to Section 12 of the National
School Lunch Act, adjustments are
made in the national average payment
factors to Alaska. For lunches served in
the aformentioned period to children
participating in the National School
Lunch Program in the State of Alaska
payment rates are as follows: (a) 30.00
cents from genc.:al cash-for-food
assistance funds for each lunch and (b)
an additional 125.50 cents from special
cash assistance funds for each reduced
price lunch and (c) an additional 135.50
cents from special cash assistance funds
for each free lunch. The reduced price
special assistance payment factor
reflects the currently effective 10 cent
charge for each reduced price lunch
served under the National School Lunch
Program in Alaska. If, in the State of
Alaska, the maximum statewide price
charge for lunch changes from the
current 10 cents charge, the special
assistance factor prescribed for reduced
price lunches shall be the lesser of (a)
the special assistance factor for free
lunches minus the maximum reduced
price charge established by the State of
Alaska, or (b) the special assistance
factor for free lunches minus 10 cents.

For the six-month period July 1-
December 31,1980, the maximum per
lunch rates of payment to the State of
Alaska for lunches served in the
National School Lunch Program shall be
as follows: (a) 39.75 cents from general
cash-for-food assistance funds for each

lunch and (b) from a combination of
general cash-for-food assistance and
special cash assistance 189.50 cents for
a free lunch and 179.50 cents for a
reduced price lunch.

The total amount of general cash-for-
food assistance payments and special
cash assistance payments, to be made to
the State of Alaska from the sums
appropriated, therefore, shall be based
upon such factors.

Definitions. The terms used in this
notice shall have the meanings ascribed
to them in the regulations governing the
National School Lunch Program (7 CFR
Part 210) and the regulations for
Determining Eligibility for Free and
Reduced Price Meals and Free Milk in
Schools (7 CFR Part 245). "

Pending legislation will have a major
impact on the National Average
Payment Factors. This legislation, which
is currently under consideration in both
the Senate and House of
Representatives and appears very likely
to be passed, contains provisions lo
amend section 4 of the National School
Lunch Act. as amended, by reducing the
general cash reimbursement rate for all
categories of school lunches (free,
reduced price and paid) by 2.5 cents.
except in School Food Authorities where
60 percent or more of the lunches served
were served free or at a reduced price
during the second preceding fiscal year.
This pending legislation also contains
provisions to amend section 11 of the
National School Lunch Act which would
remove the incentive for schools to offer
reduced price lunches at less than 20
cents per lunch, by setting the National
Average Payment factor for reduced
price lunches at 20 cents less than that
for free lunches. Also, this pending
legislation provides for adjustments in
the school lunch National Average
Payment factors as set forth in this
notice to be made on an annual rather
than semi-annual basis, eliminating the
January 1981 adjustments and thereby
extending the factors set forth in this
notice for a period of one calendar year
ending June 30,1981.

If this pending legislation becomes
public law, a notice of the new factors
will be published immediately. Until
that time, the rates in this notice remain
in effect.
(Catalog of Federal Domestic Assistance
Program No. 10.555)

Effective date: This notice shall be
effective as of July 1. 198M0.
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(Sec. 4, P.L. 92-433, 76 Stat. 944,42 U.S.C.
1753, 84 Stat. 208, 42 U.S.C. 1752, 60 Stat. 231,
42 U.S.C. 1754; Sec. 2, P.L. 93-150, 86 Stat. 726,
42 U.S.C. 1753, 60 Stat. 232, 86 Stat. 729, 42
U.S.C. 1757)

Note.-This notice has been reviewed
under the USDA criteria established to
implement Executive Order 12044,
"Improving Government Regulations," and
has not been classified "significant." Am
approved Final Impact Statement is available
from Director, School Programs Division,
Food and Nutrition Service. U.S. Department
of Agriculture, Washington, D.C. 20250 (202"
447-8130).

Dated: July 3, 1980.
Carol Tucker Foreman,
Assistant Secretary for Food and Consumer
Services.
[FR Doc. eo-20538 Filed 7-10-8:&45 am]
BIWNG CODE 3410-30-

School Breakfast Program; National
Average Payment for the Period July
1-Dec. 31, 1980

Pursuant to Section 11 of the National
School Lunch Act (42 U.S.C. 1759a] and
§ 220.4 and § 220.9 of the regulations
governing the School Breakfast Program
(7 CFR Part 220], notice is hereby given
that the national average payment
factors for breakfasts served during the
six-month period July 1-December 31,
1980 to children participating in the
School Breakfast Program shall be: (a)
14,75 cents'for all breakfasts; (b) an
additional 27.75 cents for each reduced
price breakfast, and (c] an additional
37.75 cents for each free breakfast The
total amount of breakfast assistance
payments to be made to each State
agency from the sums appropriated
therefore, shall be:based upon such
national average factors: Provided,
however, that additional payments shall
be made in such amounts as are needed
to finance reimbursement rates assigned
for schools with severe need under
§ 220.9.

The above factors represent a 5.29
percent increase during the six-month
period November 1979-May 1980 (from
251.3 in November 1979 to 264.6 in May
1980) in the series for food away from
home of the Consumer Price Index for
All Urban Consumers, published by the
Bureau of Labor Statistics of the
Department of Labor.

For schools without severe need, the
maximum rates of reimbursement for
paid breakfasts, for reduced price
breakfasts, and for free breakfasts shall
be equal to the respective factors set out
above.

For schools with severe need, the
maximum rates of reimbursement are
established pursuant to Section 4(b) of
the Child Nutrition Act of 1966 as

amended. This law requires that thesd
rates be computed using two methods
and that the method yielding the higher
rates be used, Accordingly, for schools
with severe need, the maximum rate of
reimbursement for paid breakfasts shall
be equal to the national average factor
for all breakfasts, and the maximum rate
of reimbursement for reduced price and
free breakfasts shall be 57.75 and 62.75
cents, respectively.

Pursuant to Section 12 of the National
School Lunch Act, adjustments are
made in the national average payment
factors to Alaska.,For breakfasts served
during the aforementioned period to
children participating in the School
Breakfast Program in the State of Alaska
payment rates are as follows: (a) 24.00
cents for all breakfasts, (b] an additional
45.25 cents for each reduced price
breakfast, and (c) an additional 60.25
cents for-each free breakfast. For
schools with severe need, the maximum
rate of payment for paid, reduced price,
and free breakfasts shall be 24.00, 96.50,
and 101.50 cents, respectively. The total
amount of breakfast assistance
payments to be made to the State of
Alaska from sums appropriated
therefore, shall be based upon the
aforementioned adjustments to national
average payment factors: Provided,
however, that additional payments shall
be made in such amounts as are needed
to finance payment rates assigned for
schools with severe need under § 220.9
of regulations governing the School
Breakfast Program (7 CFR Part 220].

Definitions: The terms used in this
notice shall have the meanings ascribed
to them in the regulations governing the
School Breakfast Program (7 CFR Part
220] and the regulations for Determining
Eligibility for Free and Reduced Price
Meals and Free Milk in Schools (7 CFR
Part 245].
(Catalog of Federal Domestic Assistance
Program No. 10.553)

Effective date: This notice shall be
effective as of July 1,1980.
(Sec. 4 [U.S.C. 1773(b)) Pub. L. 92-433, 80 Stat.
886; Post, p. 726; Sec. 4, Pub. L. 93-150, 80
Stat. 866; 85 Stat. 85; 86 StaL 725; 42 U.S.C.
1773; 86 Stat. 724)

Note.-This notice has been reviewed
under the USDA criteria established to
implement Executive Order 12044,
"Improving Government Regulations," and
has not been classified "significant." An
approved Final Impact Statement is available
from Director, School Program Division, Food
and Nutrition Service, U.S. Department of
Agriculture, Washington. D.C. 20250. (202)
447-8130.

Dated: July 3, 1980.
Carol Tucker Foreman,
Assistant Secretary for Food and Consumer
Services.
[FR Doc. 80-20584 Filed 7-10-M. :45 aml

BILLING CODE 3410-30-M

Special Milk Program for Chil!dren;
Rate of Reimbursement for the Period
July 1, 1980, to June 30, 1981

Pursuant to section 3 of the Child
Nutrition Act of 1966, as amended (42
U.S.C. 1772] and § 215.8 of the
regulations governing the Special Milk
Program for Children (7 CFR Part 215],
notice is hereby given that the rate of
reimbursement per half pint (23 mil.) of
milk purchased and served to all
children, except needy children in
pricing programs operated by School
Food Authorities and institutions which
elect to provide free milk, shall be:

For the period July 1, 1980 through
June 30, 1981: 8.5 cents, except that, for
the period September 1, 1980, the rate of
reimbursement per half pint of milk In
schools and institutions participating In
the Special Milk Programs in addition to
meal service programs authorized under
the National Lunch and Child Nutrition
Acts shall be 5.0 cents.

The 8.5 cent rate was derived by
applying the percentage increase in the
Producer Price Index for Fresh
Processed Milk during the 12-month
period May 1979 to May 1980 (from 167.3
in May 1979 to 181.1 in May 1980) to the
unrounded rate of reimbursement
prescribed for the period July 1, 1979 to
June 30, 1980, adjusted to the nearest
one-fourth cent. The September
reimbursement rate reduction is in
accordance with the provisions of the
Supplmental Appropriation Act for
Fiscal Year 1980.

While the rate of reimbursement per
half pint of milk (served under the
conditions as set forth above) for the
period October 1, 1980 through June 30,
1981 is at this time set at 8.5 cents, it is
anticipated that the provisions of the
fiscal year 1980 Supplemental
Appropriations Act which reduces
reimbursement during September 1980
under the conditions indicated may be
extended by pending legislation through
the remainder of the period to June 30,
1981. This pending legislation appears
very likely to be passed. If this pending
legislation is enacted, immediate action
will be taken to issue a subsequent
notice making the 5.0 cent rate effective
from October 1, 1980 through June 30,
1981, under the terms and conditions
stated in that legislation.
(Catalog of Federal Domestic Assistance
Program No. 10.5561
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Statement.-This notice has been reviewed
under the USDA criteria established to
implement Executive Order 12044,
"Improving Government Regulations," and
has not been classified "significant" An
approved Final Impact Statement is available
from Director, School Program Division. Food
and Nutrition Service, U.S. Department of
Agriculture, Washington,.D.C. 20250. (202)
447-8130.

Effective Date: This notice shall be
effective as of July 1, 1980.

Dated: July 3, 1980.
Carol Tucker Foreman,
Assistant Secretary for Food and Consumer
Services.
lFR Doe. 0-20585 Filed 7-10-ft 8:5 amj

BILNO CODE 3410-30

Child Care Food Program; National
Average Payment Rates, Home
Sponsoring Organization
Administrative Payment Rates, and
Day Care Home Food Service Payment
Rates for the Period July 1-December
31, 1980, and the Period July 1, 1980-
June 30, 1981

AGENCY: Food and Nutrition Service,
USDA. -

ACTION: Notice.

Pursuant to section 17 of the National
School Lunch Act, as amended by Pub.
L. 95-627, and § 226.4, § 226.13, and
§ 226.14 of the regulations governing the
Child Care Food Program (7 CFR Part
226), notice is hereby given of the new
payment rates for participating
institutions. These national average
payment rates for meals served to
children attending centers and the food
service payment rates for meals served
to children attending day care homes
shall be in effect during the period July
1-December 31,1980. The administrative
payment rates for administrative costs
of sponsoring organizations with day
care homes shall be in effect during the
period July 1,1980-June 30, 1981. In all
States except Alaska, the new rates are
as follows:

Section 17.-AII Stales ExceptAlaska

National Average Payment Rates-(Centers)-Per Meal
Rates [Cents]

Breakfasts:
Paid 14.75
Free_ 37.25 + paid 14.75 = 52.00
Reduced - 27.75 + paid 14.75 = 42.50

Lunches and suppers
Paid_ _ '1850
Free - 8350 + paid 18.50 = '10Z00
Reduced - 63.50 + paid 18.50 = 182 00

,s5pp-ents
Paid 7.75
Free - 3050
Reduced 23.25

Section 17.-AStaks EvcVtA44-cone

Adn*iisarioe Payment Retes-Sponeo rgmntzaiorg c
Oy Care Hornme-Per Ho/l/Pa Month R"e 10oIe]

Iniel2S day cam r .... 4
Nod 50 day wr hom 30
Adbiond dey care ho e _ _ 32

Food servce PayMen Rate-40ey care Hctn91-Pur MeW
RMes [Cent

Breakfasts 48
Lunches and Ape . .. 95
svppwnert ... .. 29

'These rtes do not rnude the vake of cornrcdes or.
cash-m-oeu of convndbes whb n*Ms1t4 rr~a e 10t to f.
cewe as edfow* asustanoce for providing lurches and sw.
pets in the rograM An adrjstent to te v&A' of corvod.
tes or caasht-ou of corrm!oites rate, c-e'n'.o .4 1 of
each year. is pubeshed in a separate nrt:e ni t FE. ..
RrGIST

Pursuant to Section 10(a) of Pub. L.
95-627, the Department adjusts the
payment rates for participating
institutions in the State of Alaska. The
national average payment rates for
meals served to children attending
centers and the food service payment
rates for meals served to children
attending day care homes shall be in
effect during the period July 1-December
31, 1980. The administrative payment
rates for administrative costs of
sponsoring organizations with day care
homes shall be in effect during the
period July 1.1980-June 30,1981. The
new rates for Alaska are as follows:

Section 10(a-Alaska

Nabonal Average Paynent Rates-(Ce -PeMe
Rates (Cents)

Breakfasts
Paod 24 00
Fre 7925 + P 24 00 =-425
Reduced 4525 + paid 24,00 = 6925

Lunches and supper:
Pad '3000
Free 135.50 + pad 300 ' I1653
Reduced 115,50 + paod 3000 = '145r0

&upferments:
Paid 12-50
Free 4950
Reduced 37.50

Adm-tftve Payment Rates--{5pes- ,, Cq 2a::.s cl
Day Care Homes)-Per Horne!p r M.'-th R;Ves [[cs]

Intal 25 day care h.'ne- ... .. 78
Next 50 day cae hoes_ 61
Addtcna day caire hone E 2

Ra~es Ecerts)

Breakfasts . .. 78

Lunches and suppers 14
Suppeents - 46

'These rates do not erdude the vale of c- es or
cash-in4,eu of coenodoes wh ci rrway eect io re.
caes aS add*orie astance fot xovdng krhe ard sL%-.
pers In the Program An adjustnent so the yaw, of cv-~i3
ixes or cash-e-be of corrnofties ra. ~ve A I of
each year. is P~kehed ina aeparale nowe in the FLoEw.
REGSTMR

The national average payment rates
represent a 5.29 percent increase in the
factors prescribed for the period January
1-June 30,1980. This represents the
percentage of increase during the six-
month period November 1979 to May
1980 (from 251.3 in November 1979 to
264.6 in May 1980) in the food away
from home series of the Consumer Price
Index for All Urban Consumers,
published by the Bureau of Labor
Statistics of the Department of Labor.

The administrative payment rates
represent a 7.65 percent increase in the
rates prescribed for the period May 1-
June 30,1980. This represents the
percentage of increase during the six
month period November 1979 to May
1980 (from 227.5 in November 1979 to
244.9 in May 1980] in the series for all
items of the Consumer Price Index for
All Urban Consumers, published by the
Bureau of Labor Statistics of the
Department of Labor. It should be noted
that the adjustment of the
administrative payment rates reflects
changes in the Consumer Price Index
since November 1979, even though the
regulations state that these rates will be
adjusted to changes "over the most
recent twelve-month period for which
data are available" (§ 226.4(g)[3]). The
adjustment included in this notice is
limited to a six-month period because it
was not until January 1980 that the rates
were formally established in the final
regulations. For this reason, this notice
announces adjustments of the
administrative payment rates based on
changes in the Consumer Price Index
between November 1979 and May 1980.
This is the most recent period for which
Consumer Price Index information is
available. All future adjustments in
these rates will be based on changes
during the full twelve-month period.

The food service payment rates
represent a 5.29 percent increase in the
rates prescribed for the period May 1-
June 30,1980. This represents the
percentage of increase during the six-
month period November 1979 to May
1980 (from 251.3 in November 1979 to
264.6 in May 1980) in the food away
from home series of the Consumer Price
Index for All Urban Consumers,
published by the Bureau of Labor
Statistics of the Department of Labor.

The total amount of payments
available to each State Agency for
distribution to Program sponsors is
based on the rates contained in this
notice.

Legislation which would change some
of these reimbursement rates is
currently before the United States
Senate and House of Representatives. It
is likely that legislation changing these
rates will be enacted. In that
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eventuality, a notice will immediately be
published in the Federal Register
announcing the revised reimbursement
rates.

Definitions. The terms used in this
notice shall have the meanings ascribed
to them in the regulations governing the
Child Care Food Program (7 CFR Part
226) published on January 22,1980 at 45
FR 4960.
(Catalog of Federal Domestic Assistance
Program No. 10.558)
(Section 2, Pub. L 95-627,92 Stt. 3603, [42
U.S.C. 1766); sec. 10, Pub. L 95-627. 92 Stat
3623, (42 U.S.C. 1960))

Effective date. This notice shall be
effective as of July 1,1980.

Dated. July 8,1980.
SydneyButler,
Acting Assistant Secretary
FR Doc. 60-20819 riled 7-10-M. 8:45 amJ
eILUNG CODE 3410-30-M

Forest Service

Uinta National Forest Grazing Advisory
Board; Meeting

The Uinta National Forest Grazing
Advisory Board will meet at 9 a.nL on
Wednesday, July 30,1980, at the Payson
Guard Station.

The purpose of this meeting is t- have
a field review of the current allotment
management plans and proposed
criteria for the planning and utilization
of theRange Betterment Fund.

The meeting will be open to the
public. Those who participate will need
to supply their own saddle horse and
equipment. Persons who wish to attend
should notify Ward F. Savage, Uinta
National Forest Supervisor's Office, P.O.
Box 1428, Provo, Utah 84601, phone 801-
377-5780. Written statements may be
filed with the Board before or after the
meeting.

Dated: June 30,1980. -
Don T. Nebeker,
Forest Supervisor.
1FR Doc. 80-Z05 iled 7-10-M 8:45 am]
BILUNG.CODE 4310-55-&l

Middle Fork of the Feather Wild and
Scenic River, Boundary Adjustment of
the Recreation Zone

Pursuant to the Authority delegated to
the Chief, Forest Service by the
Secretary of Agriculture in 7 CFR 2.60,
the boundaries of the Recreation Zone
of the Middle Fork of the Feather Wild
and Scenic River are hereby modified.
The enclosed description corrects and
amends Notices in the Federal Register
published in Volume 35, No. 45, March 6,

1970; Volume 35, No; 132, July 9, 1970;,
Volume 43, No. 235, December 6,1978.

The Recreation Zone of the Middle
Fork of the Feather River contains
deficiencies associated with the current
described boundary because it was
originally in a very narrow strip. A
recreation management plan for the
river has identified the need to protect
certain resources, consistent with the
Wild and Scenic Rivers Act, whidh are
now outside the existing boundary.
Critical -areas outside the river boundary
should be included within the boundary
to provide for proper protection and
management. These critical areas are
discussed below.

1. Scenic backdrop and Recreation
Use-The recreation zone is heavily
used for fishing, floating, swimming,
hiking, bicycling, and because of its
accessibility, simply viewing of scenery.
An integral element of the enjoyment of
these activities is the scenic backdrop
afforded from the river and from
adjacent public roads. In many places
the boundary is too narrow to
effectively protect the scenic resource.

2. Old channelsL-There are several
areas where old channels, which may
become active again, are outside the
boundary. These channels should be
included to protect the free flowing
qualities of the river.

3. Gravel deposit-There are potential
gravel sources outside but adjacent to
the present boundary. If extraction
occurred, such an industrial use would
have an adverse effect on the scenic and
recreational resources.

4. Adjust boundary to logical natural
boundaries to facilitate management
and acquisition-The present river
boundary bisects private parcels in a
zig-zag fashion. In many areas, land
acquisition 'Within this old boundary
would leave the landowner and the
Forest Service with a property boundary
difficult to locate and describe. In other
areas the landowner would be left with
isolated parcels which may or may not
be considered an uneconomic remnant
under Public Law 91-646. In many areas
a much more logical boundary would be
a recognizable feature, such as a
railroad or highway. This action has
been requested by some owners. The
boundary should be adjusted to utilize
these features.

5. Sufficient area for recreation
development-7The recreation plan has
identified that recreation facilities,
parking and sanitation, will be
necessary at the high-use sites, such as
bridge crossings and swimming holes.
The present boundary does not provide
sufficient space for these facilities.

There are two areas where proposed
boundary adjustments include

substantial additional areas. One is at
Sloat where a ridge is immediately
visible from the river and provides a
critical scenic backdrop. The recreation
management plan stresses the need to
protect this important scenic resource.
Ridges along other areas of the river are
masked by intervening topography or
other cover, but in this area there is no
other protection. The other area is near
the eastern boundary of the Recreation
Zone and includes a tributary valley to
the south as an integral part of the
Recreation Zone.

This valley, currently used for cattle
grazing, adds significantly to the scenic
resource of the area.

To achieve the protection and
management of the Recreation Zone
portion of this river, the legal description
for the river area, Mount Diablo
Meridian, Calfifornia, as published In
the Federal Register, Volume 35, No. 45,
Friday, March 6,1970, and Volume 35,
No. 132, page 11064, July 9,1970, and
Volume 43, No. 235, Wednesday,
December 6, 1978, page 51169 is
corrected and amended as follows:

T-22N., R. 12E.-Delete entire present
description, insert the following:

Section 4-That portion of the
SWANEASW A, NW'hSW ,
SWY4NW/4, and the W SE /ESW
lying southwesterly of the southwesterly
right-of-way line of California State
Highway 70; N1/2N SW1 SW A,
SE' NE' SW ASW' .

Section 5-That portion of Lots I and
2 dnd SEANEIA lying southwesterly of
the southwesterly right-of-way line of
California. State Highway 70; Lot 3,
SWANE , SEANW A, N N1.INE 1

ASW A, SE ANEIANE'ASW A, NlV-SE .
Section 9-Tract 2, N1/2NW NE1

• ANW'A, SW NW NE NW ,
W /2NW , SW ANWASEA, NW'A,
SWYASE NW , W1/2SE SEANW1A,
W NE A NE SW A,SE A,
NE NE SW 4, NW NE ASW4,
S /PNE ASW A, NW ASW A; that portion
of the N /2SW SW A and of the
NWV4SEY4SW/4 lying north of the north
right-of-way line of Plumas County Road
No. 506; NW ANE SE SW A;that
portion of NE ASE A excluding Tract 2
and lying south of the southerly right-of-
way line of Plumas County Road No.
520; S N1/2NW SE excluding Tract
2, S1/2NW SE A excluding Tract 2,
NE NE SE 1ASE

Section 10-That portion of the
NI/2SW A, NW SE ASW A lying south
of the southerly right-of-way line of
Plumas County Road No. 520 and west
of the westerly right-of-way line of
California State Highway 89;
N1/SW SW V, NE1/SW SW /SW 1/4,
SE SW/4SW/4, SY/SE1 

SW ,
S12SW SE ; that portion of the
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SWY4SE SE% lying southwest of the
southwesterly right-of-way line of the
Western Pacific Railroad Company.

Section 14-That portion of the
S SW NEY SWY,SEY4NEY4SWY4,
S SYNWASWY4, N N SWY4SWY4,
N ASEY4SW . NEVSW SESWY4,
SE SE SW , SW SEY4 lying
southwest of the southwesterly right-of-
way line of the Western Pacific Railroad
Company.

Section 15--That portion of the
W E NE NE ,and the
W NEYNE lying west of the
westerly right-of-way line of the
Western Pacific Railroad Company;
N NWNEY4, N S NWY4NE ,
SEY SE NW NE , W E SE'
ANE%, WY SEANE , N NEYNW ,
NE SE NE NW ,W NE NE1

ASE , NW NE SE, S NE SE 4,
N NE SEY4 SE%.

Section 23-That portion of the NE
lying west of the westerly right-of-way
line of the Western Pacific Railroad
Company; E E E NW ,
NWYCNEY4NE NW4, SW NE4SE1

ANWY4; that portion of the S NW SE1

ANW%, SWY4SE%NW 4. W SESE1

ANW%, NESWV4 lying northeast of
the northeasterly right-of-way line of
California State Highway 89; that
portion of the SE lying between the
westerly right-of-way line of the
Western Pacific Railroad Company and
the easterly right-of-way line of
California State Highway 89.

Section 24-That portion of the
SW SW lying southwest of the
southwesterly right-of-way line of the
Western Pacific Railroad.

Section 25-That portion of the
NEY4NE%, SEY4NWYCNE , N NEY
SWY4NEV4,NW SWNEY lying
southeast of the southwesterly right-of-
way line of Plumes County Road No.
115; SW NE SW NE ,
NSW SW NEY4, SWV4 SWSW
NEY4, NYzN SEY4NE%, WNW SE1

ANW%, SENWY4 SE NWV4,
S SE NW ; that portion of the
WYSW NE NWV lying south of the
southerly right-of-way line of the
Western Pacific Railroad Company; that
portion of NW NWV lying between
the southwesterly right-of-way line of
the Western Pacific Railroad Company
and the northeasterly right-of-way line
of California State Highway 89; that
portion of the SWYNWVi and the
N hN N SW lying east and north of
the easterly and northerly right-of-way
line of California State Highway 89.

Section 26-That portion of the
NE NE lying northeast of the
northeasterly right-of-way line of
California State Highway 89.

T3T.22N., R.13.-Delete entire
present description, insert the following.

Section 1-That portion of the N% Lot
4 lying northwest of the centerline of the
mainline track of the Western Pacific
Railroad Company.

Section 2-That portion of Lots 1
through 4, N NE ASWINW A, NWY.
SE NW lying north of the centerline
of the mainline track of the Western
Pacific Railroad Company;
W SW NW .

Section 3-E Lot 1, S NEA,
SE NW4, E SW ; that portion of
the S SWY4NW , W SW'A lying
southeast of the southeasterly right-of-
way line of the Western Pacific Railroad
Company.

Section 4-S SE SW4; that portion
of SE 4 lying southeast of the
southeasterly right-of-way line of the
Western Pacific Railroad Company.

Section 9---E, E WW, E W W ,
W SW SW .

Section l0-NWY4, W SW .
Section 16-N% Lot 2, SWY Lot Z

NW SE4 Lot Z, W YW Lot 3,
NEY4NW 4 Lot 3, W NW Lot 8; that
portion of the SW Lot 8 lying
northwest of the northwesterly right-of-
way line of Plumas County Road No.
114.

Section 17-1E Lot 1, Lot 4, NEY4 Lot
6, S Lot 6, SEY4 Lot 7, SEI4 Lot 9, Lots
10 and 11; that portion of Lots 5 and 12
lying north and west of the
northwesterly right-of-way line of
Plumas County Road No. 114.

Section 19--S NE , SE NWIA,
E SW , WSE ; that portion of S r
Lot 4 lying southeast of the
southeasterly right-of-way line of
Plumas County Road No. 115 and that
portion of the ESEY4 lying west and
north of Plumas County Road No. 114.

Section 20-That portion of the
NVNEY4, SWY4NE , SE NW .
N SW lying northwest of the
northwesterly right-of-way line of
Plumas County Road No. 114;
NE 4NW 4. NEV4NWV4NW ,
S NWVNW 4, SWYANW .

Section 30-N NW NE NW ,
SW NW NE 4NW , N NIA Lot 3;
that portion of Lot 4 lying southeast of
the southeasterly right-of-way line of
Plumes County Road No. 115.

T.22N., R.14E.-Add the following:
Section 3-Lots 3 and 4. S N"I .
T.23N., ILi E-Delete entire present

description, insert the following:
Section 8-SS'A1

Section 9-S S .
Section 10-Lot 11 W t Lot 12,

W E Lot 12.

'Describes all the land %ithm the Wdd and
Scenic River Boundary In Section & T.e western
terminus of the Recreation Zone or the Wild and
Scenic River is a north-south lie through the
southern entrance of the Sprng Garden Railroad
Tunnel.

Section 13-That portion of the
'W SWA, W /SE SWY/ lying south
and west of the southwesterly right-of-
way line of Plumes County Road No.
509; that portion of SW SE SE1iSW
lying south and west of the
southwesterly right-of-way line of the
Western Pacific Railway Company.

Section 14-That portion of Lots 1, 2,
3.7 and 8 lying sodth of the southerly
right-of-way of the Western Pacific
Railroad Company; that portion of Lot 4,
S'ASWY4NWY4 lying south and west of
the southwesterly right-of-way line of
Plumas County Road No. 509 NI Lot 5,
NE ASE Lot 5. Lot G.

Section 15-That portion of the
E NEK lying south and west of the
southerly right-of-way line of Plumes
County Road No. 509. That portion of
the WNE A lying south of the line
described as follows:

Starting at the intersection of the east
line of the WVzNE% with the south
right-of-way of Plumas County Road No.
509; thence northwesterly along the
south right-of-way line of Plumes
County Road No. 509 to the intersection
of said line with the southeasterly right-
of-way line of Plumas County Road
50B; thence southwesterly along the
southeasterly right-of-way line of
Plumas County Road No. 509B to the
intersection of said line with the south
right-of-way line of the Western Pacific
Railroad Company; thence
northwesterly along the south right-of-
way line of the Western Pacific Railroad
Company to the west line of the
W NE .

Section 16--Al.
Section 17-N%,kNNlh. 2

Section 24-SI NE'ANE ,
NW NEA, S NE , NE NW ,
NE'ANW NW , NI'.NEi4SE NW ,
NEASE , NINW SE .

T.23N., R.12E-Delete entire present
description, insert the following:

Section 19-That portion of the S z
Lot 1. Lot 2, SE'/4NW , E SW.A
SW SW SV' SE lying west of the
westerly right-of-way line of California
State Highway.70; Lots 3 and 4.

Section 29-That portion of the
W' SWA lying west of the westerly
right-of-way line of California State
Highway 70.

Section 30-Lot 1.-that portion of
NE , EAVNW , N SE . E'IzSE SK
lying westerly of the westerly right-of-
way line of California State Highway 70,
NE ,aNE SW .

21Descibes all the land within the Wild and
Scenic River Bounday In Section 17./The wveesrn
terminus of the Recreation Zone of the Wild and
Scenic River Is a north-scuth line through the
southern entrance of the Spring Carden Railroad
Tunnel.
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Section 31-E /NE , S /NVz
NW 1/NE ,SV2NW NE4.

Section 32-N SW , SE SW4;
that portion of the NW , W SE ,
SW SW NE lying west of the
westerly right-of-way line of California
State Highway 70.

T.23N., R,13E.-Delete entire present
description, insert the following:

Section 34-That portion of the
EY2SE SE lying southeasterly of the
westerly most line of Parcel I as shown
on the map thereof filed July 12, 1974 in
Book 4 of Parcel Maps, Page 92, Records
of Plumas County, and further described
as follows: Beginning at a poinot on the
south boundary of Section 34 that lies
west 660.00 feet from the southeast
corner of Section 34, thence N44° 59' 27"
E., 937.23 feet to a point on the east line
of Section 34 that lies 660.00 feet north
of the southeast corner of Section 34.

Section 35-That portion of the
S aSWY4 lying south of the southerly
right-of-way line of California State
Highway 70, SW SW SE ,
SW SE SWSE4, SEY4SE'/
SEASEIA.

Section 36--That portion of the
SEANEY4, NEY4SWY4, S /SW4,
NE ASEV4, W SE lying between the
southeasterly right-of-way line of
California State Highway 70 and the
centerline of the mainline track of the
Western Pacific Railway Company; that
portion of the SE NE SE/4 lying
northwesterly of the centerline of the
mainline track of the Western Pacific
Railroad Company; NE NE SE.

- T.23N. R.14E-Delete entire present.
description, insert the following:

Section 26-That portion of the
W 1/SW NE , S NW A lying south of
the southerly right-of-way line of
California State Highway 70; that
portion of the NE4SW ,
NW 4SW SE , SEY4SW ,.
SW SWV4 lying north of the northerly
right-of-way line of the Western Pacific
Railroad Company; NW SW 4,'
W NW SE .

Section 27-That portion of the N /
lying south of the southerly right-of-way
line of California State Highwdy 70;
SW , W VSE4, NE SE .

Section 28-That portion lying south
of the southerly right-of-way line of
California State Highway 70.

Section 29-That portion of the N
lying south of the s6utherly right-of-way
line of California State Highway 70;
NV2S .

Section 30-That portion of Lots 3 and
4, E lying south of the southerly right-
of-way line of California State Highway
70.

Section 33-E /NE , NW 4NEY4,
NE NW , NE 4SEV4.

Section 34:-W /2NE , W .

Summary of Effects of Proposed Boundary
Adjustment

Miles Acre3
of

River FS. Other Total

CurrenL. .............
Recreation Zone_... 35 1,799 3,700 5,499
Recreation Zone.
Upond Publication

of Bdy Adj....... 35 2,272 6.711 8.983

Net AdjustmenL... 0 +473 +3.011 +9.484

Status of Entire River

Acres
Acres arawed by PL 90-542 and PL 94-486:

82 Mitesx320 Acres/Miles =26240
Current Acreage 20.303
Net Proposed Adjustment +3,484

Acreage upon Publication of Bdry Adj 23.787

Number of additional landowners
affected by planned acquisition within
proposed adjustment: 0

Maps showing bolh the proposed and
existing boundaries are available for
public review in the office of the Plumas'
Forest Supervisor, 159 Lawrence Street,
Quincy, California; Regional Forester,
630 Sansome Street, San Francisco,
California, and-Chief, Forest Service,
12th and Independence Avenue, SW.,
Washington, D.C.

Dated: July 1, 1980.
R. Mat Peterson,
Chief, Forest Service.
[FR Do. 0-20C33 Filed 7-10-8W. &45 am
BILUNG CODE 3410-11-M

Recommendations to the Secretary of
the Interior for the Withdrawal of
National Forest Lands Currently
Segregated from Mineral Entry and
State Selecton (subject to existing
valid rights); Intent to Prepare an
Environmental Impact Statement

The Department of Agriculture, Forest
Service, Alaska Region, intends to
prepare a draft environmental impact
statement concerning recommendations
to the Secretary of the Interior for the
withdrawal of National Forest System
lands currently segregated from mineral
entry and State selection [subject to
existing valid rights). 4'

Approximately 11.2 million acres of
National Forest System lands in Alaska
were segregated from these uses on
December 5,1978, for a 2-year period
under the authority of Section 204(b)(1)
of the Federal Land Policy and
Management Act (FLPMA). The 11.2
million acres consisted of 25 s6parate
areas and included the Misty Fiord and
Admirality Island National Monuments
which had also been withdrawn by the
President at the same tinme that he made

the monument proclamations on
December 1, 1978.

All of the areas involved had been
proposed for special classification, The
95th Congress considered the
Administration's proposal as well as
bills introduced in both the House and
the Senate. Since the 95th Congress
adjourned without completing action on
the Alaska national interest land
legislation, the decision was made to
apply for a withdrawal under Section
204(b)(1) of the FLPMA to protect the
scenic, historic, scientific, and/or
primitive attributes of the area, and In
aid of possible legislation. Congress did
not reach agreement on the Alaska
lands legislation in 1979, and pressing
international and domestic issues may
prevent action in 1980. With the
204(b)(1) segregation due to expire
December 5, 1980, it is therefore
appropriate to proceed as authorized by
FLPMA and seek continued protection
of the key units of the original
withdrawal identified through the land
management planning process and the
RARE II effort.

Alternatives being considered In the
environmental impact statement Include
withdrawal of some of all of the 25 areas
at issue for a time period of 2, 5, or 20
years. The no-change alternative being
considered would allow the present
order to expire December 5, 1980. ,

The scoping process for this Issue was
included as a function of the Regional
Plan issue identification. Future public
involvement will be through formalized
hearings as requried by FLPMA.
Hearings are tentatively scheduled for
September 1980, in Ketchikan, Juneau,
Sitka, and Anchorage. They will be
announced in local newspapers.

The responsible official is Secretary of
Agriculture Bob Bergland. The draft
environmental impact statement is
expected to be released in August 1980,

Questions about thq proposed action
and the environmental impact statement
should be directed to Jim Pierce, the
Interdisciplinary Team Leader for the
Alaska Region (907-586-7516),

Written comments and suggestions
concerning this analysis should be sent
to John A. Sandor, Regional Forestor,
USDA-Forest Service, P.O. Box 1020,
Juneau, Alaska 99802, by July 15,1980,

Dated: July 3.1980
Jerome A. Miles,
Acting Chief.
IFR Dec. 80-20632 Filed 7-10-01 845 aml
BILLNG CODE 3410-11-

Carson National Forest Grazing
Advisory Boards; Meetings

The West Carson Grazing Advisory
Board will meet at 10:00 a.m. on August

II J
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2,1980, on the Apache Allotment of the
Tres Piedras Ranger District, Tres
Piedras, New Mexico.

The East Carson Grazing Advisory
Board will meet at 10:00 a.m. on July 26,
1980, on La Lama Allotment of the
Questa Ranger District, Questa, New
Mexico.

The purpose of the meetings will be to
discuss the expenditure of Range
Betterment Funds and the status of
Management Plans.

The meetings will be open to the
public. Persons who wish to attend
should notify Ken Bishop, Telephone
505/758-2237, P.O. Box 558, Taos, New
Mexico 87571.

Written statements may be filed
before or during the meetings.

Dated: July 3,1980.
Jack Crellin,
Forest Supervisor.
[FR DoM. 800772 Filed 7-10-0, UAS am]

BIL NG CODE 3410-11-M

Rural Electrification Administration

Draft Environmental Impact Statement
and Notice of Public Hearing

Notice is hereby given that the Rural
Electrification Administration as lead
Federal agency has prepared a Draft
Environmental Impact Statement in
accordance with Section 102(2) Cq of the
National Environmental Policy Act of
1969, in connection with potential
financial assistance to East Kentucky
Power Cooperative (East Kentucky),
P.O. Box 707, Winchester, Kentucky
40391. The U.S. Environmental
Protection Agency, Region IV; U.S.
Army Corps of Engineers, Louisville
District; U.S. Department of the Interior
(U.S. Fish and Wildlife Service) and
Kentucky Department for Natural
Resources and Environmental Protection
have acted as cooperating agencies
during the NEPA process.

The anticipated financial assistance
would allow East Kentucky to secure
funds required for the construction of a
proposed steam-electric generating
station near Trapp, Clark County,
Kentucky. The project consists of two
650 MW (gross) coal-fired generating
units scheduled for operation in 1985
and 1987 respectively, and ancillary
facilities. Proposed electric transmission
associated with the project involves
three 345 kV lines from the Smith Plant
to the Avon Substation, (24 kin), to the
Maggard Substation (92 kin], to the
Brodhead Substation (59 kin]; one 161
kV line from Brodhead Substation to
Tyner Substation (44.7 kin; and four 138
kV lines from the Smith Plant to Lake
Reba (14.8 kin), Stanton (19.6 kin),

Spencer Road (24.9 km), and the Dale
Station (13.2 kin]. The project will
provide a reliable source of electrical
power to fill existing and projected
future needs of East Kentucky's member
distribution cooperatives.

The Kentucky Department for Natural
Resources and Environmental Protection
published a public notice of Preliminary
Determination under the regulations for
Prevention of Significant Air Quality
Deterioration (PSD) on May 27,1980.
EPA is presently completing its review.
and upon close of the 30-day public
notice period ending June 20,190, will
proceed to final determination relative
to giving approval to construct the
facility under PSD regulations, 40 CFR
52.21.

The U.S. Environmental Protection
Agency proposes to issue a National
Pollutant Discharge Elimination System
(NPDES) Permit, NPDES and application
number KY0055972. The permit
application describes seven proposed
discharges from construction and
operation of the facility which will
generate and transmit electricity SIC
Code 4911. The site is located adjacent
to the Kentucky River and Upper
Howard Creek in the vicinity of
Kentucky River Mile 188. Discharges
from 001 will enter the Kentucky River;
from 002 and 007 will enter Bull Run;
and from 003 to 006 will enter Upper
14 oward Creek. These streams have
been classified by the Commonwealth of
Kentucky for all uses. The Kentucky
Department for Natural Resources and
Environmental Protection has been
requested to certify the discharge(s] in
accordance with the provisions of
Section 401 of the Clean Water Act (33
U.S.C. Section 1251 et seq.).

The proposed NPDES permit contains
limitations on the amounts of pollutants
allowed to be discharged and was
drafted in accordance with the
provisions of the Clean Water Act (33
U.S.C. Section 1251 et seq.] and other
lawful standards and regulations. The
pollutant limitations and other permit
conditions are tentative and open to
comment from the public both in writing
and at the public hearing.

A fact sheet which outlines the
applicant's proposed discharge(s) and
EPA's proposed pollutant limitations
and conditions is available by writing or
calling the EPA. A copy of the draft
permit is also available from EPA. The
administrative record including the
application, draft permit, fact sheet.
environmental impact statement.
comments received, and other
information are available for review and
copying at 345 Courtland Street, second
floor, Atlanta, Georgia, between the
hours of 8:15 am. and 4:3 p.m., Monday

through Friday. A copying machine is
available for public use at a charge of
20€ per page.

In order to foster further public
participation on the propbsed financial
assistance, necessary permits,
determinations and approvals for the
proposed project, the Rural
Electrification Administration in
conjuntion with the U.S. Environmental
Protection Agency and the Kentucky
Department for Natural Resources and
Environmental Protection will hold a
public hearing. The hearing is scheduled
for Monday, August 11, 1980, and will
begin at 7:30 pm. in the Trapp
Elementary School on State Highway 89,
approximately 10 miles southeast of
Winchester, Kentucky. The hearing
panel will include representative's from
REA and EPA and Commonwealth of
Kentucky.

Both oral and written comments will
be accepted and a transcript of the
proceedings will be made. For the
accuracy of the record, written coments
are encouraged. The Hearing Officer
reserves the right to fix reasonable
limits on the time allowed for oral
statements.

Additional information on the
porposed project may be secured from
Mr. Frank W. Bennett, Director of Power
Supply Division, Rural Electrification
Administration, U.S. Department of
Agriculture, Washington. D.C. 20250.

Persons wishing to comment upon or
object to the project, the Draft
Environmental Impact Statement,
approval of financial assistance, the
NPDES permit issuance, the proposed
permit limitations and conditions and
the State certification are invited to
respond in writing on or before August
25,1980 or EPA's notice of availability of
the Draft EIS, whichever is later.
Comments are invited from the public
and particularly from state and local
agencies which are authorized to
develop and enforce environmental
standards, and from Federal agencies
having jurisdiction by law or special
expertise with respect to any
environmental impact involved from
which comments have not been
requested specifically.

Copies of the Federal Draft
Environmental Impact Statement have
been sent to various Federal. state, and
local agencies, as outlined in the Council
on Environmental Quality regulations.
Limited supplies of the Draft
Environmental Impact Statement are
available upon request to Mr. Bennett at
the address given above. Copies of the
Draft Environmental Impact Statement
which includes the Environmental
Analysis. Preliminary Determination.
and draft NPDES permit may be

I I
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examined during regular business hours
at the following locations: .
Rural Electrification Administration,

USDA, 14th and Independence
Avenue, S.W., Room 5831,
Washington, D.C. 20250.

U.S. Environmental Protection Agency,
'Region IV, 345 Courtland Street, N.E.,
Atlanta, Georgia 30308.

Kentucky Department for Natural
Resources and Environmental
Protection, Century Plaza, U.S. 127
South, Frankfurt, Kentucky 40601.

Libraries
Clark County Public Library, 109 S. Main

Street, Winchester, Kentucky 40391.
Kennedy Memorial Library, West Liberty,

Kentucky 41472.
Lexington Public Library, 251 West 2nd

Street, Lexington, Kentucky 40500.
Madison County Public Library, 345

Lancaster Avenue, Richmond, Kentucky
40475.

Menifee County Public Library French Burg,
Kentucky 40322.

Powell County Public Library, Court Street,
Stanton, Kentucky 40380.

Mt. Sterling Public Library, 117 West High
Street, Mt. Sterling, Kentucky 40353.

Owsley County Public Library, Booneville,
Kentucky 41314.
Persons, organizations and agencies

wishing to comment should do so in
writing within the 45-day period
indicated above and address their
correspondence to Mr. Bennett of REA
at the address given above, the
Enforcement Division, U.S.
Environmental Protection Agency, 345
Courtland Street, N.9., Atlanta, Georgia
30308, Attention: Mr. Charles H. Kaplan;

,and the Kentucky Department for
Natural Resources and Environmental
Protection, Century Plaza, U.S. 127
South, Frankfort, Kentucky 40501,
Attention: Mr. Clyde P. Baldwin. The
NPDES number (KY0055972) should be
included in the first page of comments.
All comments received within the 45-
day period will be considered in the
formulation of final determinations
regarding the approval of REA funding
of the project, the Final Environmental
Impact Statement, the NPDES permit,
and permit conditions, and the State
certification. Response to all substantive
comments made at the public hearing
will be published in the Final
Environmental Impact Statement.

The EPA Regional Administrator has
elected to use the nonadversary
procedures for initial licbnsing in
processing the NPDES permit.

Request for a panel hearing on the
NPDES permit pursuant to the
nonadversary procedures for initial
licensing may be filed in accordance
with 40 CFR 124.114 prior to the close of
the comment period. Such requests must

contain the items specified in 40 CFR
124.114. Additional information
regarding panel hearings can be found
at 40 CFR, part 124, subpart I (44 FR
32944, June 7, 1979) or by contacting the
Legal Branch at the Enforcement
Division, EPA, at the above address or
at 404-881-2641.

Final REA and EPA action pursuant to
this.proposed East Kentucky project
(including any release of funds) will be
taken only after REA has reached
satisfactory conclusions with respect to
its environmental-effects and after
procedural requirements set forth in the
National Environmental Policy Act of
1969 and requirements of other
environmentally related statutes,
regulations, and Executive Orders have
been met.

Dated at Washington, D.C., this 2nd day of
July, 1980.
Robert Feragen,
Administrator, Rural Electrification
Administration.
[FR Doc. 80-20743 Filed 7-10-80 845 am
BILNG CODE 3410-15-M

CIVIL AERONAUTICS BOARD
[Docket 34851; Order 80-7-46]

Application of Deutsche Lufthansa
Aktiengesellschaft
AGENCY: Civil Aeronautics Board.
ACTION: Notice of Order to Show Cause

SUMMARY: The Board proposes to
approve the following application:

Applicant: Deutsche Lufthansa
Aktiengesellschaft.

Application Date: February 27,1979.
Authority Sought: amendment of its

foreign air carrier permit to authorize it
to engage in foreign air transportation of
persons, property, and mail as follows
between a point or points in Germany;
directly and via intermediate points; and
the coterminal points Anchorage,
Alaska, Atlanta, Ga., Boston, Mass.,
Chicago, Ill., Dallas/Ft. Worth, Texas,
Los Angeles, Ca., Miami, Fla., New-
York, New York, Philadelphia, Pa., San
Francisco, Ca., and San Juan, P.R.; and
beyond to any points outside the United
States of America; without directional
limitation.
OBJECTIONS: All interested persons
having objections to the Board's
tentative findings and conclusions that
this authority should be granted, as
described in the order cited above, shall,
No Later Than August 1, 1980, file a
statement of such objections with the
Civil Aeronautics Board (20 copies) and
mail copies to the applicant, the
Department of Transportation, the
Department of S,,te, and the

Ambassador of the Federal Republic of
Germany in Washington, D.C. A
statement of objections must cite the
docket number and must include a
summary of testimony, statistical data,
or other supporting evidence.

If no objections are filed, the
Secretary of the Board will enter an
order which will, subject to disapproval
by the President, make final the Board's
tentative findings and conclusions and
issue the proposed permit.
Addresses for objections:
Docket 34851, Docket Section, Civil

Aeronautics Board, Washington, D.C.
20428.

G. Nathan Calkins, Arthur D. Berstein,
Suzette Matthews, Calland, Kharasch,
Calkins & Short, 1054 Thirty-First Street,
N.W., Washington, D.C. 20007, (Attorneys
for Deutsche Lufthansa Aktlengesellschaft).
To Get a Copy of The Complete

Order, request it from the C.A.B.
Distribution Section, Room 510, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428, Persons outside the
Washington metropolitan area may send
a postcard request.

For Further Information, contact
Jeffrey B. Gaynes, Legal Division,
Bureau of International Aviation, Civil
Aeronautics Board; (202) 673-5035.

By the Civil Aeronautics Board: July 8,
1980.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 80-20704 Fled 7-10-M0. 8:43 amli
BILING CODE 6320-O1-M

[Docket 38033; Order 80-7-47]

Application of Guyana Airways Corp.
AGENCY: Civil Aeronautics Board.
ACTION: Notice of Order to Show Cause..

SUMMARY: The Board proposeb to
approve the following application:

Applicant: Guyana Airways
Corporation.

Application Date: April 11, 1980,
Authority Sought: Amendment of

foreign air carrier permit to add
passenger authority betwe'en Guyana
and Miami via intermediate points.
OBJECTIONS: All interested persons
having objections to the Board's
tentative findings and conclusionsthat
this authority should be granted, as
described in the order cited above, shall,
No Later Than July 31, 1980, file a
statement of such objections with the
Civil Aeronautics Board (20 copies) and
mail copies to the applicant, the
Department of Transportation, the
Department of State, and the
Ambassador of Guyana in Washington,
D.C. A statement of objections must cite
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the docket number and must include a
summary of testimony, statistical data,
or other such shpporting evidence.

If no objections are filed, the
Secretary of the Board will enter an
order which will, subject to disapproval
by the President, make final the Board's
tentative findings and conclusions and
issue the proposed permit.
Addresses for objections:
Docket 38033, Docket Section. Civil

Aeronautics Board, Washington, D.C.
20428.

Guyana Airways Corporation. c/o V. Michael
Strauss, 1001 Connecticut Avenue NW.,
Suite 401, Washington. D.C. 20036.
To Get a Copy of the Complete Order,

request it from the C.A.B. Distribution
Section, Room 516, 1825 Connecticut
Avenue NW., Washington, D.C. 20428.
Persons outside the Washington
metropolitan area may send a postcard
request.

For Further Information, contact Alice
Larkin, Regulatory Affairs Division,
Bureau of International Aviation, Civil
Aeronautics Board; (202) 673-5134.

By the Civil Aeronautics Board: July 8.
1980.

Phyllis T. Kaylor,
Secretary.
[FR Do. 80-2O705 Filed 7-10-.0 8:45 am)

BILUNG CODE 6320-01-M

[Docket 37559; Order 80-7-48]

Application of Thai Airways
International Ltd.
AGENCY: Civil Aeronautics Board.
ACTION: Notice of Order to Show Cause.

SUMMARY: The Board proposes to
approve the following application:

Applicant: Thai Airways International
Limited.

Application Date: January 30, 1980.
Authority Sought: Foreign air carrier

permit to operate scheduled air service
between Thailand and Los Angeles,
California and Dallas/Fort Worth,
Texas via Tokyo, Japan and Seattle,
Washington, and specified charter air
services.
OBJECTIONS: All interested persons
having objections to the Board's
tentative findings and conclusions that
these actions should be taken as
described in the order cited above, shall,
No Later Than August 4, 1980, file a
statement of such objections with the
Civil Aeronautics Board (20 copies) and
mail copies to the applicant, the
Department of Transportation, the
Department of State, and the
Ambassador of Thailand in Washington,
D.C. A statement of objections must cite
the docket number and must include a

summary of testimony, statistical data,
or other such supporting evidence.

If no objections are filed, the -

Secretary of the Board will enter an
order which will, subject to disapproval
by the President, make final the Board's
tentative findings and conclusions and
issue the proposed permiL
Address objections to:
Docket 37559, Docket Section. Civil

Aeronautics Board. Washington, DeC.
20428.

Applicant: Thai Airways Intcrnational
Limited, c/o R. Tenney Johnson. Sullivan &
Beauregard, 1800 M Street. N.W.
Washington, D.C. 20030.

To Get a Copy of the Complete Order,
request it from the C.A.B. Distribution
Section, Room 516,1825 Connecticut
Avenue, N.W. Washington, D.C. 20428.
Persons outside the Washington
metropolitan area may send a postcard
request.

For Further Information, contact
Nancy L Pitzer, Regulatory Affairs
Division, Bureau of International
Aviation, Civil Aeronautics Board; (202)
673-5134.

By the Civil Aeronautics Board: July 8,
1980.
Phyllis T. Kaylor,
Secretay.
[FR Mo- W0"067-- 8 45,-,l
BILLNG CODE 6320-01-M

Applications for Certificates of Public
Convenience and Necessity and
Foreign Air Carrier Permits Filed Under
Subpart Q of the Board's Procedural
Regulations

Notice is hereby given that, during the
week ended July 3,1980 CAB has
received the applications listed below,
whichlrequest the issuance, amendment,
or renewal of certificates of public

.convenience and necessity or foreign air
carrier permits under Subpart Q of 14
CFR 302.

Answers to foreign permit
applications are due 28 days after the
application is filed. Answers to
certificate applications requesting
restriction removal are due within 14
days of the filing olthe appliaction.
Answers to conforming applications in a
restriction removal proceeding are due
"28 days after the filing of the original
application. Answers to certificate
applications (other than restriction
removals) are due 28 days after the
filing of the application. Answers to
conforming applications or those filed in
conjunction with a motion to modify
scope are due within 42 days after the
original application was flied. If you are
in doubt as to the type of application
which has been filed, contact the

applicant, the Bureau of Pricing and
Domestic Aviation (in interstate and
overseas cases) or the Bureau of
International Aviation (in foreign air
transportation cases).

Subpart Q Applications

Date filed, Doaket ANo. and Desciption
7-1-80--38406, Ozark Air Lines. Inc.,

Lambert-St. Louis International Airport. St.
Louis, Missouri 63145. Application of Ozark
Air Lines, Inc. pursuant to Section 40"1 of
the Act and Subpart Q of the Board's
Procedural Re,-,ulations requests
amendment of its certificate of public
convenience and necessity for Route 107 so
as to authorize it to engage in nonstop
scheduled air transportation of persons,
property and mail between the terminal
point St. Louis, Missouri, and the alternate
terminal points:

Providence. Rhode Island
Charleston. South Carolina
Jackson/Vicksburg, Mississippi
Columbia, South Carolina
Shreveport. Louisiana
Savannah. Georgia
Harrisburg/York. Pennsylvania
Lexington. Kentucky
Mobile. Alabama/Pascagoula. Mississippi
Greenville/Spartanburg, South Carolina
Chattanooga. Tennessee
Allentown/Bethlehem/Easton, Pennsylvania
Harlingen/San Benito, Texas
San Antonio. Texas
Midland/Odessa. Texas
Baton Rouge. Louisiana
Fort Wayne. Indiana
Evansville. Indiana
Huntsville and Decatur. Alabama
Akron/Canton. Ohio
Charleston/Dunbar. West Virginia
Montgomery. Alabama
South Bend. Indiana
Lansing, Michigan
Saginaw/Bay City/Midland, Michigan
Augusta. Georgia
Melbourne. Florida
Eugene. Oregon
Salinas/Monteray. Clifornia
Scranton/Wilkes-Barre. Pennsylvania
Fargo, North Dakota/Moorhead. Minnesota
Asheville. North Carolina
Bangor, Maine
Columbus. Georgia
Gainesville. Florida
Grand Junction. Colorado
Santa Barbara. California
Newport News/Hampton. Virginia

Conforming Applications and Answers are
duel July 28.190.
7-1-80--38407, Continental Air Lines, Inc.,

Los Angeles International Airport. Los
Angeles, California 90009. Conforming
Application of Continental Air Lines, Inc.
pursuant to Section 401 of the Act and
Subpart Q of the Board's Procedural
Regulations requests the Board to amend
its certificate of public convenience and
necessity for route 29 so as to authorize it
to perform round trip nonstop air
transportation between Denver, Colorado
and Sioux Falls, South Dakota.
Answers may be filed by July 21,1980.

7-1-80-3841. Air California. c/O John W.
Simpson. Koteen & Burt. 1150 Connecticut
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Avenue, N.W., Washington, D.C. 20036.
Applicatioh of Air California pursuant to
Section 401 of the Act and Subpart Q of the
Board's Procedural Regulations-requests
the Board to grant it authority to engage in
schedule air transportation of persons,
property and mail between Los Angeles,
California on the one hand and Monterey
and Fresno, California on the other and
between Fresno, California and San
Francisco, California on the other.
Conforming Applications and Answers

may be filed by July 29,1980.
7-3-80-38428, World Airways, Inc., c/o

Allen L. Lear, Zuckert, Scoutt &
Rasenberger, 888 Seventeenth Street, N.W.,
Washington, D.C. 20006. Application of
World Airways, Inc. pursuant to Section
401 of the Act and Subpart Q of the Board's
Procedural Regulations requests that its
certificate of public convenience and
necessity for Route 192 be amended so as
to authorize the nonstop air transportation
of persons, property, and mail between
Poston, Massachusetts and Cleveland,
Ohio.
Conforming Applications and Answers

may be filed July 31,1980.
7-3-80--38434, Frontier Airlines, Inc., 8250

Smith Road, Denver, Colorado 80207.
Application of Frontier Airlines, Inc.
pursuant to Section 401 of the Act and
Subpart Q of the Board's Procedural
Regulations requests amendment of its
certificate of public convenience and
necessity for Route 73 to authorize nonstop
service between Denver, Colorado on the
one hand, and Sioux Falls, South Dakota,
on the other hand.
Conforming Applications and Answers are

due July 21, 1980.
[FR Doc. 80-20703 Filed 7-10-80; 8:45 aml
BILUNG CODE 6320-01-M

DEPARTMENT OF COMMERCE

Office of the Secretary

National Voluntary Laboratory
Accreditation Program (NVLAP);
Quarterly Report

This quarterly report covers the
period from April 1 to June 30, 1980, and
has been prepared in accordance with
§ § 7a.17(a), 7b.17(a), and 7c.17(a) of the
National Voluntary Laboratory
Accreditation Program (NVLAP)
procedures (15 CFR Parts 7a, 7b, and 7c).

An amendment to the NVLAP
procedures, published in the Federal
Register on April 21, 1980 (45 FR 26993-
26994), provides a method by which
additional standards and test methods
can be included in the list of standards
and test methods in a laboratory
accreditation program (LAP) established
for a specific product under NVLAP
procedures. The additional carpet
methods listed in the January 23, 1980
Federal Register notice (45 FR 5572-
5600) announcing final criteria and fees
for accrediting laboratories that test

thermal insulation materials (insulation
LAP), freshly mixed field concrete
(concrete LAP), and carpet (carpet LAP)
became an official part of the carpet
LAP as of April 21,1980.

No accreditation actions were taken
during the second quarter of 1980.
However, a total of 99 formal
applications-for accreditation were
received in response to the January 23,
1980 Federal Register notice. This is the
second round of accreditation
determinations under the insulation LAP
and-the first round for the concrete and
carpet LAPs. The opening of the next
round will be announced within the next
six months. The names of the applicants
currently undergoing assessments are
set forth below.

The 30 applicants denoted by an
asterisk (*) have already been
accredited for certain test methods
under the insulation LAP (see the
January 14, 1980 Federal Register notice,
45 FR 2682-2699, for the list of tests
methods for which each laboratory is
accredited). These 30 accredited
laboratories are applying for a one-year
renewal of their accreditation which
would otherwise expire on October 11,
1980.
Laboratories Undergoing Assessment in the
Insulation LAP
Butler Manufacturing Co. (Grandview, MO)*
Certainteed Corp. (Blue Bell. PA)*
Certified Testing Laboratories, Inc. (Dalton,

GA]'
Commercial Testing Co. (Dalton, GA)*
Dow Chemical, U.SA. (Granville, OH)*
Dynatech R/D Co. (Cambridge, MA)*
Dynatherm Engineering (Lino Lakes, MN)*
Factory Mutual Research Corp. (Norwood,
MA}*

Geoscience, Ltd. (Solana Beach, CA)
Hardwood Plywood Manufacturers

Association (Reston, VA)*
Hauser Laboratories (Boulder, CO)*
INTEST Laboratories, Inc. (Minneapolis,

MN)
Jim Walter Research Corp, (St. Petersburg,

FL)*
Johns-Manville Sales Corp. (Denver, CO)*
Lander Thermal Conductivity Lab.

(Minneapolis, MN)*
NAHEB Research Foundation (Rockville, MD)*
Olin Corporation (New Haven, CT)
Owens Coming Fiberglas Corp., Tech. Center

(Granville, OH)*
Owens Coming Fiberglas Corp., (Barrington,
NJ*

Owens Coming Fiberglas Corp., (Delmar,
NJI*

Owens Coming Fiberglas Corp., (Kansas
City, KN)*

Owens Corning Fiberglas Corp., (Fairburn,
GA)*

Owens Coming Fiberglas Corp., (Newark,
OH)-

Owens Coming Fiberglas Corp., (Santa Clara,
CA)-

Owens Coming Fiberglas Corp.,
(Waxahachie, TX)*

Pabco R & D Labs (Fruita, CO]*
Southwest Research Institute (San Antonio,TX)"
Sparrell Engineering Research Corp.

(Damariscotta, ME)*
Technical Micronics Control, Inc. (Huntsville,

ALI*
Terralab Engineers (Salt Lake City, UT)
Thermton Research Laboratory (Fort Wayne,

IN)
Twin City Testing & Engineering Laboratory,

Inc. (St. Paul, MN)
Underwriters Laboratories, Inc, (Northbrook,

IL)*
Underwriters Laboratories, Inc. (Santa Clara,

CA)*
Upjohn Co./Donald S. Gilmore Laboratories

(North Haven, CT)
U.S. Testing Co., Inc. (Hoboken, NJ)'
U.S. Testing Co., Inc., (Los Angeles, CA)'
U.S. Testing Co., Inc., (Tulsa, OK)*

Laboratories Undergoing Assessment In the
Concrete LAP
Aguirre Engineers, Inc. (Englewood, CO)
American Admixtures Corp. (Chicago, IL)
American Testing Laboratories, Inc.

(Lancaster, PA)
Arizona Sand & Rock Co. (PhoenixtAZ)
Arundel Corp. Greenspring Laboratory

(Baltimore, MD)
ATEC Associates, Inc. (Cincinnati, OH)
Atlantic Testing Laboratories, Ltd. (Cicero,

NY)
Bowser-Morner Testing Labs., Inc. (Dayton,

OH)
Bowser-Momer Testing Labs., Inc.

(Maysville;KY)
Bowser-Momer Testing Labs., Inc. (Toledo,

OH)
Capitol Cement (San Antonio, TX)
Central Ready Mixed Concrete R&T Center

(Milwaukee, WI)
Contractor Supply Corp. of W. Va,, Inc.

(Wheeling, WV)
Controlled Concrete Methods, Inc.

(Tarrytown, NY)
Diversified Concrete Products R&D Center

(Santa Ana, CA)
Dolese Company Eng. Dept. Lab. (Oklahoma

City. OK)
Engineering Testing Laboratory (Akron, OH)
Engineers Testing Labs, Inc. (Phoenix, AZ)
Flintkote Stone Products Co. (White Marsh,

MD)
Franklin Research Center (Philadelphia, PA)
GARCO Testing Laboratories (Murray, UT)
General Testing Laboratories, Inc. (Kansas

City, MO)
H. C. Nutting Co. (Cincinnati, OH)
Hales Testing Laboratories, Inc. (Hayward,

CA)
Herron Consultants, Inc. (Cleveland, OH)
Kelso Industries, Inc. Bldg. Malls. Div.

(Galveston, TX]
Lewis Engineering, Inc. (Plainfield, IN)
Lowry Testing Laboratories (Sacramento,

CA),'
Material Service Corp. (Chicago, IL)
Materials Testing Consultants, Inc. (Grand

Rapids, MI)
Northern Testing Laboratories, Inc. (Boise,

ID)
Northern Testing Laboratories, Inc. (Billings,

MT)
Northern Testing Laboratories, Inc. (Great

Falls, MT)

I.I
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Portland Cement Assoc. Const. Tech. Labs
(Skokie, IL)

Smith-Emery Company (Los Angeles, CA)
Soil Testing Services of Carolina, Inc.

(Research Triangle Park, NC)
Soil Testing Services, Inc. (Northbrook, IL)
Southwestern Laboratories (Houston, TX)
Standard Testing & Engineering (Oklahoma

City, O1
Tanner Companies United Metro Div. Lab.

(Phoenix, AZ)
Testing Engineers, Inc. (Oakland. CA)
Testing Engineers, Inc. (Santa Clara, CA)
Testing Laboratories, Inc. (Alamogordo. NM)
Texas Testing Laboratories, Inc. (Dallas, TX)
Twin City Testing & Engineering Laboratory,

Inc. (St. Paul, MN)
U.S. Testing Co., Inc. (Hoboken, NJ)
W. R. Grace & Co.-CPD Lab. (Cambridge,

MA)
Walter Keeler Co., Inc. (Wichita, KS]
Walter H. Flood & Co., Inc. (Hillside, IL)

Laboratories Undergoing Assessment in the
Carpet LAP
American Carpet Laboratories, Inc.

(Ringgold, GA)
Armstrong Cork Co. (Marietta, PA)
Bigelow-Sanford, Georgia Rug Mills, Q.C.

Labs. (Summerville, GA)
Bigelow-Sanford, Inc. Technical Services,

(Greenville. SC)
C. I-L Maslund & Sons (Carlisle. PA)
Certified Testing Laboratories, Inc. (Dalton.

GA)
Chisholm Trail Testing and Engineering Co.,

Inc. (Decatur, TX)
Commercial Testing Co. (Dalton, GA)
Coronet Carpets (Dalton, GA)
Evans & Black Carpet Mills, Inc. (Dalton, GA)
Factory Mutual Research Corp. (Norwood,

MA)
Galaxy Testing Laboratory (Chatsworth. GA)
Hardwood Plywood Manufacturers

Association (Reston, VA)
Independent Textile Testing Service. Inc.

(Dalton, GA)
Mohasco Corp. Physical Testing Lab.

(Amsterdam, NY]
Shaw Industries, Inc. Q.C. Lab (Dalton, GA)
Southwest Research Institute, (San Antonio,

TX)
Technical Micronics Control, Inc. (Huntsville,

AL)
Terralab Engineers (Salt Lake City, UT)
Trend/Roxbury Div. of WWG Industries, Inc.

(Rome, GA)
Underwriters Laboratories, Inc. (Northbrook

IL)
t.S. Testing Co., Inc. (Hoboken, ND)
U.S. Testing Co., Inc. (Los Angeles, CA)
World Carpets, Inc. (Dalton, GA)

Dated. July 8,1980.
Jordan J. Baruch,
AssistantSecretaryforProductivity,
Technology; and InnovaLion.
[FR Doc. 80-20702 Filed 7-IG-80 845 aml

BILLING CODE 3510-13-M

U.S. Travel Service

Travel Advisory Board; Rescheduled
Meeting

On June 12,1980, notice was given
that the Travel Advisory Board would
meet on July 24,1980 (45 FR 39884).
Notice is hereby given that the Travel
Advisory Board meeting has been
rescheduled for August 26,1980, at 9:00
a.m., in Room 6802 of the Main
Commerce Building, 14th Street and
Constitution Avenue, N.W., Washington,
D.C. 20230.

A limited number of seats will be
available to observers from the public
and the press. The public will be
permitted to file written statements with
the Committee before or after the
meeting. To the extent time is available.
the presentation of oral statements will
be allowed.
. Sue Barbour, Travel Advisory Board

Liaison Officer, the United States Travel
Service, Room 1858, U.S. Department of
Commerce, Washington, D.C. 20230,
telephone 202/377-4752, will respond to
public requests for information about
the meeting.
Joann Westphal,
Acting Assistant Secretary for Tourism
Department of Commerce.
tFA Dvc W-0h5O Fi!,J &-145 arl

OILLING CODE 3510-1141

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1980; Additions
AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.
ACTION: Additions to Procurement List.

SUMMARY: This action adds to
Procurement List 1980 commodities to be
produced by workshops for the blind or
other severely handicapped.
EFFECTIVE DATE: July 11, 1980.
ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, 2009 14th Street North.
Suite 610, Arlington, Virginia 22201.
FOR FURTHER INFORMATION CONTACT.
C. W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: On May
9, 1980, the Committee for Purchase from
the Blind and Other Severely
Handicapped published notice (45 FR
30667) of proposed additions to
Procurement List 1980, November 27,
1979 (44 FR 67925).

After consideration of the relevant
matter presented, the Committee has
determined that the commodities listed

below are suitable for procurement by
the Federal Government under 41 U.S.C.
46-48c, 85 Stat. 77.

Accordingly, the following
commodities are hereby added to
Procurement List 1980:
Class 7340-Flatware, Plastic, Picnic 7340-00-

170-8374. 7340-0(-205-3187,7340-00-205-
3342. (For GSA Regions 2 3,5, 61.

Class 9905-Tag, Marker. 9905-00-537-8954.
C. V. Fletcher,
Ewcutive Director.
JFn F,'.A-zz r~ 7-10-. C-45 aml
*ILLING COo 6120-33-M

Procurement List 1980; Proposed
Additions
AGENCY. Committee for Purchase from
the Blind and Other Severely
Handicapped.
ACTION: Proposed Additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to Procurement List
1980 a commodity to be produced by
and services to be provided by
workshops for the blind and other
severely handicapped.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: August 13,1930.
ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Z009 14th Street North,
Suite 610, Arlington, Virginia 22201.
FOR FURTHER INFORMATION CONTACT. C.
W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2), 85 Stat. 77. Its purpose is to
provide interested parties an
opportunity to submit comments on the
possible impact of the proposed action.

If the Committee approves the
proposed additions, all entities of the
Federal Government will be required to
procure the commodity and services
listed below from workshops for the
blind or other severely handicapped.

It is proposed to add the following
commodity and services to Procurement
List 1980, November 27,1979 (44 FR
67925):
Class 7920.-Paper Towel, Disposal Wiper,

7920-00-823-9773.
SIC 7349--Janitorial/Custodial Service, Base

Education Trailers, Fairchild Air Force
Base, Spokane. Washington.

SIC 7538-Rebuilding Automotive
Components, GSA Interagency Motor Pool.
USPO & Courthouse. Newark, New Jersey.

C. W. Fletcher,
&ecutive Directar.
(FR Do ING-Z04 CO Ld 7-I-K 8:45 a=
BIL~LM# CODE 6820-33-M
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Procurement List 1980; Proposed
Deletion

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.
ACTION: Proposed deletion from
procurement list.

SUMMARY: The Committee has received
a proposal to delete from Procurement
List 1980 a commodity produced by
workshops for the blind or other
severely handicapped.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: August 13, 1980.

ADDRESS: Committee for Purchase from
the Blind and-Other Severely
Handicapped, 2009 14th Street North,
Suite 610, Arlington, Virginia 22201.
FOR FURTHER INFORMATION CONTACT: C.
W. Fletcher (703) 557-1145.
SUPPLEMENTARY INFORMATION: This

notice is published pursuant to 41 U.S.C.
47(a)(2), 85 Stat. 77. Its purpose is to
provide interdsted parties an
opportunity to submit comments on the
possible impact of the proposed action.

It is proposed to delete the following
commodity from Procurement List 1980,
November 27, 1979 (44 FR 67925):
Class 7530-Folder Set, File,-7530-00-281-

5905.
C. W. Fletcher,
Executive Director.
[Fit Dec. 80-Z095 Filed 7-10-80; 8:45 aml
BILLING CODE 6820-33-M

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

Intent To Prepare a Draft Supplement
to the Final Composite Environmental
Statement (DSES) for Maintenance
Dredging of Existing Navigation
Projects In the San Francisco Bay
Region, California
AGENCY: Department of Defense, San
Francisco District, U.S. Army Corps of
Engineers.
ACTION: Notice of Intent to prepare a
Draft Supplement Environmental
Statement.

SUMMARY:
1. ProposedAction: The San Frahcisco

District, U.S. Army Corps of Engineers,'
performs maintenance dredging for 12
Federal navigation projects in San
Francisco Bay and issues permits for
other non-federal navigation projects in
the Bay. In December of 1975 the Final
Composite Environmental Statement for
these projects was filed by the San
Francisco District. The DSES will

evaluate possible mbdifications to the
on-going maintenance dredging program
in San Francisco Bay.

2. Alternatives: The alternative
methods of dredging and disposal to be
considered are:

a. Clamshell dredge and barge
(aquatic disposal).

b. Hopper dredge (aquatic disposal).
c. Hydraulic pipeline dredge (aquatic

-disposal).
d. Hydraulic pipeline dredge (land

disposal).
3. Scoping Process:
a. A scoping meeting will be held on

29 July 1980, 10:30 am, at the Corps of
Engineers San Francisco Bay Delta
Model and Regional Visitors Center
Multipurpose Room, 2100 Bridgeway
Road, Sausalito, California. All
interested government agencies, public
interest groups, and individuals are
invited to particpate in the scoping
process.

b. The primary purpose of the scoping
process is to identify the significant
issues to be analyzed in the DSES. To
date, without benefit of the formal
scoping session, significant issues
appear to be related to water quality
impacts at the dredge and disposal sites;
impacts on biological communities at
the dredge and disposal sites; and
availability of land disposal sites versus
open water disposal.

c. The necessary degree of
coordination will be carried out as
required by the Fish and Wildlife
Coordination Act, Clean Water Act, the
Endangered Species Act, and the
National Historic Preservation Act.

d. It is estimated that the DSES will be
released to the public and filed with the
U.S. Environmental Protection Agency
in December 1981.

e. Questions pertaining to the
proposed action can be referred to
Barney Opton, Environmental Branch,
San Francisco District, Corps of
Engineers, 211 Main St.,.San Francisco,
California 94105 (Telephone 415-556-
0325).

Dated: June 19,1980.
Paul Bazilvich, Jr.,
Colonel, Corps of Engineers, District
Engineer.
[FR Doc. 80-20793 Filed 7-10-80. 8:45 aml
BILLING CODE 3710-FS-M

Department of the Army

Privacy Act of 1974; Deletion and
Amendments to Systems of Records
AGENCY: Department of the Army, DOD.
ACTION: Notice of deletion and
amendments to systems of records.

SUMMARY: The Army proposes to delete
1 and amend 5 systems of records
subject to the Privacy Act of 1974,
Specific changes to the systems being
amended are set forth below, followed
by the systems published in their
entirety as amended.

DATE: The systems shall be amended as
proposed without further notice on
August 11, 1980, unless comments are
received on or before August 11, 1980,
which would result in a contrary
determination and require republication
for further comments.

ADDRESS: Any comments, including'
written data, views or arguments
concerning the action proposed should
be addressed to the System Manager
identified in the system notice.

FOR FURTHER INFORMATION CONTACT:
Mr. Cyrus H. Fralker, The Adjutant
General's Office (DAAG-AMR-R), 1000
Independence Avenue, SW,
Washington, DC 20314; telephone 202/
693-0973.
SUPPLEMENTARY INFORMATION: The
Departmerit of the Army systems of
records notices, as prescribed by the
Privacy Act of 1974, have been
published in the Federal Register as
follows:

FR Dc. 79-37052 (44 FR 73729) December 17.
1979

FR Doc. 80-594 (45 FR 1658) January 8,1080
FR Doc. 80-3891 (45 FR 8399) February 7, 1980
FR Doc. 80-7515 (45 FR 15730) March 11, 1980
FR Doc. 80-9033 (45 FR 20992) March 31, 1080
FR Doc. 8D-10014 (45 FR 21673) April 2, 1980'
FR Doc. 80-150501-M (45 FR 26117) April 17,

1980
FR Doc. 80-13708 (45 FR 29390) May 2,1080

Proposed amendments are not within
the purview of the provisions of 5 USC
552a(o) of the act which require the
submission of a new or altered system
report.
July 7.1980.
M. S. Healy,
OSDFederalRegisterLiaison Officer,
Washington Herdquarters Services.,
Department of Defense.

Deletion

A1014.07bDAPE

SYSTEM NAME:

1014.07 Correspondence School Basic
Data File (44 FR 73972), December 17,
1979.

REASON:

Records are covered in system notice
A1012.04hDAMO NDU Student Data
Files (45 FR 21674), April 2, 1980, as
corrected by 45 FR 26117, April 17, 1980,
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Amendments

A0225.11bDAAG

SYSTEM NAME:

225.11 USA Individual Ready, Standby
and Retired Reserve Personnel
Information System (44 FR 73781],
December 17,1979.

CHANGES:

SYSTEM NAME:

Insert word "The" between "225.11"
and "USA".

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Delete phrase "not more than 15 days
annual" and word "field".

RETENTION AND DISPOSAL:

Change word "two" to Arabic
numeral "6".

NOTIFICATION PROCEDURE:

Change telephone to "Area Code 314/
263-7733".

A0225.11fDAPC

SYSTEM NAME:

225.11 Enlisted Year Group
Management File/RETAIN (44 FR
73782), December 17, 1979.

CHANGES:

CATEGORIES OF RECORDS IN THE SYSTEM:

Add to "Automated" records: "basic
pay entry date, promotional status
(MOS), special skill identifier, additional
skill identifier".

A0708.21aTRADOC

SYSTEM NAME:

708.21 MASSTER Personnel
Information System (44 FR 73879).
December 17,1979.

CHANGES: -

SYSTEM NAME:

Delete '"MASSTER" and substitute
"TCATA".

SYSTEM LOCATION:

Delete-"Resource Management,
Military Personnel Branch,
Headquarters Modem Army Selected
Systems Test Evaluation Review

-(MASSTER), ATMAS-RM-PM" and
substitute "Personnel and
Administration, Personnel Branch,
Headquarters (HQ) TRADOC Combined
Arms Test Activity (TCATA], ATCAT-
SPT-AGA".

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete '"MASSTER" and substitute
"TCATA".

CATEGORIES OF RECORDS IN THE SYSTM

Delete "MASSTER" and substitute
"TCATA".

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:.

Delete "MASSTER" and substitute
"TCATA".

RETRIEVABILTV.

Following "SSN", add "and name".

SYSTEM MANAGER(S) AND ADDRESS:.

Delete "Military Personnel Branch,
ATMAS-RM-PM" and substitute
"Personnel Branch, ATCAT-SPT-AGA,
Headquarters TRADOC Combined
Arms Test Activity".

RECORD SOURCE CATEGORIES:

Following "Employee Record Cards"
add "TDY Orders and TDY Vouchers".

A0710.10DAAG

SYSTEM NAME:

710.10 Reserve Personnel Information
Reporting System (44 FR 73911),
December 17,1979.

CHANGES:

RETRIEVABILITY:

In first sentence, after "SSN", add
"within unit identification code".

RETENTION AND DISPOSAL:

Delete entry and substitute "A record
is retained for the duration of the
reservist's unit assignment".

CONUS: The current tape file and the
two previous tape files are retained at
any given time.

OVERSEAS: Record files are retained
for historical data reporting as follows: 4
years for reports for months of March,
June, and December, 6 years for the
report month of September and 2 years
for all other report months."

A0807.01DAAG

SYSTEM NAME:

807.01 MCT USAR Civilian Technician
System (44 FR 73911), December 17,
1979.

CHANGES:

SYSTEM NAME:

Delete the word "Civilian".

SYSTEM LOCATION:

Following "Decentralized Segments:",
delete entry and substitute "Deputy
Chief of Staff for Persormel (DCSPER)
and DA Staff agencies and commands."

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete "US Army Reserve Civilian
Technician" and substitute "United

States Army Reserve (USAR)
Technician".

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES

Delete third paragraph and substitute
"DCSPER: To Monitor and provide
policy guidance and budget planning for
the program."

RETRIEVABI'rY:

Delete "within unit identification code
of unit to which assigned".

SAFEGUARDS:

In second paragraph, delete "OCAR"
and substitute "DCSPER".

RETENTION AND DISPOSAL=

In second paragraph, delete "OCAR'"
and substitute "DCSPER".

SYSTEM MANAGER(S) AND ADDRESS:

Delete "The Chief of Army Reserve"
and substitute "Deputy Chief of Staff for
Personnel (DAPE-MPOy".

NOTIFICATION PROCEDURE:

Delete entry and substitute:
"Information may be obtained from:
Deputy Chief of Staff for Personnel
(DAPE-MPO), Room 2B-718, The
Pentagon, Washington, DC 20310;
telephone: Area Code 202/695-3837".

RECORD ACCESS PROCEDURES:

Delete "HQDA. OCAR. ATTN:
DAAR-PE" and substitute
"Headquarters. Department of the
Army, Deputy Chief of Staff for
Personnel, ATN: DAPE-MPO".

CONTESTING RECORD PROCEDURES:

Delete "HQDA, OCAR (DAAR-PE),
Washington, DC 20310" and substitute
"the SYSMANAGER. ATTN: DAPE-

RECORD SOURCE CATEGORIES:

Delete entry and substitute "Data
coded on DA Forms 3615-R. Strength
and Utilization of USAR Technicians,
are transmitted by DA Form 200 from
the employing USAR command to
RCPAC via the United States Postal
Service. Processed data are returned to
authorized agencies by reports".

A0225.11bDAAG

SYSTEM NAME:

225.11 The USA Individual Ready,
Standby and Retired Reserve Personnel
Information System.

SYSTEM LOCATION:

Automated Equipment Division,
Systems Support Directorate, United
States Army Reserve Components
Personnel and Administration Center
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(RCPAC), ATTN: AGUZ-SSD, 9700 Page
Boulevard, St. Louis, MO 63132.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All members of the United States
Army Reserve who are not assigned to a
Reserve unit and not serving on
extended active duty in an enlisted
reserve status.

CATEGORIES OF RECORDS IN THE SYSTEM:

Record contains personal and military
status and qualifications data.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Title 10 U.S.C., Section 275.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES: '

RCPAC, Department of-the Army Staff
and command agencies, and Department
of Defense and components thereof: The
data records are primarily used to select
qualified members for assignment to
active Army units and mobilized reserve
component units in the event of
mobilization during a national
emergency. Record is also used to
support day-to-day personnel
management and administration.
Specifically, these uses include:
selecting qualified personnel for
potential assignment to reserve units
based on military occupational
specialty, grade, and geographical
location; selecting and ordering
individuals to military active duty
training; identifying personnel for
promotion consideration; identifying
individuals not qualified for retention in
the reserve; issuing annual statements of
retirement credits; printing statements of
total retirement credits; and publishing
orders directing personnel actions and
training.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Computer magnetic tapes and disks.

RETRIEVABILITY.

Filed numerically, social security
number (SSNJ ascending.

SAFEGUARDS:

Computer located in building which
has entrance controlled by Federal
Protective Officers. An ID badge is
required to enter building and a different
floor badge is required to enter the floor.
The tape and disk library is a fireproof
vault with a safe combination door plus
a steel bar key-locked door. The
functional and systems directors

approve production requests for both
one-time and recurring information.

RETENTION AND DISPOSAL:

Records are maintained for 6 years
after completion of statutory or
contractual reserve commitment.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, United States Army
Reserve Components Personnel and
Administration Center, 9700 Page
Boulevard, St. Louis, MO 63132.

NOTIFICATION PROCEDURE:

Information may be obtained from:
Commander, United States Army
Reserve Components Personnel and
Administration Center, 9700 Page
Boulevard, St. Louis, MO 63132;
telephone: Area Code 314/263-7733.

RECORD ACCESS PROCEDURES:

Requests from individuals should be
addressed to: Commander, United
States Army Reserve Components
Personnel and Administration Center.
9700 Page Boulevard, St. Louis, MO
63132.

Written requests from individuals
should contain full name, SSN, and
address.

For personal visits, the individual
should prQvide acceptable identification
such as a driver's license.

CONTESTING RECORD PROCEDURES.

The Army's rules for access to records
and for contesting contents and
appealing initial determinations may be
obtained from the SYSMANAGER:

RECORD SOURCE CATEGORIES.

Official Military Personnel File and
Military Personnel Records Jacket.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT

None.

A0225.11fDAPC

SYSTEM NAME:

225.11 Enlisted Year Group
Management File/RETAIN.

SYSTEM LOCATION:

Department of the Army (DA), United
States Army Military Personnel Center
{DAPC-EP), Hoffrrian Building 1, 2461
Eisenhower Avenue, Alexandria, VA
22331.

CATEGORIES CF INDIVIDUALS COVERED BY THE
SYSTEM:

Active duty members of the United
States Army in elisted grades of El
through E9 and former military
personnel who are applicants for
enlistment.

CATEGORIES OF RECORDS IN THE SYSTEr.l:

Automated: File contains control
number, reclassification/enlistment
action, type of enlistment, social
security number (SSN), pay grade, race,
sex, basic active service date, estimated
termination of service, reenlistment
date, civilian education, career
management field, primary military
occupational specialty (PMOS), PMOS
evaluation score, new career
management file (CMF), new PMOS,
date of award of new PMOS, source of
new PMOS, personnel charged to school
code, status of application, assignment
code, date of last status cbange, current
location, year groap, name, Security
Investigation Status (SIS), terms
reenlisted, basic pay entry data,
promotional status (MOS), special skill
identifier, additional skill identifier.

MANUAL: File contains name, control
number, reclassification/enlistment
action, type of enlistment, SSN, pay
grade, race, sex, basic active service
date, estimated termination of service,
Armed Forces Qualification Test score,
civilian education, promotion list status,
reenlistment bonus status, security
clearance, marital status, reenlistment
date, physical profile status with code,
career counselor with location, pay
entry basic date, current/last overseas
area, date eligible to return from
overseas, date departed United States,
waiver required, citizenship status,
aptitude area scores, school/
assignments requested, assignment
confirmation, orders information.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM.

Title 5 U.S.C., Section 301; Title 10
U.S.C.
ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

DA: Records are used for personnel
management, year group management,
and manpower management.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are stored on computer
magnetic tapes and disk and as paper
records in file folders.

RETRIEVABILITY:

Normal access is by name, SSN,
control number or other individual
characteristics.

SAFEGUARDS:

Physical security devices, guards,
computer hardware and software
safeguard features and personnel
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clearances for individuals working with
the system.

RETENTION AND DISPOSAl.

Computer tapes are cut off annually.
and are retained up to 5 years: hard
copy files are cut off annually and
retained up to 2 years.

SYSTEM MANAGER(S) AND ADDRESS:.

Commander, United States Army
Military Personnel Center, 200 Stovall
Street. Alexandria, VA 22332.

NOTIFICATION PROCEDURE

Information may be obtained from:
Headquarters, Department of the Army,
United States Army Military Personnel
Center (DAP-EP), Hoffman Building I,
2461 Eisnehower Avenue, Alexandria,
VA 22331.

RECORD ACCESS PROCEDURES:

Written requests for information
should contain the full name of the
requester, SSN, current or former
military status, and appropriate return
address.

Personal visits may be made to the
United States Army Military Personnel
Center; individuals should be able to
provide their military service
identification and DD Form 2A for
active duty personnel, or other
commonly acceptable means of
identification used in normal transaction
of business.

CONTESTING RECORD PROCEDURES

The Army's rules for access to records
and for contesting contents and
appealing initial determinations may be
obtained from the SYSMANAGER.
ATTN: DAPC-MSO.

RECORD SOURCE CATEGORIES:

Information is obtained from the
applicant, DA personnel records,
computer reports, and from other DA
organizations and stations.
SYSTEMS EXEMPTED FROM CERTAIN

PROVISIONS OF THE ACT:

None.

A0708.21aTRADOC

SYSTEM NAME:

708.21 TCATA Personnel Information
System

SYSTEM LOCATION.

Office of the Deputy Chief of Staff,
Personnel and Administration,
Personnel Branch, Headquarters (HQ)
TRADOC Combined Arms Test Activity
(TCATA), ATCAT-SPT--AGA, Ft. Hood,
TX 76544.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Officers. warrant officers, enlisted
personnel. and Department of the Army
civilians currently assigned or attached
to HQ TCATA.

CATEGORIES OF RECORDS IN THE SYSTM

Files contain automated records on
individuals to include first and last
name, middle initial, social security
number rank or grade and step; control
specialty; date of rank; basic pay entry
date; component; branch; date assigned
to TCATA; flight status Primary
Military Occupational Specialty/
General Schedu!e Series; organization
location by p ir graph and line number
office phone; liaison office; marital
status; spouse; home phone; present
address: city code: legal residence; loss
code and date; special qualifications;
highest military schooling; latest
evaluation date; source of commission;
civilian education level and major;
background experience; language code;
additionally awarded military
occupational specialties.

AUTHORITY FOR MAINTENANCE Of THE
SYSTEM

Title 44 U.S.C., Section 3101.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES.

To provide Commander. TCATA with
the ability to effectively manage
personnel resources by furnishing real
time information pertaining to
individuals' qualifications and status
through use of the following rosters:
alphabetical qualification, officers by
branch, majors and higher, all personnel
by grade and birthdate. military
occupational specialty. military
personnel by the city in which they live,
slotting and departing personnel;
organizational directory, and telephone
directory of GS-7's and above. Data
provides bases for reports generated on
an "as required" basis in response to
specific management queries.

POLICIES AND PRACTIC.S FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Magnetic disk.

RETRIEVABILrrY:

SSN and name.

SAFEGUARDS:

Automated media protected by
authorized password system for access
terminals, controlled access to operation
rooms, and restricted output
distribution.

RETENTION AND DISPOSAU

RPcords desatoy.d upon deartlue of
person.

SYSTEM MANAGER(S) AND ADDRESS:

Chief, Pcrsrnnel B:anch, ATCAT-
SPT-AGA. Hezdguares TRADOC
Comhincd Arms TeZt Activdt, FL Hood.
TX 7044.

NOTIFICATION PROCEDURE:

Information may be obtained from the
SYSMANAGER.

RECORD ACCESS PROCEDURES:

Information may be obtained from the
SYSMANAGER.

CONTESTING RECORD PROCEDURES:

The Army's rules for access to records
and for contesting contents and
appealing initial determinations are
contained in Army Regulation 340-21 (3Z
CFR Part 503).

RECORD SOURCE CATEGORIES

Individual interviewed, Military
Personnel Records, Employee Record
Cards, TDY Orders and TDY Vouchers.

SYSTEMS EXEMPTED FROM CERTAIN
PROVIS1ONS OF THE ACt:

None.

A0710.10DAAG

SYSTEM NAME:

710.10 Reserve Personnel Information
Reporting System.

SYSTEM LOCATION

Decentralized Segments: Commander,
First United States Army, Ft. George G.
Meade, MD 20753; Commander, Fifth
United States Army, FL Houston, TX
78234; Commander, Sixth United States
Army, Presidio of San Francisco. CA
94129; Commander, United States Army
Western Commraand (W ESTCOM]. FL
Shafter, HI 96838: Commandes, 172d
Infantry Brigade, Alaska, Ft. Richardson,
AK 99-93; Chief, United States Army
Reserve (USAR) Affairs. Europe, AfO
New York 09245. Each Army
Headquarters (HQ) maintains the
records pertfr!.'ng to its geographical
area.

Centralized User. Systems Support
Directorate. United States Army
Reserve Componnts Personnel and
Administration Center (RCPAC). 9700
Page Boulevard. St. Louis, MO 63132.

CATEGORIES OF N~DVWIUALS COVERED 3Y TH
SYSTEM:

All individuals currently assigned to a
USAR unit.

CATEGORIES OF RECORDS IN THE SYSTM

File contains identification data,
including name, social security number
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(SSN); current assignment data,
including unit identification code, grade,
and occupational specialty; retirement
data, including number of retirement
points and years of satisfactory military
service; and other selected data which
serve in the administration and
reporting of the individual, including
security clearance, date entered military
service, date of last promotion, date
military obligation expires, sex, race,
and civilian occupation.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Title 10 U.S.C., Section 275.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

File is maintained at each Army
Command HQ for the administration of
USAR unit personnel. Administration
includes control of promotions,
transfers, and other day-to-day actions
in addition to maintaining unit readiness
which includes identifying training
needs and assuring that needs are filled
on a continuing basis.

A copy of each Army file is sent to
RCPAC on a monthly basis for reporting
purposes. Statistical reports are
prepared at RCPAC for use by various
Department of the Army (DA) and
Department of Defense Staff agencies.
The main users of this report are: Office
of Chief, Army Reserve; HQ United
States Army Forces Command; HQ
Continental United States (CONUS)
Armies; Office of the Chief of Chaplains;
and Office of the Deputy Chief of Staff
for Personnel (DCSPER). Uses include:
strength accounting, budgeting,
readiness in case of mobilization of
reserve units, and forecasting of future
needs based upon expected attrition. In
addition, the Command Involvement
Program (CIP) computer system inspects
the personal data contained in each
record and reports percentage of
accuracy and completeness to the unit
commander and his/her superiors.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

File is stored on computer magnetic
tapes in air-conditioned libraries.

RETRIEVABIUTY:

File is sequenced by SSN within unit
identification code. To retrieve an
individual's record,-an authorized
requester must enter SSN, five
characters of last name, unit
identification code, military personnel
class (indicates individual is an officer,
warrant officer, or enlisted), and a

particular code identifying the
transaction as a record request.

SAFEGUARDS:

Tape files arestored on tape racks in
reel number sequence in a restricted
library within the computer room
complex which is a restricted area. In
addition, the building housing the
computer room is restricted to
authorized personnel.

RETENTION AND DISPOSAL:

A record is retained for the duration
of the reservist's unit assignment.

CONUS: The current tape file and the
two previous tape files are retained at
any given time.

OVERSEAS: Record files are retained
for historical data reporting as follows: 4
years for reports for months of March,
June, and December; 6 years for the
report month of September; and 2 years
for all other report months.

SYSTEM MANAGER(S) AND ADDRESS:

Deputy Chief of Staff for Personnel,
The Pentagon, Washington, DC 20310.

NOTIFICATION PROCEDURE:

To ascertain if the tape file contains
data on a particular individual, the
individual should write or visit the
Headquarters of the Continental United
States Army area in which his/her unit
is located.

RECORD ACCESS PROCEDURES:
To request access to the information

contained on this tape file, the
individual should write or visit the
Headquarters of the Continental United
States Army in which his/her unit is
located.

CONTESTING RECORD PROCEDURES:? The Army's rules for access to records
and for contesting contents and
appealing initial determinations may be
obtained from the SYSMANAGER, "
ATTN: DAPE-PBP.

RECORD SOURCE CATEGORIES:

Data are extracted from the following
sources: Correspondence from Reservist;
National ZIP Code Directory, DA Form
1383, Statement of Retirement Points;
Release From Active Duty Orders DA
Form 873, Certificate of Clearance and/
or Security Determination; DA Form
1379, USAR Unit Record of Reserve
Training; Promotion Orders Assignment
Orders Language Proficiency
Questionnaire DA Form 268, Report for
Suspension of Favorable Personnel
Actions; DA Form 67-7, US Army
Officer Efficiency Report; DA Form 1506,
Statement of Service; National Guard
Bureau Form 23, Retirement Credits
Record; Department of Defense (DD)

Form 4, Enlistment Contract Armed
Forces of the US; DD Form 47, Record of
Induction; DA Form 61, Application for
Appointment; DA Form 2,2-1,
Qualification Record; DA Form 3725,
Army Reserve Status and Address
Verification Questionnaire; Dictionary
of Occupational Titles, DA Form 3720,
3726-1, Ready Reserve Service
Agreement; DD Form 214, Armed Forces
of the US Report of Transfer or
Discharge; Standard Form 88, Report of
Medical Examination.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT.

None.

A0807.01DAAG

SYSTEM NAME:

807.01 MCT USAR Technician System

SYSTEM LOCATION:

Primary System: System Support
Directorate, United States Army
Reserve Components Personnel and
Administration Center (RCPAC) (Field
Operating Agency of The Adjutant
General's Office, Department of the
Army (DA)), 9700 Page Boulevard, St,
Louis, MO 63132.

Decentralized Segments: Deputy Chief
of Staff for Personnel (DCSPER) and DA
Staff agencies and commands.

CATEGORIES OF INDIVIDUALS COVERED DY THE
SYSTEM:

Any person who is currently
employed as a United States Army
Reserve [USAR) Technician.

CATEGORIES OF RECORDS IN THE SYSTEM:

File contains personnel identification
data to include name and social security
number (SSN) and work status data
concerning job category, grade, assigned
work station and location. If personnel
are members of the USAR, data on
reserve assignment and reserve grade
are also carried.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Title 10 U.S.C., Section 275.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

RCPAC: Receive raw input data from
USAR Commands, maintain the
centralized data processing system and
produces and distributes reports to the
users. Is the computer processing
agency; does not utilize or dispense date
to other that officially designated
agencies.

USAR Commands: To obtain current
management data to administer to
technicians assigned within their
command.
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DCSPER: To monitor and provide
policy guidance and budget planning for
the program.

Other DA Staff agencies and
commands: To provide data for
inclusion in training and mobilization
plans.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Stored as computer tape and paper
printout.

RETRIEVABIUTY:

Sequenced numerically by SSN.

SAFEGUARDS:

Security guards limit access to the
RCPAC. Magnetic tape files are
maintained in a library by reel numbers;
access to a specific file must be
determined by responsible scheduling
personnel. In addition, basic file
characteristics must be programmed into
access programs before individual data
records can be referenced.

Access to hard copy listings is limited
to employed personnel with a job
related need-to-know requirement at the
DCSPER, USAR Commands, and other
DA Staff agencies and commands.

RETENTION AND DISPOSAL:

The automatic data processing system
at the RCPAC requires records to be
maintained on an evolutionary schedule,
a record is created upon hiring and is
eliminated when employment is
terminated. Tape files are retained for
60 days; tape files are retained in a tape
library through three processing cycles,
a creation cycle, for use as the current
file in the next creation cycle and then
as the emergency back-up file.

Printed reports/listings are
maintained at the DCSPER, USAR
Commands, and other DA Staff agencies
and commands until superseded by the
next edition.

SYSTEM MANAGER(S) AND ADDRESS.

Deputy Chief of Staff for Personnel
(DAPE-MPO}, Headquarters,
Department of the Army, The Pentagon,
Washington, DC 20310.

NOTIFICATION PROCEDURE:

Information may be obtained from:
Deputy Chief of Staff for Personnel
(DAPE-MPO}, Room 2B-718, The
Pentagon, Washington. DC 20310;
telephone: Area Code 202/695-3837.

RECORD ACCESS PROCEDURES:

Requests from individuals should be
addressed to: Headquarters, Department
of the Army, Deputy Chief of Staff for

Personnel, ATTN: DAPE-MPO,
Washington, DC 20310.

Requests should contain the ft
and SSN of the individual; currer
address and telephone number
clear, concise request statement.

Personal visits are limited to tC
USAR Command having jurisdic
over the unit by whom the techn
employed. Acceptable identifyin
documents, such as driver's licen
Reserve identification card, or ot
document that can be verified ag
record, are required.

CONTESTING RECORD PROCEDURES.

The Army's rules for acccss to
and for contesting contents and
appealing initial determinations
obtained from the SYSMANAGE
ATTN: DAPE-MPO.

RECORD SOURCE CATEGORIES:

Data coded on DA Forms 3615
Strength and Utilization of USA]
Technicians, are transmitted by
Form 200 from the employing US
command to RCPAC via the Unit
States Postal Service. Processed
are returned to authorized agenc
reports.
IFR Dmx. 80-2' ' Ft!tQ "-I0-& 5 f a--
BILUNG COOE 3710-0"

Department of the Navy

Chief of Naval Operations Exec
Panel Advisory Committee;, Cio
Meeting

Pursuant to the provisions of tJ
Federal Advisory Committee Ac
U.S.C. App. I), notice is hereby g
that the Science and Technology
Panel of the Chief of Naval Oper
(CNO) Executive Panel Advisory
Committee will meet on August'
1980, from 8 a.m. to 5 p.m. each d
2000 North Beauregard Street,
Alexandria. Virginia. All session
be closed to the public.

The entire agenda for the meet
consist of discussions which con
the results of recent intelligence
of Soviet naval technology with
progress in similar technologies.
matters constitute classified info
that is specifically authorized by
Executive order to be kept secret
interest of national defense and
fact, properly classified pursuant
Executive order. Accordingly, th
Secretary of the Navy has deterr
writing that the public interest re
that all sessions of the meeting b
closed to the public because they
concerned with matters listed in
552b(c)(1) of Title 5, United State

Ull name
nt
and a

be
tion
ician is

nse,
ther
ainst

records

may be
MR.

For further information concerning
this meeting, contact: Lieutenant
Commander Catherine Z. Becker,
Executive Secretary of the CNO
Executive Panel Advisory Committee.
2000 N. Beauregard Street. Room 392,
Alexandria, VA 22311. Phone no. (7031
755--1203.

Dated. lly 7,1232.
P. B. Walker,
Cap!air 14CC, US Arvy; Depz4yAssistan!
JudoAd':2!ie Cno2e ,a(Ami3aA-a

BILLNG COOE 3310-71-U

Chief of Naval Operations Executive
Panel Advisory Committee; Closed
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act [5

-R. U.S.C. App. I), notice is hereby given
that the Strategic Sub-Panel of the Chief

DA of Naval Operations (CNO) Executive
AR Panel Advisory Committee will meet on
ted July 28-29. 1980. from 8:00 a.m. to 5.0
data p.m. each day, at the Naval
ies by Postgraduate School, Monterey,

California. All sessions will be dosed to
the public.

The entire agenda for the meeting will
consist of briermgs and discussions on
the nature of collective security in the
Pacific, centering around the most

Utive sensitive intelligence information
sad available on the military and political

situation in the area. These matters
constitute classified information that is

h1e specifically authorized by Executive
t (5 order to be kept secret in the interest of
iven national defense and is, in fact, properly
Sub- classified pursuant to such Executive
ations order. Accordingly, the Secretary of the

Navy has determined in writing that the
19-20. public interest requires that all sessions
ay, at of the meeting be closed to the public

because they will be concerned with
Ls will matters listed in Section 552b(c](1] of

Title 5, United States Code.
ting will For further information concerning
trast this meeting, contact- Lieutenant
studies Commander Catherine Z. Becker.
U.S. Executive Secretary of the CNO
These Executive Panel Advisory Committee,
rmation 2000 N. Beauregard Street Room 392,

Alexandria, VA 22311. Phone no. (703)
t in the 756-1205.
is, in
t to such Dated: July 7, 10o.
e P. B. Walker,
nined in Captain.]AGC. US. Xaty DeputfyAs:sfant
equires Jude Advcoate General(Administrative
e aLoiv*.

Section Bui COoE 3615-i1-m

es Code.
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Naval Research Advisory Committee;
Meeting; Correction

The heading appearing over the notice
of meeting of the Naval-Research
Advisory Committee, published in the
Federal Register June 30, 1980, 45 FR
43842, erroneously described that
meeting as "Partially Closed." In fact, as
was clear from the text of that notice,
the meeting of the Naval Research
Advisory Committee, to-be-held July 14-
18 and 21-25, 1980, will be entirely
closed to the public.

Dated: July 3,1980.-
P. B. Walker,
Captain, IA GC, U.S. Navy, DeputyAssistant
Judge Advocato General(Administrative
Low),
IFR Doc. 80-20792 Flded 7-10-80 8:45 am]

BILLING CODE 3810-71-M

Office of the Secretary

Defense Science Board Review Panel
on ASW; Advisory Committee Meeting

An ASW Review Panel under the
Defense Science Board will meet in
closed session on August 8, 1980 in
Washington, D.C.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Research and Engineering
on scientific and technical matters as
they affect the perceived needs of the
Department of Defense.

The ASW Review Panel will review
the technical aspects of ASW programs
in the 8 August meeting.

In accordance with 5 U.S.C. App. 1
10(d) (1976), it has bedn determined that
this Defense Science Board Task Force
meeting concerns matters listed in 5
U.S.C. 552b(c)(1) (1976), and that
accordingly this meeting will be closed
to the public.

July 3, 1980.
M. S. Healy,
OSDFederal Register Liaison Officer,
Washington Headquaters Services,
Department of Defense.
1FR Doc. 80-20681 Filed 7-10-80: 8:45 anil

BILLING CODE 3810-70-M

DEPARTMENT OF EDUCATION

Community Education Advisory
Council Meeting
AGENCY: Department of Education,
Community Education Advisory
Council.
ACTION: This notice sets forth the
schedule and proposed agenda for the
forthcoming meeting of the Community
Education Advisory Council. It also

describes the functions of the Council.
Notice of these meetings is required
under 5 U.S.C. Appendix I of the Federal
Advisory Committee Act, Pub. L. 92-463.
This document is intended to notify the
general public of their opportunity to
attend.

DATES: Meeting: July 28, and 29, 1980.
ADDRESS: Bahia Hotel, 998 West
Mission Drive, San Diego, California
92101.
FOR FURTHER INFORMATION CONTACT:
Margaret Beavan, Department of
Education, 7th'and D Streets, S.W.,
Regional Office Building Three, Room
5622, Washington, D.C. 20202.
Telephone: (202) 245-0691.

SUPPLEMENTARY INFORMATION: The
Community Education Advisory Council
is authorized under Pub. L. 95-561. The
Council is established to advise the
Commissioner of Education on policy
matters relating to the interest of
community schools.

All sessions of this meeting are open
to the public. The meeting will begin at
9:00 a.m. on Monday, July 28, 1980, and
end at 4:00 p.m. On July 29, 1980, the
meeting .will begin at 9:00 a.m. and end
at 3:00 p.m.

At the last meeting held in
Washington, D.C. on April 21, and 22,
1980, the Council reviewed the
proceedings from the National Forum on
School-Community-Home Relationships;
discussed possible policy
recommendations concerning an
effective and appropriate Federal role
relative to the relationship of school-
community-home; interacted with other
Federal Advisory Council
representatives; and conducted an
orientation for newly appointed Council
members.

At the request of the full Council, the
Planning Committee met in Annapolis,
Maryland on June-4, and 5,1980, to
prepare materials for this upcoming
meeting. Proposed agenda items for this

- meeting include:
(1) Presentation, followed by

discussion and review, of Council's
revised management plan;

(2) Discussion of on-going initiatives,
including inter-intra agency and state
advisory council collaboration;

(3) Review of concept paper on the
School-Community-Home National
Forum recommendations; and,

(4) Discussion of other administrative
matters and related business.

Records shall be kept of all Council
proceedings and shall be available for
public inspection in Regional Office
Building Three, Room 5622, 7th and D
Streets, S.W., Washington, D.C. 20202.

Signed at Washington. D.C. on July 3, 190,
Ron Castaldi,
Acting Director, Community Education
Program.
IFR Doc. 80-20913 Filed 7-10-1r30 43m

BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Determination To Establish Dose
Assessment Advisory Group

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463), I hereby
certify that the establishment of a Dose
Assessment Advisory Group (DAAG as
hereinafter identified) is in the pubilo
interest in connection with the
performance of duties imposed upon the
Department of Energy (DOE) by the
DOE Organization Act (Pub. L, 95-91)
and other applicable law. This
determination follows consultation with
the General Services Administration.
pursuant to Section 9(a)(2) of the
Federal Advisory Committee Act and
Section 6(a) of OMB Circular No. A-03
(Revised).

1. Name of Advisory Committee-
Dose Assessment Advisory Group
(DAAG).

2. Purpose-The DAAG will provide
the Department of Energy with
independent advice and
recommendations concerning the
assessment of integrated radiation
dosages from the deposition of
radioactive fallout in areas outside of
the Nevada Test Site (NTS). The
Department's Offsite Radiation
Exposure Review project includes
several task groups which will be
responsible for (a) data collection and
library, (b) fallout vertification, (c)
pathway analysis, (d) external dose, (e)
internal dose, and (f) data analysis
(statistics/modeling). The DAAG will
review plans, organization, and
technical direction and coordination for
this project and will provide comments
and advice on task group activities and
reports. The DAAG will provide a
continuing overview of the entire prolect
and will itself provide written interim.
reports of its findings and conclusions.
Thus, the Department of Energy will be
provided an effective and credible
means by which the functions of a
number of working task groups can be
monitored, reviewed, and evaluated as
the project develops to permit
appropriate guidance as necessary, The
DAAG will review task group proposals
and, through the review and comment
process, assist in guiding the
development of each task, subtask, or
task group activity. The DAAG also will
review and comment on the products
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from such groups. The DAAG, by
utilizing the talents and expertise of its
members, will render advice to DOE by
reports to both the Secretary of Energy.
through the Assistant Secretary for
Environment, and to the Manager,
Nevada Operations Office (NV),
concerning the various radiation
exposure research tasks, the appropriate
direction and goals, and related
research programs of benefit to the
radiation exposure issue.

3. Effective Date of Establishment and
Duration-The DAAG is established,
effective upon publication of this notice
and filing of the charter with the
standing committees of Congress having
legislative jurisdiction over the DOE,
and will be terminated or renewed not
later than two years from the date the
charter is filed as required by the
Federal Advisory Committee Act.
Pursuant to section 6(a) of OMB Circular
A-63 (Revised), the Committee
Management Secretariat, General
Services Administration, has granted a
waiver of the 15-day waiting period
between publication of this notice and
the filing of the charter with the
Congress.

4. Membership--Membership and
representation of all interests will be
determined in accordance with the
requirements of the Federal Advisory
Committee Act (Pub. L 92-463) and
Section 624(b) of the DOE Organization
Act (Pub. L. 95-91). Membership will
include reasonable representation of the
various areas of expertise and will
permit, as appropriate, representation
from state governmental agencies and
from other public and private sources.
The members will include those selected
on the basis of their preeminence in the
fields of radiological sciences and
technologies, including epidemiology;
their professional expertise in relevant
fields; their insight into the relationship
between the various disciplines; and
their working experience. Selection of
members will reflect the principal focus
on the radiation fallout problem
allegedly associated with radioactive
fallout from the nuclear atmospheric
weapons testing programs from 1951
through 1962.

Membership of the DAAG will be
limited to approximately 20 members,
including representatives from the State
governments of Arizona, California,
Nevada, and Utah. Other states where
citizens may claim to have suffered
injury or loss from radioactive fallout
from nuclear testing maybe invited to
provide a representative to the DAAG.

There will be no discrimination based
on race, color, national origin, religion,
sex, age, or handicap.

5. Operation-The DAAG will operate
in accordance with the provisions of the
Federal Advisory Committee Act (Pub.
L. 92--463). OMB Circular A-63
(Revised), Section 624 of the DOE
Organization Act (Pub. L 95-91). and
other directives and instructions issued
in accordance with the implementation
of these acts. The DAAG will normally
meet four times a year and at such other
times as may be necessary.

An agenda will be determined by the
Chairperson in consultation with the
Executive Secretary and the Project
Manager, Offsite Radiation Exposure
Review project, giving due consideration
to the suggestions of the DAAG
members. Staff support will be provided
to the DAAG by the Offsite Radiation
Exposure Review project office of the
Nevada Operations Office.

6. Objectivity-The advice and
recommendations of the DAAG will not
be inappropriately influenced by the
appointing authority or by any special
interest, but will instead be the result of
the DAAG's independent judgment.

Issued in Washington. D.C. July 8.1980.
Charles W. Duncan. Jr..
Secret o of Energy.
[FR Wn.- 0-3r-0 Fed 7-1o-W &* ir a

BILWNG COOE 645"--

Economic Regulatory Administration

Kansas-Nebraska Natural Gas
Company, Inc.; Proposed Consent
Order

AGENCY:. Economic Regulatory
Administration, Department of Energy.
ACTION: Notice of Proposed Consent
Order and opportunity for comment.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces a proposed
Consent Order and provides an
opportunity for public comment on the
proposed Consent Order and on
potential claims against the refunds
deposited in an escrow account
established pursuant to the Consent
Order.
COMMENTS BY: August 11, 1980.

ADDRESS: Send comments to Alan L
Wehmeyer. Chief, Crude Products
Program Management Branch. Central
Enforcement District. 324 East 11th
Street Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT:.
Alan L Wehmeyer, Chief, Crude
Products Program Management Branch.
Central Enforcement District. 324 East
11th Street, Kansas City, Missouri 64106.
Phone (816) 374-5932.

SUPPLEMENTARY INFORMATION: On June
26. 1980. the Office of Enforcement of
the ERA executed a proposed Consent
Order with Kansas-Nebraska Natural
Gas Company. Inc. (KNXG]. Under 10
CFR 205.199]tb). a proposed Consent
Order which involves a sum of $500.000
or more in the agregate. excluding
penalties and interest, becomes effective
only after the DOE has received
comments with respect to the proposed
Consent Order. Although the ERA has
signed and tentatively accepted the
proposed Consent Order, the ERA may,
after consideration of the comments it
receives, withdraw its acceptance and,
if appropriate, attempt to negotiate an
alternative Consent Order.

1. The Consent Order
KNNG. with its home office located in

Lakewood. Colorado, is engaged in the
processing and sale of natural gas
liquids (NGL) and NGL Products, and is
subject to the Mandatory Petroleum and
Allocation and Price Regulations at 10
CFR, Parts 210,211, and 212. To resolve
certain civil actions which could be
brought by the Office of Enforcement of
the Economic Regulatory Administration
as a result of its audit of KNNG, the
ERA Office of Enforcement and KNING
entered into a Consent Order, the
significant terms of which are as
follows:

1. The Office of Enforcement has
examined KNNG's books and records
and reviewed all pertinent matters
relating to KNNG's compliance with the
DOE petroleum price regulations in
effect during the period from September
1.1973 through December 31.1979. All
matters pertaining to compliance with
the DOE petroleum price regulations and
prices charged by KNNG in sales of
NGL and NGL Products during the
period September 1,1973 through
December 31,1979 are resolved by this
Consent Order.

2. KNNG will refund $14,50,000.00.
which includes interest through the date
on which the Consent Order becomes
effective, as specified in the Consent
Order.

3. Execution of the Consent Order
constitutes neither an admission by
KNNG nor a finding by DOE that KNNG
has violated any statutes or applicable
regulations of the Cost of Living Council,
the Federal Energy Office, the Federal
Energy Administration or the
Department of Energy.

4. The provisions of 10 CFR 205.199J.
including the publication of this Notice,
are applicable to the Consent Order.

IL Disposition of Refunded Overcharges
In this Consent Order, KNNG agrees

to refund, in full settlement of any civil
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liability with respect to actions which
might be brought by the Office of
Enforcement, ERA, arising out. of the
transactions specified in 1.1. above; the
sum of $14,500,000.00 within 36 months
from when the Consent Order becomes
effective. Refunded overcharges will be
distributed as follows:

(a) KNNG has previously refunded to
purchasers of its NGL and NGL Products
$1,598,581.47.

(b) With respect to its sales of
propane and the propane content of
NGL, KNNG agrees to implement
prospective price rollbacks in the total
amount of $7,761,383.05, plus interest.
The implementation of the price rollback
shall be subject to prior approval by the
District Manager of the ERA, Central
Enforcement District of a plan or plans
submitted by KNNG. To the extent that
the District Manager finds a plan
submitted by KNNG to be unacceptable,
he may in his sole discretion either (1)
propose modification of such plan or (2)
direct KNNG to effect the refund with
respect to which such plan was
submitted by means of installment cash
payments to the*DOE, instead of by
means of a price rollback. Such a plan
will not be acceptable unless it ensures
that the full amount of refund will be
passed through to end-users of the
product concerned, without the issuance
of any further orders by the DOE.

(c) With respect to its sales of butane,
natural gasoline, and the butane and
natural gasoline content of NGL, KNNG
agrees to refund the sum of
$5,140,035.46, plus interest, in the form of
checks made payable to the United
States Department of Energy and
delivered to the Assistant Administrator
for Enforcement, ERA. These funds will

* remain in a suitable account pending the
determination of their proper
disposition.

The DOE intends to distribute the
refund amount in a just and equitable
manner in accordance with applicable
laws and regulations. Accordingly,
distribution of such refunded
overcharges requires that only those
"persons" (as defined at 10 CFR 205.2)
who actually suffered a loss as a'result
of the transactions described in the
Consent Order receive appropriate
refunds. Because of the petroleum
industry's complex marketing system,
overcharges may have been passed
through as higher prices to subsequent
purchasers or offset through devices
such as the Old Oil Allocation
(Entitlements] Program, 10 CFR 211.67.
In fact, the adverse effects of the
overcharges may have become so
diffused that it is a practical
impossibility to identify specifid,
adversely affected public interest by an

appropriate means such as payment to
the Treasury of the United States
pursuant to 10 CFR 205.1991(a).

II. Submission of Written Comments

A. Potential Claimant: Interested
persons who believe that they have a
claim to all or a porlion of the refund
amount should provide written
notification to the ERA at this time.
Proof of claims is pow being required.
Written notification to the ERA at this
time is requested primarily for the
purpose of identifying valid potential
claims to the refund amount. After
potential claims are identified,
procedures for the making of proof of
claims may be established. Failure by a
person to provide written notification of
a potential claim within the comment
period for this notice may result in the
DOE irrevocably disbursing the funds to
other claimants or to the general public
interest.

B. Other Comments: The ERA invites
interested persons to comment on the
terms, conditions, or procedural aspects
of this Consent Order. You should
submit your -comment or written
notification of a claim within 30 days
after publication of this notice to Alan L.
Wehmeyer, Chief, Crude Products
Program Management Branch, ERA
Central Enforcement District, U.S.
Department of Energy, 324 East 11th
Street, Kansas City, Missouri 64106. You
may obtain a free copy of this Consent
Order by writing to the same address.

You should identify your comments or
written notification of a claim on the
outside of your envelope and on the
documents you submit with the
designation, "Comments on KNNG
Consent Order." We will consider all
comments we receive within 30 days
after the publication of this notice.

Issued in Kansas City, Missouri on the 27th
day of June, 1980.
William D. Miller,
District Manager, CentralEnforcement
District Economic RegulatoryAdministration.
jFR Doec. 80-20674 Filed 7-10-80 8:45 aml
BILUNG CODE 6450-01-M

Taylor Oil Co.; Proposed Remedial
Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
Taylor Oil Company, 3600 So.
Minnesota Ave., Sioux Falls, South
Dakota 57105. This Proposed Remedial
Order charges Taylor Oil Company with
pricing violations ii the amount of
$147,055.43, connected with the resale of

residual fuel during the time period
November 1, 1973 through April 30,1075,
in the State of South Dakota.

A copy of the Proposed Remedial
Order, with confidential information
deleted, nay be obtained from Kenneth
E. Merica, District Manager of
Enforcement, 1075 South Yukon, P.O.
Box 26247, Belmar Branch, Lakewood,
CO 80226, phone (303) 234-3195. Within
15 days of publication of this notice, any
aggrieved person may file a Notice of
Objection with the Office of Hearings
and Appeals, 2000 M Street, NW,
Washington, DC 20461, in accordance
with 1O CFR 205.193.

Issued in Lakewood, Colorado on the
26th day of June 1980.
Kenneth E, Merica,
District Manager of Enforcement Rockiy
Mountain District.
IFR Doc. 80-20875 Filed 7-10-80 8:45 orl

BILLING CODE 6450-O1-M

Refiners Crude Oil Allocation Program;
Second Supplemental Notice for
Allocation Period of April 1, 1980,
through September 30, 1980, and
Notice of Issuance of Emergency
Allocations for June and July 1980

The notice specified in 10 CFR
211.65(g) of the refiners crude oil
allocation (buy/sell) program for the
allocation period of April 1, 1980,
through September 30, 1980, was Issued
March 21, 1980 (45 FR 21010, March 31,
1980). Subsequent to the publication of
that notice, the Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) assigned emergency
allocations purquant to 10 CFR
211.65(c)(2) to one small refiner and
issued a spplemental buy/sell list on
May 13, 1980 (45 FR 32755, May 19,
1980). The ERA hereby issues a second
supplemental buy/sell list for the
allocation period of April 1, 1980,
through September 30, 1980, The list (1)
sets forth one new emergency allocation
for the months of June and July 1980,
assigned pursuant to 10 CFR 211.05(c)(2),
as amended on April 27, 1979 (44 FR
26060, May 4, 1979); (2) sets forth an
emergency allocation directed by the
Office of Hearings and Appeals; and (3)
revises the regular buy/sell list for the
April-September 1980 allocation period
originally issued on March 21, 1980 (45
FR 21010, March 31, 1980),

The second supplemental buy/sell list
for the allocation period April 1, 1980,
through September 30, 1980, is set forth
as an appendix to this notice. The list
includes the name of the small refiner
granted emergency allocations for the
,months of June and July 1980, and Its
eligible refinery; the quantity of crude
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oil the refiner is eligible to purchase; the
fixed percentage share for each refiner-
seller, and the additional sales
obligation of each refiner-seller, which
reflects each refiner-seller's sales
obligation for the emergency allocations
listed herein.

The allocations for the small refiner
on the supplemental buy/sell list were
determined in accordance with 10 CFR
211.65(c)(2). Sales obligations for refiner-
sellers were determined in accordance
with 10 CFR 211.65(e) and (f).

The buy/sell list covers PAD Districts
I through V, and amounts shown are in
barrels of 42 gallons each, for the
specified period. Pursuant to 10 CFR
211.65ff), each refiner-seller shall offer
for sale during an allocation period,
directly or through exchanges to refiner-
buyers, a quantity of crude oil equal to
that refiner-seller's sales obligation plus
any volume that the ERA directs the
refiner-seller to sell pursuant to 10 CFR
211.650).

Pursuant to 10 CFR 211.65(h), each
refiner-buyer and refiner-seller is
required to report to ERA in writing or
by telegram the details of each
transaction under the buy/sell list
within forth-eight hours of the
completion of arrangements therefor.
Each report must identify the refiner-.
seller, the refiner-buyer, the refineries to
which the crude oil is to be delivered,
the volumes of crude oil sold or
purchased, and the period over which
the delivery is expected to take place.

The procedures of 10 CFR 211.650)
provide that if a sale is not agreed upon
subsequent to the date of publication of
this notice, a refiner-buyer that has not
been able to negotiate a contract to
purchase crude oil may request that the
ERA direct one or more refiner-sellers to
sell a suitable type of crude oil to such
refiner-buyer. Such request must be
received by the ERA no later than 20
days after the publication date of this
supplemental buy/sell notice. Upon such
request, the ERA may direct one or more
refiner-sellers that have not completed
their required sales to sell crude oil to
the refiner-buyer.

In directing refiner-sellers to make
such sales, ERA will consider the
percentage of each refiner-seller's sales
obligation for the allocation period that
has been sold as reported pursuant to
§ 211.65(h), as well as the refiner-seller
or sellers that can best be expected to
consummate a particular directed sale.
If, in ERA's opinion, a valid directed
sale request cannot reasonably be
expected to be consummated by a
refiner-seller that has not completed all
or substantially all of its sales obligation
for the allocation period, the ERA may
issue one or more directed sales orders

that would result in one or more refiner-
sellers selling more than their published
sales obligations for that allocation
period. In such cases, the refiner-seller
or sellers will receive a barrel-for-barrel
reduction in their sales obligations for
the next allocation period pursuant to 10
CFR 211.65(f)(3)(ii).

If the refiner-buyer declines to
purchase the crude oil specified by ERA.
the rights of that refiner-buyer to
purchase that volume of crude oil are
forfeited during this allocation period.
provided that the refiner-seller or
refiner-sellers have fully complied with
the provision of 10 CFR 211.65.

Refiner-buyers making requests for
directed sales must document their
inability to purchase crude oil from
refiner-sellers by supplying the
following information to ERA.
(i) Name of the refiner-buyer and of

the person authorized to act for thi
refiner-buyer in buy/sell program
transactions.

(ii) Name and location of the
refineries for which crude oil has been
sought, the amount of crude oil sought
for each refinery, and the technical
specifications of crude oils that have
historically been processed in each
refinery.

(iii) Statement of any restrictions,
limitations, or constraints on the refiner-
buyer's purchases of crude oil,
particularly concerning the manner or
time of deliveries.

(iv) Names and locations of all
refiner-sellers from which crude oil has
been sought under the buy/sell notice,
the refineries for which crude oil has
been sought, and the volume and
specifications of the crude oil sought
from each refiner-seller.
(v) The response of each refiner-seller

to which a request to purchase crude oil
has been made, and the name and
telephone number of the Individual
contacted at each such refiner-seller.

(vi) Such other pertinent Information
as ERA may request.

Note the change of address. All
reports and applications made under
this notice should be addressed to:
Chief, Crude Oil Allocation Branch, "1000
M Street, N.W., Room 6128, Washington.
D.C. 20461.

TWX's may be sent to 710-822-9451
(answerback EVFTJ WSH).

Also note that the phone number for
the Crude Oil Allocation Branch has
been changed to 202-63-3-159.

Section 211.65(c)(2)(ii), as amended on
March 27,1980, (45 FR 21196), March 31,
1980), states in part that applications for
emergency allocations "must be
submitted by the first day of the month
prior to the month(s) for which an
allocation is sought but not before the

20th day of the second month prior to
the month(s) for which an allocation is
sought." This provision is intended to
permit ERA to process applications and
Issue emergency allocations in a timely
fashion.

Section 211.65(c)(2)(ii](B), as amended.
requires all applicants for emergency
allocations to serve copies of their
applications on refiner-sellers.
Comments regarding an application will
be accepted if received within eight
days of receipt of the application.
Applicants are required to mail copies of
their application (and any amendments
thereto) to refiner-sellers on the same
date the application is mailed or
delivered to ERA. Refiner-sellers must -

mail their comments on the applications
to the Crude Oil Allocation Branch
within eight days of the refiner-sellers'
receipt of the application. The name and
address of the contact for each refiner-
seller is included in the appendix to this
notice.

As has been stated in previous
notices, if an applicant claims
confidentiality for any of the
information contained in its application.
the basis for the claim must be clearly
stated. ERA does not consider the
names of potential suppliers contacted
in unsuccessful attempts to obtain crude
oil or offers of crude oil that the
applicant has rejected to be proprietary.

Finally, ERA emphasizes that an
application for an emergency allocation
must contain a detailed statement as to
why the applicant believes it has
exhausted all supply possibilities, as
required in Section 211.05(c)(2)Cii](D](7.
Applications which fail to make this
statement will be dismissed with
prejudice.

Copies of the decisions and orders
assigning the emergency allocations
listed herein may be obtained from:
Economic Reulatory Administration,
Public Information Office, 2000 M Street.
N.%%, Rm. Bl10, Washington. B.C. 20461.
(292) 634-2170.

This notice is issued pursuant to
Subpart G of DOE's regulations
governing its administrative procedures
and sanctions, 10 CFR Part 2035. Any
person aggrieved hereby may file an
appeal with DOE's Office of Hearings
and Appeals in accordance i.th
Subpart H of 10 CFR Part 205. Any such
appeal shall be filed on or before August
11,1980.

Issucd in Washington. D.C. on July 7. 196.
Doris I. Dewion.
AsistnaatAdminiatrator. OfficeofPe-trcLirq:a
Opera!ions. EcaomicRegulatorv
Adninwtratian. -
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Appendix
The Buy/Sell list for the period April

1, 1980, through September 30, 1980, is
hereby amended to reflect new
emergency allocations to a single small
refiner pursuant to 10 CFR 211.65(c)(2),
an emergency allocation made purusant
to a recent decision of the Office of
Hearings and Appeals, and corrections
to the regular Buy/Sell list issued an
March 21, 1980 (45 ER 21010, March 31,
1980). The amended list sets forth the
volume of crude oil that, each such
refiner-seller is required to offer for sale
to small refiners.

All refiner-sellers' percentage shares
have been changed to reflect the
Continental Oil Company and Exxon
Company, U.S.A. Decision and Order
dated March 20, 1979 (Case numbers
FEX-0185 and FEX-0184). While the
refiner-sellers' percentage shares
displayed are rounded to three decimal
places, six decimal places have been
utilized to establish actual sales
obligations.

Also included in the appendix is a list
of the names and addresse's of the
persons designated by refiner-sellers to
receive service of copies of applications
for emergency crude oil allocations.
Crude Oil Allocation (Buy/Sell) Program
Revised Sales Obligations, April 1,
1980-September 30,1980

The following list corrects the regular
Buy/Sell list for the period April-
September 1980, which was issued on
March 21, 1980 (45 FR 21010, March 31,
1980). It does not include the additional
allocations issued as part of the first
supplemental Buy/Sell list on May 13,
1980 (45 FR 32755, May 19,1980).

The list credits refiner-sellers with
sales under the program that were not
correctly incorporated in the previous
list, either because of inaccurate
reporting or computational errors.

Refiner-seller Share Sales
obligation

Amoco Oil Co.
Alntc Richfield Co .......
Chevron U.S.A., Inc.........
CAes Service Co,.....................
Continental Oil Co ................
Exxon Co., U.S.A. ...........
Getty Refining & Marketing Co....._
Guf Refining & Marketing Co.......
Marathon Oil Co ................................
Mobil Oil Corp..............
Phillps Petroleum CO.
Shell Oil Co ....................
Sun Go .......... .

Texaco inc. ......................................
Union Ot Co. of California ............

2584,452
3,031.424
1,937.611
1,316:701

156,755
2,215.950

506190
2751,134

541,239
2.206.379
1,099.028
3,524,504
1,789.583
2.574.839
2.338,199

Totlsafes obligations ...................... 28.553,986

Crude Oil Allocation (Buy/Sell) Program
Revised Sales Obligations, April 1,
1980-September 30, 1980

The following list sets forth refiner-
sellers' sales obligations for the April
1-September 30,1980 period as revised
by the list set forth above, the additional
sales obligations of 223,147 barrels
reflected in the supplemental Buy/Sell
list issued on May 13,1980 (45 FR 32755,
May 19,1980), and the additional sales
obligations resulting from the new
allocations listed in this notice.

Additional Total
Refiner-seller sales sales

obations obligalions
(Bbts) (Bbis)

Amoco Oi Co..... . 439.317 3,047,142
Atlantic Richfield Co.. ...... 322.611 3.371.199
Chevron U.SA., Inc ............ 425,996 2386,271
Cities Service Co ............ 103,171 1,425.361
Continentat Co................. 16.777 174.425
Exxon Co., U.SA............. 373,2q0 2,609,100
Getty Refining & Marketing Co. - 88.981 599,905
Gulf Refining & Marketing Co..-...... 382,149 3,153.614
Marathon Oil CO............... 95.660 642.199
Mobil Oil Corp................... 394,614 2,621,988
Phillips Petroleum Co...... 173,538 1,281,799
Shell Oil Co...................... 476,545 4,026.402
Sen Co ......... 232,770 2,014,737
Texaco tnc ...................... 476,935 .3.077.148
Union Oil Co. of Cahfomia ...... 191,720 2,540.119

Total sales ob.igations.. 4,194,274 32,971,409

Office of Hearings and Appeals Decision
On June 20, 1980, the Office of

Hearings and Appeals (OHA] issued a
Proposed Decision and Order that
reached the preliminary conclusion that
Dow Chemical U.S.A. (Dow) should be
granted exception relief for its newly
constructed refinery in Freeport, Texas
(Oyster Creek) (Case Number BEE-
0285). On the same day, OHA also
issued an Interim Decision and Order
granting immediate exception relief to
Dow by directing the Economic
Regulatory Admininstration to grant
Dow's Oyster Creek refinery an
emergency buy/sell allocation of crude
oil of 33,979 barrels/day for the period
June I-November 30, 1980 (Case Number
BEN-0285).

This allocation notice issues Dow's
allocation for the period June 1-
September 30,1980. Dow's allocation for
the period Octoberl-November 30,
1980, will be issued as part of the regular
notice for the October 1, 1980, through
March 31, 1981, allocation period.

Refiner-sellers are advised that
OHA's Interi-n Decision and Order
specifically restricts Dow from
purchasing more than 8,495 barrels/day
of crude oil from any single refiner-
seller.

New Emergency Buy/Sell Allocation

On June 17,1980, ERA issued a
Decision and Order to Western Refining
Co., granting Western's Woods Cross,
Utah, refinery emergency allocations of
crude oil of 15,480 barrels for June 1980
and 33,356 barrels for July 1980.
Additional Allocations and Adjustments for the

April 1, 1980-September 30, 1980, Allocation
Period

Reflner-Buyer Refinery Voluma
(barrer3)

Dow Chemlcal U.S.A.. Oyster Creek, Tx..... 4,145,439
Western Refining Co.. Woods Cross, Ut ....... 40,830

Total ............. ... . .... 4,194,274

Contact List for Refiner-Sellers

Matthew J. Gallo,'Esq., Amoco Oil Co.,
200 E. Randolph Drive, P'O. Box 5910-
A, Chicago, 111. 60680.

J. J. Hur, Atlantic Richfield Co., 515
South Flower St., P.O. Box 2679 TA,
Los Angeles, CA 90071.

Frank W. Bradley, Chevron U.S.A., Inc.,
1700 K. Street, N.W., Suite 1204,
Washington, D.C. 20006.

W. C. McCollough, Cities Service O11
Company, P.O. Box 300, Tulsa, OK
74102.

Mike McNeese, Conoco, P.O. Box 2197,
Houston, Tx. 77001.

Barbara Finney, Exxon, U.S.A., P.O. Box
2180, Houston, TX 77001.

Eugene F. Gervino, Esq., Getty Refining
& Marketing Co., P.O. Box 1650, Tulsa,
OK. 74102.

L. G. Armel, Gulf Oil Corp., Gulf Bldg.,
P.O. Box 2001, Houston, TX 77001.

Victor Beghini, Vice President,
Marathon Oil Company, 539 South
Main Street, Findlay, Ohio 45840.
W. L. Fanning, Jr., Mobil Oil Corp,, 150

East 42nd St., New York, N.Y. 10017.
A. L. Hobbs, Phillips Petroleum Co.,

Phillips Bldg., Bartlesville, OK 74004,
G. E, Carnahan, Shell Oil Co., P.O. Box

2463, Houston, TX 77001.
C. Steven LeBaron, Esq., Sun Petroleum

Products Company, 9th Floor, Law
Department, 1608 Walnut St.,
Philadelphia, Pa. 19103.

Paul D. McNaughton, Texaco, Inc., P.O.
Box 52332, Houston, TX 77052.

Howard Johnson, Texaco, Inc., c/o Legal
Department, 2000 Westchester Ave.,
White Plains, N.Y. 10650.

Gus Williams, Union Oil Company of
Calif., 1650 East Golf Road,
Schaumburg, Ill. 60196.

[FR Dec. 0-20709 Filed 7-10-M. O:43 aml
BLUNG COE 6450-01-M
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Federal Energy Regulatory

Commission

[Vol. 232]

Determinations by Jurisdictional
Agencies Under the Natural Gas Policy
Act of 1978

July 3,1980.
The Federal Energy Regulatory

Commission received notices of
determination from the jurisdictional
agencies listed herein, for the indicated
wells, pursuant to the Natural Gas
Policy Act of 1978 and 18 CFR 274.104.
Negative determinations are indicated
by a (12) in the DEN column. Estimated
annual production is in million cubic
feet (MMcf].

The applications for determination in
these proceedings together with a copy
or description of other materials in the
record on which such determinations
were made are available for inspection,
except to the extent such material is
treated as confidential under 18 CFR
275.206, at the Commission's Office of
Public Information, Room 1000, 825
North Capitol Street, N.W., Washington,
D.C. 20426.

Persons objecting to any of these final
determinations may, in accordance with
18 CFR 275.203 and 18 CFR 275.204, file a
protest with the Commission by July 28,
1980.

Please reference the FERC Control
Number in all correspondence related to
these determinations.
Kenneth F. Plumb,
Secretazy.
BILLING CODE 6450-8541
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[Vol. 233] -

Determinations by Jurisdictional
Agencies Under the Natural Gas Policy
Act of 1978
July 3,1980

The Federal Energy Regulatory
Commission received notices of
determination from the jurisdictional
agencies listed herein, for the indicated
wells, pursuant to the Natural Gas
Policy Act of 1978 and 18 CFR 274.104.
Negative determinations are indicated
by a (D) in the DEN column. Estimated
annual production is in million cubic
feet (MMcf).

The applications for determination in
these proceedings together with a copy
of description of other materials in the
record on which such determinations
were made are available for inspection,
-except to the extent such material is
treated as confidential under 18 CFR
275.206, at the Commission's Office of
Public Information, Room 1000, 825
North Capitol Street, N.E., Washington,
D.C. 20426.

Persons objecting to any of these final
determinations may, in accordance with
18 CFR 275.203 and 18 CFR 275.204, file a
protest with the Commission by July 28,
1980.

Please reference the FERC Control
Number in all correspondence related to
these determinations.
Kenneth F. Plumb,
Secretai3.
BILLING CODE 6450-85-M

46863
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[Docket No. EL79-8]

Central Power & Light Co.;
Amendment to Application for
Interconnection of Facilities, Provision
of Transmission Services and Related
Relief

July 2, 1980.
Take notice that on June 30, 1980,

Central Power and Light Company
(CPL), Public Service Company of
Oklahoma (PSO), Southwestern Electric
Power Company (SWEPCO), and West
Texas Utilities Company (WTU)
(collectively referred to as Applicants or
CSW) tendered for filing, an Amendment
to their application filed on February 9, o
1979. This Amendment, intended-to be
an alternative to the relief requested in
their February 9, 1979 application,
requests that the Commission enter an
order under Sections 210, 211 and 212 of
the Federal Power Act, requiring the
construction of two direct current
asynchronous electrical
interconnections between the Electric
Reliability Council of Texas (ERCOT)
and the Southwest Power Pool (SWPP),
as well as wheeling and other related
relief.

The interconnections requested herein
pursuant to Sections 210 and 212 of the
Act consist of two high-voltage direct
current asynchronous electrical
interconnections between ERCOT and
SWPP. A "North Interconnection", to be
constructed by CSW, would have an
initial capacity of 200 megawatts (mw)
for the transmission of power between
ERCOT and SWPP and would require
the installation of two back-to-back.
direct current terminals on either side of
the ERCOT-SWPP border at Oklaunion,
Texas. In connection with the North
Interconnection, CSW would also
construct an alternating current terminal
at PSO's power station in Lawton,
Oklahoma and-345 kv ac transmission
line from Lawton to the northern dc
terminal at Oklaunion, a distance of
approximately 61 miles. A "South
Interconnection", to be constructed
jointly by CSW and HLP, with an initial
capacity of 500 mw for the transmission
of power between ERCOT and SWPP
would consist of a direct current
transmission line approximately 153
miles long, with terminals at the CSW
System's planned generating plant in
Walker County, Texas and at the South
Texas Project ("STP"), a generating
plant co-owned by HLP, CPL, CPSB and
Austin under construction near Bay
City, Texas. In addition, NLP would be
interconnected with CPL and other
utilities at the STP terminal of the South
Interconnection in order to facilitate the
transmission and wheeling of power to

and from the Interconnections among
the ERCOT utilities.

CSW will pay for and be the "Owner"
of 100 percent of the North
Interconnection and CSW and NLP will
pay for and be the "Owners" of the
South Interconnection in the following
proportions:
CSW -60%
HLP -40%
or such percentage as will result from
the pro rata reduction of their respective
percentage of Ownership in either
Interconnection due to participation in
ownership by other electric systemi.

Under the wheeling order requested
pursuant to Sections 211 and 212 of the
Act, CSW, HLP and the TU companies
would (when and to the extent capacity
is available) be able to wheel power to
and from the proposed Interconnection
terminals over their transmission
facilities within TIS and the SWPP
initially at a rate of one mill per kilowatt
houror at such higher rate as shall be
adequate to recover the costs of such
wheeling pursuant to a filing made
"unilaterally from time to time by the
party furnishing service with the
appropriate regulatory authority.
Likewise; any capAcity in the
Interconnections which may be nnused
at any point in time may be used by
other systems in ERCOT or SWPP upon
request, subject to interruption by any
Owner desiring to utilize its entire
ca'pacity and subject to payment of such
rates as shall be adequate to recover the
cost of such use of the Interconnections,
and other terms and conditions, as may
be unilaterally filed from time to time
with the Commission. AnF such request
for usage of the Interconnections for
transfer of firm power by any such other
system shall be made at least thirty (30)
days prior to the beginning of such
proposed transfers in order to allow
proper scheduling. Use of the
Interconnections for transfers of firm
power by other systems shall be
available only subject to planned or
actual usage of the Interconnections by
the Owners for any purpose. Any
request for the usage of the
Interconnections for transfer of
interruptible economy or emergency
energy by any such other systems shall
be made at least one hour prior to the
beginning of such proposed transfers
(this notice requirement may be waived
in an emergency).

Any person desiring to be heard or to
protest said Amendment should file a
protest with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.

20426, in accordance with Sections 1,8
and 1.10 of the Commissions Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such protests should be filed
on or before July 18, 1980. Protests will
be considered by the Commission in
determining the appropriate action to be
taken. Copies of this application are on
file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-Z0730 Filed 7-10-80: 8:45 aml

BILLING CODE 6450-85-M

[Docket No. CP80-357]

Colorado Interstate Gas Co.;

Amendment to Application

July 2, 1980
Take notice that on June 30, 1980,

Colorado Interstate Gas Company
(Applicant), P.O. Box 1087, Colorado
Springs, Colorado 80944, filed in Docket
No. CP80-357 an amendment to its
application filed in said docket pursuant
to Section 7(c) of the Natural Gas Act
for a certificate of public convenience
and necessity authorizing the sale and
delivery of natural gas in interstate
commerce, by which amendment
Applicant seeks authorization to
allocate excess gas supply increases pro
rata among full requirement, direct
transmission sales, and partial
requirement customers, all as more fully
set forth in the amendment on file with
the Commission and open to public
inspection.

The proposed allocations are set forth
in paragraphs 6.2 and 6.3 of Rate
Schedule EX-1 of Applicant's FERC Gas
Tariff, Original Volume No. 1, Original
Sheet No. 27.

Any person desiring to be heard or to
make any protest with reference to said
amendment should on or before July 18,
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20428, a.petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the

I II II I I
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Commission's Rules. Persons who have
heretofore filed need not file again.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-20728 Filed 7-10-80 8:45 amj
BILWNG CODE 6450-5-M

[Docket Nos. RP72-157, et al.]

Consolidated Gas Supply Corp., et al.;
Filing of Pipeline Refund Reports and
Refund Plans
July 3,1980.

Take notice that the pipelines listed in
the Appendix hereto have submitted to
the Commission for filing proposed
refund reports or refund plans. The date
of filing, docket number, and type of
filing are also on the Appendix.

Any person wishing to do so may
submit comments in writing concerning
the subject refund reports and plants.
All such comments should be filed with
or mailed to the Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, on or before July 21,1980. Copies
of the respective filings are on file with
the Commission and available for public
inspection.

Appendix

Filing date compny Docket No. Type

6/24/80 Coonsolidated Gas RP72-157-. Report.
Suly Coqxp-b

6127/80-.---- Cities Seryce Gas RP72-142, et Plm.
Company. al

6127180- Midwestem Gas RPSO-23 - Report.
Trannseagon

company.
6127/80- East Tecessee RP78-65.. Report

Natural Gas
Conipete

Kenneth F. Plumb,
Secretary.
[FR Doe. 80-20712 Filed 7-10-t 8:45 am]
BILLING CODE 645045-M

[Docket No. CP8O-410]

Consolidated Gas Supply Corp.;
Application
July 3.1980.

Take notice that on June 19,1980,
Consolidated Gas Supply Corporation
(Applicant), 445 West Main Street,
Clarksburg, West Virginia 26301, filed in
Docket No. CP80-410 an application
pursuant to Section 7(b) of the Natural
Gas Act for permission and approval to
abandon two points of delivery to
National Fuel Gas Supply Corporation
(National Fuel), all as more fully set
forth in the application which is on file
with the Commission and open to public
inspection.

Applicant proposes to abandon an
emergency sales connection with
National Fuel at Sanford and a
connection at Noble Street (also known
as South Belmont and Dixon), both in
Allegany County, New York These
facilities, it is stated, were originally
installed by Applicant's predecessor,
New York State Natural Gas
Corporation, and utilized in making
deliveries to Producers Gas Company
and Iroquois Gas Company,
predecessors of National Fuel Applicant
asserts that due to the changing
operations of Applicant and National
Fuel these delivery points are no longer
necessary, and that National Fuel has
requested that deliveries at these points
be abandoned.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before July 24,
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by It in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedur herein provided for,
unless otherwise advised, It will be

unnecessary for Applicant to appear or Le
represented at the hearing.
Kenneth F. Plumb,
Se:ztaiy.
tFR D71 0-W.-h3 7-1043. -4 anl
BSJW CODE 1145345161

[Docket No. ER80-2251

Delmarva Power & Light Co4 Order
Accepting Power Purchase Agreement
for Filing, Granting Interventions,
Granting Waiver, and Denying Request
for Investigation
July 2.1980.

On February 3,1980, Delmarva Power
and Light Company (DPL) tendered for
filing a power purchase agreement with
the Atlantic City Electric Company
(ACE). The filing was completed on
April 3,1980. Under the terms of the
agreement, DPL will sell one-eighth
(approximately 50 MW) of the capacity
and energy of DPL's Indian River Unit
No. 4 to ACE.1 The proposed sale will
commence on the day the unit qualifies
as "installed capacity" under the
Pennsylvania, New Jersey, Maryland
Interconnection (PJM] Agreement and
continue until May 31,1985.2

The agreement also provides for DPL
to deliver the energy purchased by ACE,
less transmission losses, over DPL's 230
KV transmission system to the Keeney
Substation interconnection point
between the two parties. Under the
terms of the agreement ACE will pay
DPL (1) a return of 11.11%, including
14.00% on common eqity, and
applicable depreciation expense on one-
eighth of the investment in Indian River
Unit No. 4, (2] one-eighth of the
operation and maintenance costs of the
unit and (3) a monthly transmission
charge of $35,000. DPL estimates that
charges during the first year of the
agreement will be approximately $14
million.

DPL will render monthly bills to ACE
based upon the estimated charges, with
an adjustment to be made in the
following billing month for the actual
costs. Charges for operation and
maintenance expenses which cannot be
accurately determined each month (e.g.
income taxes) will be estimated with an

t Indian River Unit No. 4 Is a 400 MWV coal-fed
g~ne.rating unit presently under constructm at
MdL'boro. Delaware. It Is scheduled for cormercial
oeration in the fall of 19W0.2 On February 29.1980. ACE filed a sta!tment of
c -3irrr:e. Rate schedule designations are:

D&Z. :a'! n ard Description
Rate Schedule FPER No. 44-Power

Parch-se AgrecmenL
Supplemant No. 1 to Rate Schedu!e FERC

Na 44-Schedule L
Supplertezt No. 2 to Rate Schedule FMRC

No. 44-Schcdul- I.
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adjustment for actual expense at the end
of the year. In addition, charges for both
the cost of supervision and general-
administration have been established at
annual fees of $12,000 each. The-
agreement proposes to- adjust the-
charges annually in-order to reflect
increased labor costs.

Notice of the filing was issued on
February 11, 1980, with comments,
protests, orpetitions to intervene due onm
or before March 3,1980.

On March 3,1980i the Public
Advocate of Delaware (PAD) filed a
petition to intervene, requesting, a -

hearing. PAD alleges that the agreement
may be detrimentatto DPL's retaff
customers in that itwold.require these
customers to pay for electricity
produced from high cost oil-fired
generation, while less expensive coal-
fired generationr is sold:to anew
wholesale customer outside the, State' of
Delaware.

The Public Service Commission of the
State of Delaware (PSC) filed a notice of
intervention on March 3, 1980. PSC
contends that it is not possibre to-
determine from the infbrmatiorrfilbd
whether the rates- are fully'
compensatory; Therefore, PSCindicates
that a hearing is necessary to determine
whether the statutory requirements are
satisfied and whether-the rate mayhave
a detrimental effect on, retaff customers
of DPL. PSC also' states, that DPL's filing
suggests that the. transaction invalves a
sale or lease of facilities. Therefore, PSC
requests that the (ommissforr determine
whether the transaction is subject to.the
requirements ofSection 203- after a
hearing on this-issue.

On March 17; 1980, ACE filed a
supplemental petitionand motion for
summary disposition. ACErequests- that
the Commission denyPSC srequestfor
a hearing, ACKpoints out that PSC has'
not alleged that the unitpowerrates are
unjust and-unreasonable, only that it is
unable to determine the reasonableness,
of the rates fron the, information=
supplied. CitingFPCOpiniorNo 70T.,
ConnecticutLfghtandPower-Company,
52 FPC 175 (1974y, ACE contends that
the rates are just and reasonable since
substantially alr of the components of
the unit powerrates-will precisely,
reflect the actual costs of DPL'sndian
River Unit No. 4. Therefore, ACE asks-
that PSC's request for a hearing on. the
.proposed rates be deniedandthat the
agreement be accepted- forfiling and.
made effective..

ACE requests that the Commission -
deny PSC's requestfor hearingunder
Section 203, alleging that thatsection
does not apply to the transactionwhich-
is a unit sale of capacity and' energy
rather than a sale or lease of-facilities.

Furthermore, ACE requests- a
declaratiorr of this Commission~s
exclusive jurisdiction over-this
transaction.

On April I_1980,-PSCfiled an-answer
to ACE's supplementalpetition.
reiteratingits: request for an.
investigation of theproposed rates.In
the alternative. PSG requests the-
Commissionto order an investigation
under Section 307 oftheFederatPower
Act. With respect toAC-Es-requestfor a
declaration of FERC's exclusive
jurisdiction over this. transactionPSC
contends that the agreement between
DPLJand ACE creates anundivided
cotenancy. a lease ora sale of the
facilities. Therefore, under Section
201(b] of the Federal Power Act, PSG
contends the Comnissiors jurisdiction
is limited tcr the rates contained in the
agreement and the state retains
jurisdictfon over disposition of the
facilities.

On March 26, 1980r Old Dominion
Electric Cooperativefiled an untimely
petition to intervene Old Dominion
states thatitisnegatiatiganaw
wholesalpawercontract betweenDPL
and three ofits: member cooperatives:
and any decisions;in the instant
submitta]will have a bearing on the
anticipatedcwholesale- rates: applicable
to the cooperatives. Therefore, it
requests.t. be a party- to, any.
proceedings in this docket.

On May 5. 1980. the Public Advocate
of New Jersey CAdvocate. filed air
untimely petition. to intervene. In its
petitionAcIvocate states its support for
the sale by DPL to ACEand requests
that the Commission act prompffy and
approve the contract

Discussior-
The Commission finds. that the

transactior between DPL and ACE
represents a unit sale as- defined by
Connecticut ight ad Pauar Company,
OpinionNar. 701, 5 E PQ-5, 176 (1974)-

[A]"unit sale' . consists ofthe sale-of
a specified portion ofrthe capacity of a
particulargeneratingunitto a seconclutility
for a specifiecperiodoftime.Thebuying
utility ia entitled to the: capacity and

associated energy, of that portion of the unit.
that is purchasedfor which the buyer pays
hi's prdporffohat- share of ali of the fixed and
running costs ofthe- unit Micludingreturn on
investment in: the uniL Suchfixed charges
continue tn be paid duing theterm of the
contract regardless of whether the unit is out-
of service for scheduledor unscheduled.
maintenance.

A unit sale generally consists of the
sale or lease of the output of a unit and
dedication-ofits capacity, rather than
the sale or lease of facilities themselves.
The Commission's jurisdiction to
authorize a sale-or lease of facilities by

a public utility depends upon, the
existence of jurisdictional, that is,
transmission, facilities which are part ot
the sale or lease. Section 203 of the
Federal Power Act. Because the
transaction involves the provision of
transmission service, rather than a
specific dedication of transmission lines,
the transaction does not involve a sale
or lease of transmission facilities.8 The
transmission service is similar to that
service provided by DPL to other
utilities, whether as a discrete service or
as a component of its firm requirements
orinterchange services. Therefore, the
Commission shall deny- the PSCs
requestfor a hearing underSection. 203,

DPL utilizes an incremental rate of
return in determining the monthly fixed
charges associated with Indian River
Unit No..4.n light of the unit sale nature
of the transaction, this-is acceptable.
See CrnnecticutLht anid Power
Company, supra With the exception: of
the charges for the cost of supervision
and general administration. the
remaining- charges for production costs
associated with Indian River Unit No. 4
are pro ratarportions (i.e. one-eighth) of
the actual operation and maintenance
expenses of the unit. Based on dcata for
supervision and general administration
costs for the three existing Indian River
units, these charges also appear to, be
reasonable. However, DPL has indicated
that the charges are to be escalated
annallyby the average rate of wage
increases for DPL employes. This will
constitute a change in rate, which DPL
must file under Section 35.13 of our
regulations, with supporting cost data.

Based upon our review of average
system investment and costs, we will
accept DPL's proposed transmission rate

,of $35,000 per month.
The charges proposed by DPL are

found to be cost-justified and we shall
accept these rates for filing. Because- the
sale is to commence upon the date of
commercial operation of the unit, which
is projected to be the fall of 1980, we
shall grant DPL's request for a waiver of
section 35.3 of the Commission's
regulations and permit the rates to go
into effect as of that date.

The allegations raised by PAD, PSC
and Old Dominion relate to the question
of prudence. They' claim, alternatively,
that the sale of coal-fired capacity and
energy should not be made to, ACE; or
that any sale actually made should be
priced at average (or perhaps
incremental] system costs, Their

3The Commissionttak-c no positiort at this time

as to whetheritwoul~t detcrmfncm particular unit
sale tn bea saleorlcase offacilitles If specinc
transmission lines were assigned to the transaction.
The factual setting of the particular transaction may
dictate the result.
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contention is that the sale itself or the
pricing of the sale will force DPL's firm
brequirements customers to pay higher
rates than would have existed absent
this transaction. Our decision to accept
the proposedagreement for filing and
permit it to go into effect without a
hearing simply means that the rates to
ACE do not appear excessive. Thus,
there is no basis for rejecting DPL's
filing under the Federal Power Act. This
should not necessarily be construed as a
determination that DPL was prudent in
arranging this transaction as it relates to
cost effects on DPL's other customers.

More precisely, we make no
determination here as to whether the
rate is too low (whether on the basis of
the costs of the particular facility or on
the basis of system average or
incremental costs); as to whether the
rate is so low as to increase the costs of
service to retail and wholesale
requirements customers over what those
costs would have been absent the
transaction; or as to whether such an
increase in cost, if such there be, is
inconsistent with Delmarva's service
obligations to its retail or wholesale
requirements customers.

Our reading of FPC v. Sierra Pacific
Power Company, 350 U.S. 348 (1956),
would not preclude these parties,
representing DPL's other customers,
from challenging the rate for any of the
reasons stated in that opinion. However.
the burden upon these parties is
extremely difficult to satisfy.

[W]hile it may be that the Commission may
not normally impose upon a public utility a
rate which would produce less than a fair
return, it does not follow that the public
utility may not itself agree by contract to a
rate affording less than a fair return or that if
it does so, it is entitled to be relieved of its
improvident bargain.... In such
circumstances the sole concern of the
Commission would seem to be whether the
rate is so low as to adversely affect the
public interest-as where it might impair the
financial ability of the public utility to
continue its service, cast upon other
consumers an excessive burden, or be unduly
discfiminatory.

Siena, 350 U.S. at 355.
This is not a simple demonstration.

Generally speaking, off-system capacity
and energy sales have a salutary effect
on the costs of serving native loads
because they permit more efficient
utilization of utility plants and other
resources. To satisfy the Sierra test PAD
and the other protesters would be
required to prove, inter alia, that DPL
was obligated to reserve its lowest cost
capacity and energy for customers other
than ACE and that the Indian River unit
sale actually increases costs of service
for these other customers. Regarding the

latter requirement, we note that DPL's
capacity costs should be significantly
reduced by the revenues received from
ACE. Moreover, any increase in energy
charges to DPL's firm requirements
customers resulting from this
transaction might well have to be
calculated for same periods of time by
the difference between the cost of coal
that would have been used to generate
the 50 MW of capacity of the unit and
the purchased cost of economy energy
from the PJM pool, rather than by the
difference between the cost of coal and
increased usage of DPL ol-fired units, as
the protesters claim. The protesters
would have to show that this energy
charge increase more than offsets the
demand charge reduction brought about
by this unit sale.

This showing would have to involve a
comparative analysis of DP&L's system
costs with and without the unit sale to
ACE. The Commission finds that DP&L's
pricing methodology is proper and
believes that the sale will not increase
overall rates to DPL's firm requirements
customers.

PAD, PSC and Old Dominion have
made no showing that would wan-ant a
hearing on the Issue of whether the rates
to be charged ACE are unreasonably
low, under the standards of Sierra.
However, our denial of their request for
a hearing shall be without prejudice to
their filing of an appropriate complaint

With the exception of the wage
increase adjustment provision discussed
above, DPL's rate formulae shall
constitute the rates. The Commission
shall not require additional filings if DPL
charges ACE according to the formula,
but shall, of course, require a filing
under Section 205 if the formula itself, or
any of its components, is changed.

The Commission orders:
(A) Waiver of the Commission's

notice requirement under Section 35.11
of the regulations is hereby granted.

(B) Delmarva Power & Light
Company's power purchase agreement
with the Atlantic City Electric Company
is hereby accepted for filing and
permitted to go into effect on the day
that Indian River Unit No. 4 qualifies as
"installed capacity" under the PJM
Agreement.

(C) With the exception of the wage
increase adjustment provision, DPL's
rate formulae shall constitute the rates.

(D) Delmarva Power and Light
Company shall be required to file under
section 35.13 of the Commission's rules
and regulations for any future change in
rates under the filed power purchase
agreement.

(E) The petitions to intervene,
including the late petitions, are hereby
granted for good cause shown, subject

to the Rules and Regulations of the
Commission. Provided, however, that
participation of such intervenors shall
be limited to the matters affecting
asserted rights and interests specifically
set forth in their petitions to intervene,
and Providedfi'rtier, that the admission
of such intervenors shall not be
construed as recognition by the
Commission that they might be
aggrieved by any order entered in this
proceeding.

(F) The intervenors' requests for a
hearing on issues relating to the power
purchase agreement are hereby denied.

(G) The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission.
Lois D. Cashell,
Acting Secreftuy.
[FIo. D -80.29 E- FUk 7-10- &43 aml
BIWNG COOE 640-141

[Projects Nos. 3196,3197,3198, and 3199]
Eastern Iowa & Power Cooperative;

Applications for Preliminary Permit

July 3. 196.
Take notice that Eastern Iowa Light

and Power Cooperative (Applicant filed
on May 30,1980, four applications for
preliminary permit [pursuant to the -
Federal Power Act 16 U.S.C. 791(a-
825(r)] for the projects described below.
Correspondence with the Applicant
should be directed to: Mr. Earl E. Jarvis,
General Manager, Eastern Iowa Light
and Power Cooperative, East Fifth and
Sycamore, Wilton. Iowa 52778.

Projects Nos. 3196,3197,3198, and
3199 would be located at Mississippi
River locks and dams Nos. 13,17,18,
and 16, respectively.

Project Description-The four
proposed projects would each utilize an
existing U.S. Army Corps of Engineers'
lock and dam.

Pmject No. 3196 would consist of: (1)
a new powerhouse constructed along
the centerline of the existing non-
overflow earth embankment, about 75-
feet wide and 900-feet long, containing
35 generating units with a total installed
capacity of 17.5 MW; (2) a 69-kV
transmission line approximately 11
miles long; and (3) appurtenant facilities.
Applicant estimates the annual
generation would average about 83,000
MWh.

Project No. 3197 would consist of. (1)
a new powerhouse, constructed along
the centerline of the existing non-
overflow earth embankment, about 75-
feet wide and 900-feet long, containing
35 generating units with a-total installed
capacity of 10.5 MW; (2] a 69-kV

4,6871
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transmission line approximately-4-milesa
long, ard (3] appurtenant facilitiesL
Applicant estimates the annual
generation would average about 43,00Q
MWH.

ProjectNo. 3198 would consist of- C11
a new powerhouse, constructed along
the centerline of the existing non,
overflow earth embankment, about 75-
feet wide and 900-feet long containing
35 generating units with a total installed
capacity of 14 MW; (2) a 69-kV
transmission line approximately a'miles
long; and (3) appurtenantfacilities.
Applicant estimates the annual
generation would average about 83,00Q
MWh.

Project No. 3199 would consist of: (1)
a new powerhouse, constructed along -
the centerline of the existing non-
overflow earth embankment about75-
feet wide and 900-feet long-, containing
35 generating units with a total installed
capacity of 14 MW; (2) a.69-kV
transmission line. approximately 2.miles
long; and (3). appurtenant facilities.
Applicant estimates the annual
generation would average:74,000 MWH.

Purpose of PrelininaryPermit-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the.
permit, the right of'priority of
application for license while the
Permittee undertakes the: necessary.
studies and examinations toD determine
the engineering, economi., and
environmenta feasibility of- the.
proposed protect. the marketforpower,
and all otherinformatirrnecessary for
inclusion in an.applicationmir alicense.

Agency Commeats.Fed]eraL State,,
and local agencies that receive. this
notice througl directmaillng from. the
Commissiort are invited to) submit
, comments on the described applications.

for preliminary permits. (A copy of each
application may be obtained directly
from the ApplicanL.) Comments should
be confined to substantive issues
relevant to the issuance of a- permit and
consistent with the purpose of a permit
as described. in' thismotice. Na other
formal request for comments,willbe
made. If an agencydoesnotfile -
comments within the time set below, it
will be presumed to hae no comments.

Competing AppTications-Anyone
desiring to file, a competing applipation
must submit to the Comnission or or
before September 84 1980; either the
competing application itself or a notice
of intent to file a competing application.
Submission, ofa timely notice of intent
allows as interested person.ta fire the
competing application,-no later than-
October 23, 1980. A notice of intentimust
conform with the requirements, of718
CFR 4.33 (b) and Cc], (as amendeL 44 FR

61328 Octoher25,1929):_A competing,
application must confona witi the
requirements of 1& CER, 4.33; (a)and Cd),
(as-amended. 4 -E 61328, Qctober2,
1979.)

Comments,, Pratests; orPettians to
Intervene-Anyone desrng:to-he heard
or tacmake any'pmtest about these-
applications7 shuld. file, a:petiton: ta
intervuemora protest with the Federal
.EnergrReguLatory Commission.i-
accordance with the requirements of the
Commission'sRules of Practice and
Procedure; 18 ,CFI.&8orl.Q (1979).
Comments not ir the nature of-a: protest
may alsobe submitte&by, conforming to
the procedures specified in § ti0for
protests- Im, determining: the appropriate
action to take, the Commrission. will
consider all protests or other comments
filed, hut a person who. merely fifes a
protest or comments does not become a
party t. theproceeding.Tm become a,
party-, or toparticipate:i any hearing, a
person must file a petition-to intervene
in accordance witr the Commissionsf
Rules. Any comments, protest, or
petition to intervene must be filed on or
before-September-8, 1980. The
Commissfon's address is: 825 North
Capito l Street, N.E, Washington, DLC.
20426. The application is- on file with the
Commission and] is. available forpublic
inspectifon.
KennetlrF. Plumb.
Secreta y-
[FR Doc880-714 FffaE7-10-80z845"am|

BILLING CODE 6450-115-M

(Docket No. CP8-421]

Eastern Shore Naturali Gas: Co.;
Application

July 3 1980;
- Take notice. that on lune 20, 1980,

Eastern Shore.Naturar Gas Company
(ApplFcantj. P.. Box 615. 12over.
Delaware 19901, filed En.Docket-o.
CP8-421_ an application pursuant to
Section. 7(c- of the N'aturaL Gaq Act and
§ 157.7Ccl of the Reguiations thereunder
(18 CER 15T.7(cli for a certificate of
public convenience and'necessity
authorizing the construction during- the
12-month period commencing with. the
date of the requested order and
operation, of'faciItifes to make
miscellaneous rearrangements, on its
system, all as morefully setforth in the
application whlichfs onfirewith. the
Commission. and open to, public
inspection.

Applicantstatesthat the purpose of
its request for this budget-type authority
is to augmentits ability toiactwith.
reasonable dispatch in. making
miscellhaneous rearrangements of its,

facilities which would noresult in any
material chiingein the transportation
and sales se ice currently rendered by
Applicant.

The total cost of the proposed
facilities; would not exceed $100,000
which cost wouldbefinanced from,
Applicant's cash on hand, it is said.

Any person desiring to-be heard or to
make any-protest with reference to said
application should onor-beforeJuly 25.
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petitionmto intervene or a
protest in accordancewith the
requirements; of the Comminsson Rules
of Practice and.Procedure (18t CIR 1.8 oro
1.10) and.theRegulations. under the
Natural Gas Act. (1a CF. 15.i0). All
protests filed with, the Commission will
be consideredby it in determining the
appropriate action, to;be taken buL will
not serve to make the protestants
,parties; to-the proceeding. Any person
wishing to become a party to a
proceeding or to. participate as-a party in
any hearing therein. must file a petition
to intervene in.- accordance with, the
Commission's Rules.

Take further notice that. purusant to
the authority containedin and subject, to
jurisdiction conferredupon the Federal
Energy Regulatory Commission by,
Sections 7-an.15. of- the Natural Gas Act
and the Commission's Rules of Practice
and Procedure. a hearing, will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within. the time required herein, if
the Commission on its ownreview of the
matter finds that a. grant of the
certificate is. required by the public
convenience and necessity.. If a petition
for leave to intervene is timely filed, or If
the Commission on its own motion
believes that a formal, hearing is
required, further notice of such hearing
will he duly given.

Under the procedure herein provided
for, unless.otherwise advised, It will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,

•Secretacry.
[FIReoO671.rt ileI 7-0'C0 I.l-mj

BILNM CODE 6450-85-

[ProjectNo. 3076J

Fayetteville, N.C., City of, Public Works
Commission;- Application for
Preliminary; Permit
July 3,1980.

Take notice that City of 'ayetteville,
North. Carolina, Public Works
Commission (Applicant] filed on March
7. 1980, an application for preliminary

I I II I I|
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permit [pursuant to the Federal Power
Act, 16 U.S.C. §§ 791as)-25(r] for
proposed Project No. 3076 to be known
as HopeMills Lake No. 2 located on the
Big Rockfish Creek in Cumberland
County, North Carolina.
Correspondence with the Applicant
should be directed'to: Mr. R. A, Meunch,
Jr., Manager, City of Fayetteville. Public
Works Commission, S08 Person Street
(P.O. Drawer 1089), Fayetteville, North
Carolina 28302.

Project Description-The proposed
project would consist of: (1) an existing
dam, 400-foot long and 21-foot high; (2) a
powerhouse with one hydroelectric
generating unit with, an estimated
installed capacity of 5000 kW; (3) an
existing reservoir with a surface area of
approximately 89 acres; (4) a
transmission line approximately 0.4 mile
long connecting to the Public Works
Commission's Distribution System; and
(5) appurtenant facilities.

Purpose ofProjeet-Project energy
would be utilized in meeting power
requirements of the residents of the City
of Fayetteville, North Carolina.

Proposed Scope and Cost of Studies
under Perfit-Applicant seeks issuance
of a preliminary permit for a period of 36
months, during which time the Applicant
would prepare a definitive report
concerning engineering and economic
feasibility of rehabilitating the existing
project structures and prepare an
environmental report. Applicant
estimates the cost of studies under the
permit would be $50,000.

Purpose of Preliminary Permit-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the rIght of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for the
power, and all other information
necessary for inclusion in an application
for a license.

Agency Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the Applicant Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before August 13, 1960. either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
October 13,1980. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b) and (c), (as amended 44 FR
61328, October 25,1979). A competing
application must conform with the
requirements of 18 CFR, 4.33 (a) and (d),
(as amended, 44 FR 61328, October 25,
1979).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be beard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR. 1.8 or 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in 1 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before August 13,1980. The
Commission's address is: 825 North
Capitol Street NE., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
iFR Do. U- Al.d 7-1s-at& mq

BILUIN COOE 944

[Project No. 3077]

Fayetteville, NC, City of, Public Works
Commission; Application for
Preliminary Permit
July 3.1980.

Take notice that City of Fayetteville,
North Carolina, Public Works
Commission (Applicant) filed on March
7.1980, an application for preliminary
permit [pursuant to the Federal Power
Act, 16 U.S.C. §§ 791(a)-825(r)] for
proposed Project No. 3077 to be known
as Hope Mills Lake No. 1 located on the
Little Rockfish Creek in Cumberland
County, North Carolina.
Correspondence with the Applicant

should be directed to: Mr. R. A. Muench,
Jr., Manager, City of Fayetteville, Public
Works Commission. 506 Person Street,
(P.O. Drawer 1089), Fayetteville, North
Carolina 28302.

Project Description-The proposed
project would consist of: (1) an existing
dam 400-feet long and 27-feet high; (2)
one outdoor hydroelectric generating
unit with an estimated capacity of 4,000
kW; (3) an existing reservoir with a
surface area of approximately 60 acres;
(4) a transmission line approximately 1.1
miles long connecting to the Public
Works Commissions distribution
system; and (5) appurtenant facilities.

Purpose of Project--Project energy
would be utilized inmeeting power
requirements of the residents of the City
of Fayetteville, North Carolina.

Proposed Scope and Cost of Studies
under Permit-Applicant seeks issuance
of a preliminary permit for a period of 36
months, during which time the Applicant
would prepare a definitive report
concerning engineering and economic
feasibility of rehabilitating the existing
project structures and prepare an
environmental report. Aj~plicant
estimates the cost of studies under the
permit would be $50,000.

Purpose of Prehiminary Permit-A
preliminary permit does not authorize
construction. A permit. if issued, gives
the Permittee, during the term of the
permit. theright of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for power,
and all other necessary information for
Inclusion in an application for a license.

Agency Comments-Federal, State,
and local agencies that receiva this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit (A copy of the
application may be obtained directly
from the Applicant.) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competiog Applications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before August 13,1980, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application na later than
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October 13, 1980. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b) and (c). (as amended 44 FR
61328, October 25,1979). A competing
application must conform with the
requirements of 18 CFR, 4.33 (a) and (d),
(as amended, 44 FR61328, October 25,
1979.)

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protests about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR, 1.8 or 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests.

In determining the appropriate action,
to take, the Commission will consider all
protests or other comments filed, but a
person who merely files a protest or
comments does not become a party to
thd proceeding. To become a party, or to
participate in any hearing, a person
must file a petitio -to intervene in
'accordance with the Commission's
Rules. any comments, protest, or
peitition to intervene must be filed on or
before August 13,1980. The
Commission's address is: 825 North
Capitol Street, N.E., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-20709 Filed 7-10-0: 8:45 am]
BILLING CODE 6450-85-M

[Docket No. RA80-341

Gateway Texaco; Filing of Petition for
Review -

July 3, 1980
Take notice that Gateway Texaco on

May 6, 1980, filed a Petition for Review
under 42 U.S.C. 7194(b) (1977 Supp.)
from an order of the Secretary of Energy.

Copies of the petition for review have
been served on the Secretary,
Department of Energy, and all
participants in prior proceedings before
the Secretary.

Any person desiring to be heard with
reference to such filing should on or
before July 17, 1980, file a petition to
intervene with the Federal Energy,
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, in accordance with the
Commission's Rules of Practice and
Procedure (18 CFR 1.8). Any person
wishing to become a party or to
participate as a party must file a petition

[Docket No. EL8O-22]

General Public Utilities Corp.; Order
Establishing Hearng" Procedures and
Denying Motion for Interim Relief
July 2,1980

On March 21, 1980, the General Public
Utilities Corporation (GPU) filed a
complaint and request for investigation
under Section 206(a) of the Federal
Power Act. GPU sought an investigation
of the provision of the Pennsylvania-
New Jersey-Maryland Interconnection
Agreement (PJM Agreement) which
specifies a "split-savings" pricing
formula for sales of energy by other PJM
participants to the three operating
subsidiaries of GPU. The GPU operating
companies must purchase such energy
to replace the energy that would have
been provided by the jointly-owned
Three Mile Island nuclear generating
station CMI) which will be out of
service for a considerable period of
time.1

GPU alleged that the split-savings
provisibn in the PJM Agreement, as it
applies to the energy purchased to
replace energy that would have come
from TMI, results in revenues
substantially in excess of sellers' costs.
GPU requested that the Commission
order that the sales of such replacement
energy to the GPU operating companies
be made at a price equal to the seller's
incremental production cost plus any
other costs reasonably allocable to
supplying such service.

GPU filed simultaneously with its
complaifit a motion requesting that the
Commission issue an interim order
adopting GPU's proposed energy pricing
formula until a final order is issued or
the Number One unit of TMI resumes
the generation of electricity on a
continuing basis. GPU also Tequested in
its motion that the Commission grant
this interim relief in the order initiating

' Notice of GPU's complaint end motion for
interim relief was issued on March 31,1980. with
responses due on or before April 30, 1980.

to intervene. Such petition must also be
served on the parties of record in this
proceeding and the Secretary of Energy
through John McKenna, Office of
General Counsel, Department of Energy,
Room 5142,12th and Pennsylvania Ave.,
N.W., Washington, D.C. 20461. Copies of
the petition for review are on file with
the Commission and are available for
public inspection at Room 1000, 825
North Capitol St., N.E., Washington, D.C.
'20426.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-20715 Filed 7-I0-80;8:45 am]

BILLING CODE 6450-85-M
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the proceeding or that, in the event the
Commission does not do this, the
Commission phase the proceeding In
order that immediate attention be
focused upon whether an Interim order
granting the relief described above
should issue.
. On May 2,1980, the Commission
ordered a conference of all parties for
the purpose of reviewing with senior
Commission advisory staff, presiding at
the conference, the Issues Involved in
the docket and the prospects for
settlement. The Staff reported back on
May 14, 1980 that the conference did not
result in a settlement agreement. It Is
therefore necessary to order further
proceedings in this docket.

Discussion
It is apparent from the pleadings In

this case that there are numerous
disputed issues of material fact among
the parties. It appears that the split
savings provision in the PjM Agreement
may result in unjust and unreasonable
prices for replacement energy being
purchased by the GPU operating
companies under the PJM Agreement,
given the extended outage of the TMI
plant. We shall therefore order an
investigation and hearing on the
question of the reasonableness of the
split savings provision of the PJM
Agreement as it applies to purchases of
replacement energy by the GPU
operating companies while the TMI
units are out of service. However, we do
not believe that this investigation and
hearing should be limited to the question
of pool energy pricing alone. The pricing
structure of a power pool agreement Is
the result of an economic balance of
both capacity and energy cost factors
whose reasonableness can only be
determined by a comprehensive review.

Some of the petitions to Intervene
have proposed that the Commission
order a broader investigation than that
sought by GPU. GPU has requested an
expedited proceeding. If we were to
expand the scope of this investigation
beyond the specific circumstances of
GPU's complaint, it would be unlikely
that the proceedings could be concluded
in time to afford GPU any meaningful
relief that may be found warranted.
Therefore, we shall decline to broaden
the inquiry in this complaint proceeding.

GPU's request for interim relief must
be denied. The PJM Agreement is a rate
schedule that has previously been
accepted for filing and allowed to go
into effect without suspension. The
Commission's power to require that such
a rate schedule be amended, absent a
filing by the parties to the PJM
Agreement under Section 205 of the
Federal Power Act, comes from Section
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206 of the Act and is only prospective in
nature.

Because of the numerous material
issues of fact that exist among the
parties, it would be inappropriate for the
Commission to act before allowing the
parties an opportunity to make a record
on these factual issues. In view of the
economic balances in a power pool
agreement, noted previously, it would
also be inappropriate to phase the
proceeding as requested by GPU.

The investigation is to encompass the
reasonableness of split-savings pricing
as it relates to TMI replacement power,
including the interrelationship of other
pool pricing or cost factors as may bear
upon the reasonableness of such
intrapool economy pricing. In view of
the extent to which GPU has been
relying on pool economy purchases, we
shall also order an expedited
proceeding.

The Commission orders:
(A] Pursuant to the authority

contained in and subject to the
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Section 402(a) of the Department of
Energy Act and by the Federal Power
Act, specifically Section 206, and by the
Commission's Rules of Practice and
Procedure and the Regulations under the
Federal Power Act (18 CFR, Chapter 1),
a public evidentiary hearing shall be
held to determine whether the PJM
Agreement is unjust, unreasonable,
unduly discriminatory or preferential, or
otherwise unlawful as it relates to sales
of energy by PJM members to GPU
subsidiary companies to replace energy
that would have been supplied by TMI.

(B) A presiding administrative law
judge, to be designated by the Chief
Administrative Law Judge, shall
convene a prehearing discovery
conference in this proceeding to be held
within 10 days of the issuance of this
order in a hearing room of the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426. This conference shall be for
the purpose of expediting discovery and
resolving any initial controversies
relating to data requests and discovery.
The presiding judge is authorized to
establish procedural dates and to rule
upon all motions (except motions to
consolidate or sever and motions to
dismiss], as provided for in the
Commission's Rules of Practice and
Procedure.

(C) GPU's motion for issuance of
interim order is hereby denied.

(D) The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.
1FR Doc 10-3012 Nod 7-"-M al 

[Pro et No. 31871

Harrison Western Corp.; Application
for Preliminary Permit

July 2.1980.
Take notice that Harrison Western

Corporation (Applicant) filed on May 27.
1980, and application for preliminary
permit [pursuant to the Federal Power
Act, 16 U.S.C. §§ 791(a)-825(r)] for
proposed Project No. 3187 to be known
as the Granby Project located on the
Colorado River near the town of
Granby, Grand County, Colorado, at the
existing Grandby Dam owned by the
United States Water and Power
Resources Service (Township 2 North,
Range 76 West N.M.P.).
Correspondence with the Applicant
should be directed to Mr. Warren
Harrison. Engineering Manager,
Harrison Western Corporation. 1208
Quail Street. Lakewood. Colorado 8021S.

Project Description-The proposed
project would utilize an existing
government dam and would consist or a
powerhouse with four Ossberger
turbines connected to four generators
with a total rated capacity of 2.300 kW.
A transmission line with a minimum
length of 12,000 feet would be required.
The project could generate up to
17,400,000 kWh annually, which would
save the equivalent of 28,000 barrels of
oil or 8.000 tons of coal.

Purpose of Project-Power generated
by the project would be sold to either
the Rural Electric Associate or Public
Service Company of Colorado.

Proposed Scope and Cost of Studies
underPermit-The work proposed
under the preliminary permit would
include economic analysis, preparation
of preliminary engineering plans, and a
study of environmental impacts. Based
on results of these studies, Applicant
would decide whether to proceed with
more detailed studies and the
preparation of an application for license
to construct and operate the project.
Applicant estimates that the cost of the
work to be performed under the
preliminary permit would be $80,000.

Purpose of Preliminary Permit-A
preliminary permit does not authorize
construction. A permit. if issued, gives
the Permittee, during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the

proposed project, the market for power,
and all other information necessary for
inclusion in an application for a license.

Purpose of Preliminary Permit-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit. the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for power,
and all other information necessary for
inclusion in an application for a license.

Agency Comments--Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. [A copy of the
application may be obtained directly
from the Applicant.) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the W-pose of a permit
as described in this ntlice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be paeumed to have no comments.

Competing Applications--Anyone
desiring to file a competing applicatiom
must submit to the Commission, on or
before September 2.190, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to rile the
competing application no later than
November 3,1980. A notice of intent
must conform with the requirements of
18 CFR 4.33 (b) and (c). (as amended, 44
FR 61328, October 25.1979). A
competing application must conform
with the requirements of 18 CFR, 4.33 (a]
and (d), (as amended, 44 FR 61328,
October 25,1979.)

Comments. Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirenzents of the
Commission's Rules of Practice and
Procedure, 18 CFR. 1.8 or 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
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in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before September 2,1980. The
Commission's address is: 825 North
Capitol Street, N.E., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. B0-20732 Filed 7-10-80; 845 am]

BILLING CODE 6450-85-M

[Docket No. ER80-492]

Idaho Power Co.; Filing

July 2, 1980.
The filing Company submits the
following:

Take notice that Idaho Power
Company on June 27,1980, tendered for
filing a proposed increase in rates in this
contract for sales of electric power and
energy to C P National's Oregon
Division, as filed with the Commission
and designated as Idaho's Rate
Schedule FPC No. 57 and to C P
National's Nevada District, as filed with
the Commission and designated as
Idaho's Rate Schedule No. 30. The
proposed changes, requested to become
effective on September 1, 1980, would
increase revenues from jurisdictional
sales and service by approximately
$5,288,218 from C P National-Oregon
and by $678,917 from C P National-
Nevada, based on the 12-month period
ending December 31,1980.

-The Company states that the proposed
increase in rates is required to offset the
effect of increased operating expenses,
capital costs and plant additions.

Copies of the filing were served upon
C P National, the Public Utility
Commissioner of Oregon, the Idaho
Public Utilities Commission and the
Nevada Public Service Commission.

Any person desiring to be heard or to
protest said application should file a

.petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10). All such
petitions or protests should be filed on
or before July 25, 1980. Proteits will be
considered by the Commission in
determining the appropriate action to be
taken but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this filing are on file with the

Commission and are available for public
inspection.
Kenneth F. Plumb,

Secretary.
[FR Do. 80-20743 filed 7-10--0 45 am]

BILLING CODE 6450-85-M

[Docket No. ER80-493]

Interstate Power Co.; Proposed Tariff
Change

July 2, 1980..

The filing Company submits the
following:

Take notice that on June 27,1980,
Interstate Power Company (Interstate)
tendered for filinga Stipulation and-a
Transmission Utilization Agreement,
both dated June 2,1980, between
Cooperative Power Association (CPA)
and Interstate. The new Transmission
Utilization Agreement was necessitated
by the cancellation of a previous
agreement effective as of August 15,
1980 (Rate Schedule F.P.C. No. 88). The
new agreement would increase revenues
by $311,432 based on the 12 month
billing period ending August, 1980.

Interstate states that the reason for
the change is to provide continuity of
service and to offset a decline in overall
rate of return due to increased costs of
operation.

Interstate proposes an effective date
of August 16, 1980, and states that filing
information was served upon CPA.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, DC. 20426,.in accordance
with Section 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10). All such
petitions or protests should be filed on
or before July 25, 1980. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this application are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,

Secretary.
[FR Doc. 80-20733 Filed 7-10-80; 8:45 am)

BILLING CODE 645D-8541

[Docket No. GP80-15]

Michigan Wisconsin Pipe Line Co.;
Further Notice of Third-Party
Protests I

July 3, 1980.

Take notice that in accordance with
the procedures established by the
Federal Energy Regulatory Commission
(Commission) in Order No. 23--B, 2 and
"Order on Rehearing of Order No. 23-
B,"'3 the Staff of the Commission on
February 1, 1980 and April 11, 1980,
protested the assertion by the Michigan.
Wisconsin Pipe Line Company (Mich-
Wisc) and certain producers that the
contracts identified in Staff's protest
constitute contractual authority for the
producers to charge and collect any
applicable maximum lawful price under
the Natural Gas Policy Act of 1978
(NGPA).

Staff stated that the contracts
identified in Appendix A of this notice
do not constitute the contractual
authorization for the producers to
increase prices to the extent claimed by
Mich-Wisc in its evidentiary
submission.

(On December 27,1979, January 7 and
15, 1980, and February 11, 1980, Mfich-
Wisc supplemented its evidentlary
submission. Staff's protests to the
contracts listed in Appendix A to this
notice are allegedly a result of these
supplements by Mch-Wisec. Staff
previously protested certain contracts
listed in Mich-Wisc's original
evidentiary submission. See
"Commission Staff Protest of Alleged
Contractual Authority to Charge NGPA
Rates," filed in this docket by Staff on
December 21,1979. These earlier
protests were listed in Appendix A of
the "Notice of Third-Party Protests,"
issued by the Commission In this docket
on February 1,1980.)

Any person, other than the pipeline
and the seller, desiring to be heard or to
make any response with respect to these
protests should file with the
-Commission, on or before July 21,1980, a
petition to intervene in accordance with
18 CFR 1.8. The seller need not file for
intervention because under 18 CFR

'The term "third-party protest" refers to a protest
filed by a party who Is not a party to the contract
which Is protested.2 "Order Adopting Final Regulations and
Ftablishlng Protest Procedure," Docket No. RM79-
22, Issued June 21, 1979.

3Docket No. RM79--22, Issued Auqust 0, 1070,

I I I I
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154.94[)(4)(ii), the seller in the first sale
is automatically joined as a party.
Kenneth F. Plumb,
Secretary.

Appendix A.-Rate Schecde Number or Contact
Date-Michigan and WIsconsin

Producer Date Sequence
No.

Golf Oa Corporation - 5 405
Samson Resource Co 9/20178 1,069
Diamond Production Co_ 2,22/78 360
Atlantic Richfied Co 712 131
Tenneco OlCo ..... .... ...... 401 141
Conoco, Inc __439 322
HeIrnrich & Payne, Inc 40 561
Mid-Conlinent Energy Corp - 8/4(78 825
Phi~ps Petroleum Corp AK1378 999
Amoco ProducOCo _ 792 71
Petroleum Inlemabonal. Inc _ 5/179 1.349
Tema Ol Company 412 150
Tema 0I Company 195 141
Shel 0 Company 314 1.064
Tema 0I Company 378 147
Philps Petrolem Co_ ___ 812978 1,000
C & K Peroleum, Inc. .. 9/1978 211

[FR Doc. 80-20717 Filed 7-10-80 8:45 am]
BILLING CODE 6450-85-M

Michigan Wisconsin Pipe Line Co.;
Pipeline Rates: Louisiana First Use Tax
July 3,1980.

In the matter of Michigan Wisconsin
Pipe Line Company (Docket No. RP79-
43), Natural Gas Pipeline Company of
America (Docket No. RP79-38), Northern
Natural Gas Company (Docket No.
RP79-41), Panhandle Eastern Pipe Line
Company (Docket No. RP79-34), Sea
Robin Pipeline Company (Docket No.
RP79-45), Southern Natural Gas
Company (Docket No. RP79-48),
Tennessee Gas Pipeline (Docket No.
RP79-52), Texas Eastern Transmission
Corporation (Docket No. RP79-40),
Texas Gas Transportation Corporation
(Docket No. RP79-31), Trunkline Gas
Company (Docket No. RP79-33),
Transcontinental Gas Pipe Line
Corporation (Docket No. RP79-46),
United Gas Pipe Line Company (Docket
No. RP79-44).

Order Denying Rehearing
Applications for rehearing of the

Commission's March 30 order in
Arkansas Lousisana Gas Company, et
a., Docket Nos. RP79-53 et al. Ihave
been filed by twelve pipelines. 2 In Order

'Arkansas Lousiana Gas Co., et al, Docket Nos.
RP79-53. RP79-54. et al. "Order Accepting Certain
Tariff Sheets, Conditionally Accepting Certain
Tariff Sheets and Rejecting Certain Other Tariff
Sheets Which Reflect the Louisiana First Use Tax in
Pipeline Rates Pursuant to Order Nos. 10. 10-A. and
10-B" (March 30,1979), 44 Fed. Reg. 21330 (April 10,
1979) (hereinafter "March 30 Order").

'Michigan Wisconsin Pipe Line Company.
Natural Gas Pipeline Company of America.
Northern Natural Gas Company. Panhandle Eastern
Pipe Line Company, Sea Robin Pipeline Company.

No. 10-C,3 issued on April 24,1980, the
Commission addressed the issues raised
in the applications for rehearing, which
are the subject of the instant order. The
Commission therefore denies the
applications for rehearing except as
provided in Order No. 10-C.

The Commission Orders:
The applications for rehearing of the

March 3Q order are denied except as
provided in Order No. 10-C.

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 10-20718 Fj'ed 7-10-&- 8a45 &l
BILNG COOC 6450-

[Docket No. ER80-491]

New York Power Pool; Filing
July 2.1980.

The filing Company submits the
following:

Take notice that on June 27,1980, the
New York Power Pool (NIPP),
consisting of Central Hudson Gas &
Electric Corporation, Consolidated
Edison Company of New York, Inc.,
Long Island Lighting Company, New
York State Electric & Gas Corporation.
Niagara Mohawk Power Corporation,
Orange and Rockland Utilities, Inc., and
Rochester Gas and Electric Corporation,
filed an amendment to the
Interconnection Agreement between
NYPP and Ontario Hydro ("OH"), dated
March 1,1977. PASNY, the only other
member system of NYPP, is not a party
to the Agreement or this Amendment.

This proposed Amendment
supplements Article VII of the
Interconnection Agreement by providing
that, in case of war or other emergency
as provided in Section 202 of the Federal
Power Act, as amended, the Agreement
is terminable upon order of the
Department of Energy. The Amendment
also modified and supplements Article X
of the Interconnection Agreement by
providing that each party shall maintain
billing records for at least 90 days
subsequent to each transaction.

The proposed Amendment expands
the present provisions for economy
energy transactions between OH and
NYPP to allow for inclusion of remote

Southern Natural Gas Company. Tennessee Gas
Pipeline Company. Texas Gas Tranamist!on
Corporation. Trunkline Gas Company,
Transcontinental Gas Pipe Line Corporation. Unitcd
Gas Pipe Line Company. and Texas Eastern
Transmission Corporation.

3
Order No. 10-C. State of Loulslara First Use Tacv

in Pipeline Rate Cases, Docket No. 0\7-23.
"Order Modifying Prior Orders and Amcnding
Regulations" (April 24.1980),45 Fed Re:. :_^1
(May 1. 1980).

systems not signatories to the
Interconnection Agreement. The
proposed arrangements are intended to
facilitate the supply of customer load
with the most economical generation
available.

The proposed Amendment increases
the demand charges for daily capacity
power and Short-Term Power. The
Amendment increases the charge for use
of Transmission facilities for Short-Term
Power reserved from a third party
external to the Interconnection
Agreement The Amendment also
slightly decreases the hourly demand
charge for the use of generation facilities
for the purchase of Off-Peak energy.

NYPP requests waiver of the
Commission's notice requirements to
allow for an effective date of July 1.
1979.

Any person desiring to be heard or to
protest said Ming should file a petition
to intervene or protests with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20428, in accordance with Sections
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before July 25,
1980. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.

LFR Dmc 806-20r6 MZd 7-1.f .4 a=,a]
8611M CODE 645"16-M

[Docket No. CPSO-4231

Panhandle Eastern Pipe Line Co;
Application
July 3. 1980.

Take notice that on June 23,1980,
Panhandle Eastern Pipe Line Company
(Applicant). P.O. Box 1642, Houston.
Texas 77001, filed in Docket No. CP80-
423 an application pursuant to Section
7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the construction
and operation of additional compression
facilities on its pipeline system in
Carson County, Texas, all as more fully
set forth in the application which is on
file with the Commission and open to
public inspection.

Specifically, Applicant proposes
herein to construct and operate facilities
for an additional 2,190 compressor
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horsepower at its existing Armour
Compressdr Station, located in Carson
County, Texas. Applicant asserts that
these additional compression facilities
are required to attach newly discoverei
supplies of natural gas to its pipeline
system to supplement declining
traditional supply- sources in. order to
assist Applicant in delivering
contractually committed volumes of
natural gas to its main line system.

The total cost of the proposed
facilities is. estimated to be $2,387,000
which cost would be financed with
funds on hand, it is stated.

Any person. desiringto beheard or tc
make any protestwith reference to saic
application should orn or before July 24,
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in. accordance with the
requirements of the Commission's Rule
of Practice and Procedure (18 CFR 1.8 c
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party.
any hearing, therein-must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject I
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas A,
and the Commission's Rules of PracticE
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene i.,
filed within the time required herein, if
the Commission on its own review of t]
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petitio
for leave to intervene is timely filed, or
the Commission on its own motion
believes that a formal hearing is
required, furthernotice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised", it will bE
unnecessary for'Applicant to appear oi
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doc. 0-20719 Filed 7-10-&-4S era

BILLING CODE 6450-M5--

[Docket No. CP80-4051 -

Panhandle Eastern Pipe Line Co.;
Application

J July 3,1980.
Take notice that on June 18, 1980,

Panhandle Eastern Pipe Line Company
(Applicant), P.O. Box 1642, Houston,
Texas, 77001, filed in Docket No. CP80-
405 arrapplication for a disclaimer of
jurisdiction, or alternatively, pursuant to
Sectioi 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the continued sale
and delivery of natuial gas to 5 small
distributors in the gas supply portion of
Applicant's system in Texas and
Oklahoma, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

Applicant proposes to continue to sell
and deliver natural gas to the following

s distributors:
ir (1) Hi-Plains Utility, Inc., serving the City of

Gruver, Texas, contract demand of 1,700 Mcf
per day.

(2) Morse Utility Company. serving the
Town of Morse, Texas, contract demand of
300 Mcfper day.

(3) City of Stinnett Texas, contract demand
of 1,00Mcfper day.

(4) Town of Hardesty, Oklahoma, contract
demand of 1,000 Mdf per day.

in (5) Selling Public Works Authority of
Oklahoma, contract demand of :r000 Mcfper
day.

Applicant states that the initiation of
deliveries to, these distributors was
premised upon their intrastate character,

to the statutory gathering exemption, and
the consumption within the state of
production condition. Applicant also

ct states that in the case of Gruver, Texas,
the commencement of deliveries
predated passage of the Natural Gas
Act. Because of subsequent changes in
the source of supply feeding Applicant's
facilities in Oklahoma, as well as
evolving legal developments, Applicant

he presents these matters to the
Commission for disposition, either by
disclaimer of jurisdiction or authorizing

I continuation of the sales.
if Applicant states. that in the case of

Stinnet, Morse, and Gruver, Texas, all of
the gas delivered to the distributors is
produced and gathered within Texas,
and there is no commingling ofgas from
other states prior to such deliveries.
Applicant notes that the gas for the
distribution systems is drawn, however,
from lines which are transporting gas in
interstate commerce, and for which
certificates of public convenience and
necessity have been obtained from the
Commission. Applicant states that in the
case of Seiling, Oklahoma, although the
distribution system is located in a

production and gathering area adjacent
to local supplies entering Applicant's
system, it is presently supplied by
commingled streams of Texas and
Oklahoma gas. It is stated that In the
case of Hardesty, Oklahoma, all of the
gas delivered to the distributor Is
produced and gathered within
Oklahoma, also within the area of
-production.

Applicant states that the 5 distribution
systems supply residential and
commercial customers which require
continuity of service. Applicant states
that there would be no additional
service area'nr commitment, and no
additional gas supply requirement. It Is
stated that service would be provided
for these distributors under Applicant's
Rate Schedule SG-3. -

Any person desiring to be heard or to
make any protest with reference to said
.application should on or before July 24,
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding orto participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon te Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene Is
filed within the time required herein, If
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene Is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under theprocedure herein provided
for, unless otherwise advised, it will be

I II I
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unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Dom. 80-2072 Filed 7-10-80 8:45 am]

BILLING coDE 6450-35-M

[Docket No. CP80-404]
Panhandle Eastern Pipeline Co. and
Trunkline Gas Co.; Application
July 3,1980.

Take notice that on June 19,1980,
Panhandle Eastern Pipeline Company
(Panhandle), P.O. Box 1642, Houston,
Texas 770O1, and Trunkline Gas
Company (Trunkline), P.O. Box 1642,
Houston, Texas 77001, filed in Docket
No. CP80-404 a joint application
pursuant to Section 311(a)(1) of the
Natural Gas Policy Act of 1978 and
Section 284.107(a) of the Commission's
Regulations for authorization to
transport natural gas for the system
supply of Central Illinois Light Company
(CILCO), all as more fully set forth in the
application which is on file with the
Commission and open to public
inspection.

Applicants request authorization to
transport gas on behalf of CILCO, an
existing customer of both Panhandle and
Trunkline, because CILCO desires to
transfer some of the supply available
from Panhandle for resale in
communities served by Trunkline.
Accordingly, Applicants state that they
have entered into a transportation and
exchange contract with CILCO dated
May 6,1980, and amendedjune 6,1980.

Applicants assert that they have
agreed to transport for CILCO a
maximum daily quantity of 1,000 Mcf for
a period of 10 years and continuing year
to year thereafter. It is stated that
CILCO would deliver gas to Panhandle
by displacement at an existing point of
interconnection between CILCO's and
Panhandle's facilities near Peoria,
Illinois. Then, it is stated, Panhandle
would transport and deliver the gas to
Trunkline at a point of interconnection
between their two systems. Applicants
state that Trunkline would redeliver the
volumes to CILCO at either (1) Arcola,
Douglas County, Illinois, (2) Sidney,
Champaign County, Illinois, or (3) St.
Joseph, Champaign County, Illinois.
Applicants further contend that the
transportation service is conditioned
upon the availability of capacity to
provide the service without detriment to
Applicants' existing customers.

Applicants state the CILCO has
agreed to pay Panhandle 3.29 cents per
Mcf for the gas delivered to CILCO by
Trunkline. It is maintained that

Panhandle would then pay Trunkline 1.0
cent per Mcf for its share of the
transportation service from amounts
paid by CILCO.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before July 24,
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary
[FR Do. 8a-M Ned 7-10-0. &45 am)

ILUHG CODE 6450-5-M

[Project No. 1005]

Public Service Co. of Colorado;
Application for a New Major License
July 2, 1980.

Take notice that the Public Service
Company of Colorado (Applicant) filed
on November 16,1978, and
supplemented on May 23,1979, and
application for a new major license
[pursuant to the Federal Power Act. 16
U.S.C. 791(a)-825(r)] for the constructed
Boulder Canyon Hydroelectirc Project,
FERC No. 1005, located on the Middle
Boulder Creek, in Boulder County,
Colorado, near the Town of Nederland,
Colorado and the City of Boulder,
Colorado. The project affects lands of
the United States, within the Roosevelt
National Forest. The original license for
Project No. 1005 expired on August 14,
1979.

Correspondence concerning the
application should be directed to: Public
Service Company of Colorado,
Attention: Mr. C. K. Millen, Senior Vice
President. P.O. Box 840, Denver,
Colorado 80201, with copies to Kelly,
Stansfield & O'Donnell, Attentiom Mr.
James R. McCotter, Esq., 550-15th St.,
Denver, Colorado 80202.

Project Descriptfon-The run-of-the-
river Boulder Canyon Hydroelectric
Project consists of: (1) a concrete gravity
dam about 720 feet long having a
maximum height of 175 feet, including a
spillway about 127 feet long with a crest
elevation of 8181.5 feet m.s.l., creating
the Barker Meadow Reservoir which has

a surface area of 200 areas and a gross
storage capacity of 11,687 acre-feet at
normal pool elevation 8180 feet n.s.L; (2)
an outlet gate control structure; (3) a 5
foot by 5 foot concrete tunnel, about 225
feet long and connecting by way of a
valve house to an 11.7-mile-long, 36-inch
diameter concrete gravity pipeline; (4)
the Kossler Reservoir, a reregulating
reservoir having a surface area of 12.25
acres and a gross storage capacity of 165
acre-feet at maximum pool elevation
7717.6 feet m.sl. and formed by three
earth embankment structures; (a)
Southwest dam, an earth-concrete core
structure about 450 feet long and about
18 feet high; (b) Northeast dam, an earth
embankment structure about 20 feet high
and 180 feet long; and (c) West dam, an
earth embankment structure 420 feet
long, having a maximum height of about
5 feet; (5] a concrete outlet structure
with trash screens and a gate connecting
to a 9,340-foot-long steel penstock
varying in diameter from 56 to 44 inches;
(6) a powerhouse containing two
generating units having an installed
rated capacity of 20,000 kW; (7) a 13-kV
generator bus and two 13/115-kV step-
up transformers; and Project No. 1005

(8) appurtenant facililties.
Recreational facilities existing at the

Boulder Canyon Hydroelectric Project
include fishing accesses, picnic grounds,
hiking trails, and sanitary facilities. The
Applicant proposes to develop similar,
additional facilities.

Purpose of the Project-All power
generated by the project is and will
continue to be incorporated into the
Applicant's transmission distribution
network for use within its service area.

Competing AppLications-Anyone
desiring to file a competing application
must submit to the Commission, on or
before September 1,1980 either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
December30, 19M A notice of intent
must conform with the requirements of
18 CPR 4.33 (b) and (c), (as amended44
FR 61328, October 25,1979). A
competing application must conform
with the requirements of 18 CFR 4.33 (a)
and (d). (as amended, 44 FR 61328,
October 25,1979).

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make.any protest abouf this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR, 1.8 or 1.10 (1979).
Comments not in the nature of a protest
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may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
-filed, but a person who merely-files a
protest of comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protests, or
petition to intervene must be filed on or
before Septemberi, 1980 The
Commission's address is. 825 North
Capitol Street, NE., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
KennetliF. Plumb,
Secretary.
IFR Doe. 80-20737 Filed 7-10- 8:45 am)
BILLING CODE 6450-8--M

[Docket No. ER8O-3761

Public Service Co. of New Mexico;
Order Accepting Rate for Filing,
Denying Request for Waiver,
Establishing Hearing Procedures and
Consolidating, Proceedings
July 3, 1980.

On May 8, 1980, Public Service
Company'of New Mexico (PNM)
submitted for filing a rate schedule with
the City of Los Angeles, Department of
Water and Power (Los Angeles). t PNM
has agreed to sell Los Angeles a total of
700,000 Mwh for the period January 17,
1980, through April 30.1982. For this
service, PNM proposes that the rate be
set at the sum of (1) a demand charge of
26.5 mills/Kwh and (2) an. energy charge
per Kwh equal to the sum of Account
50 (fuel expense), non-fuel operation
and maintenance (O&MJ expense, other
taxes, and allocable administrative and
general (A&G) expenses. PNM requests
that our notice requirements be waived
pursuant to 18 CFR 35.11 and that the
filing be made effective as of January 17,
1980.2

Notice of PNMvs filing was duly issued
on May 20, 1980swith responses due on

'The agreement between PNM and Los Angeles
Is dated January 17, 1980, and service was to begin
on that date. However, as noted, PNM did not file
the agreement until May 8, 1930.Ts is In violation
of 18 CFR § 35-3(a) (1979].which states that an
Initial filing Is to ba tendered."notlesa thansixty
days, nor more than one hundred twenty days prior
to the date upon which the electric serviceis to-
commence.. '-Wealso note. that initfiling, PNM
offered no explanation forits, failure to file a time
application.

2 Designated as Public Service Company of New
Mexico, Rate Schedule F.E.R.C. No. 40.

T45 FR35871 (1980).

or before June 10, 1980. No petitions to
intervene have been filed.

Discussion

As noted above, PNM's propgsed rate
is equal to a demand charge of 26.5
mills/Kwh plus an energy charge. Our
analysis indicates that the components
of the energy charge are appropriate.
However, we are unable te make the
same statement concerning the
components. of the demand charge. PNM
indicates that the demand charge is
intended to recover depreciation,
income and ad valorem taxes, and an
overall rate of return of 12;272%. We find
that the depreciation and tax
components of PNM's demand charge
are appropriate. However, the rate of
return is predicated on an equity returi
of 19.23%, with a capital structure
comprised of 35.5% commom. equity.
Given this initial review of PNM's
proposed rate, we find that this rate may
unjust, unreasonable, unduly
discriminatory or preferential, or
otherwise unlawful.

In Docket No. ER80-313, PNM also
requested an overall rate of return of
12.272%. See order issued May 30,1980.
We note that the sale to Los Angeles is
a cost item in PNM's cost of service data
in Docket No. ER80-313 +. Because of
these interrelationships, we will
exercise our discretion and order that
this proceedingbe consolidatedwith
Docket No.ER80-313.

Pursuantto Section: 206,of the Federal
Power Act, we will order an
investigation of this rate. Furthermore,
since these rates may be unjust and
unreasonable, we do notbelieve that it
would be in the public interest to waive
prior notice requirements of § 35.3 of our
Reulations under Section:205(cl of the
Federal Power Act- Accordingly, PNM's
request that the notice requirements be
waived shall be denied. This denial is
without prejudice, however, to a request
for reconsideration of a waiver to permit
the rate to become effective on January
17,1980, if the Company agrees to
collect theproposed rate subject to
refund.

The Commission orders:
(A] The Firm Surplus Energy

Agreement between PNM and Los
Angeles is accepted for filing as an
initiaI rate.

(B) PNM's request that the notice
requirements of18 CFR 35.3 be waived
is denied. Accordipgly, Rate Schedule
F.E.R.C. No.40 shall not become
effective until July 7, 1980. However, this
does not prejudice PNM~s right to
request an effective date of January 17,
1980 if it agrees to collect the proposed
rate subject to refund.

(C) Pursuant to the authority
contained in section 208 of the Federal
Power Act, we will order an
investigation of this matter.

(D) This proceeding shall be.
consolidated with that of Docket No.
ER80-313.

(E) The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.
(FR Dc. 80-2071 Filed 7-10-80. 8:45 aml
BILUNG CODE 6450-85-M

[Project No- 31901

Santa Clara, California, City of;
Application for Preliminary Permit
July 3, 1980.

Take notice that the City of Santa
Clara (Applicant] filed on May 27, 1080,
and application for preliminary permit
[pursuant to the Federal Power Act, 10
U.S.C. § § 791(a)-825(r)] for proposed
Project No. 3190 to be known as the
Black Butte Water Power Project located
at the Corps of Engineers' (Corps) Black
Butte Dam on Stoney Creek in the
County of Tehama, California. The
project would utilize a Corps of
Engineers dam and waters released for
irrigation and other purposes from the
Corps' Black Butte Reservoir.
Correspondence with the Applicant
should be directed to: Mr. D, R. Von
Raesfeld, CityManager, City of Santa
Clara, 1500 Warburton Avenue, Santa
Clara, California 95050.

ProjectDescrption-The proposed
project would consist of: a penstock
approximately 750 feet long, a
powerhouse containing a single
generating unit with a rated capacity of
5,000 kW, a 1,000-foot long transmission
line connecting the powerhouse to the
existing Pacific Gas and Electric
Company's (PG&E) 12-kV powerline
south of the powerhouse, and
apurtenant facilities.

Purpose of Project-Project energy
would be used to serve the Applicaint's
electric service area.

Proposed Scope and Cost of Studies
underPermit-Applicant has requested
a 38-month permit to prepare a
definitive project report Including
preliminary designs, results of
geological, environmental, and economic
feasibility studies. The cost of the above
activities, along with preparation of an
environmental impact report, obtaining
agreements with the Corps and othe
Federal, State, and locaL agencies,
preparing a license application,
conducting final field surveys, and
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preparing designs is estimated by the
Applicant to be $300,000.

Plirpose of tnajy Permit-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit, the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for power.
and all other information necessary for
inclusion in an application for a license.

AgenyCnwmestr-Federal. State,
and local agencies that receive this
notice through direct mailing from the
Commision are invited in submit
comments on'the described aplication
for prelmaary permiL (A copy of the
application may be obtained directly
from the ApplicantL) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in tins notice. No other
formal request ior comments will be
made. If an agency does not file
commens within ie t-me set below, it
will be presumed to have no comments.

Cempeti App&aows-Anyone
desiring to file a competing application
must submit Jo the Commission, on or
before August1, 198 either the
competing application itself er a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
October 13, 1980. A notice of intent must
conform with the requirements of 18
CFR 4.33(b) and (v), (as amended 44 FR
61328, October 25,1979). A competing
application must conform with the
reqjamenis o 18 CMR. 4.3.(a) and Ci),
(as snded. 44 FR 613M8 October 25,
1979.)

Comments, Protests, or Petitions to
Inteivene-Anyone desiring to be heard
or to make amy protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission. in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure. 18 GTR. 1.8 or 1.10 [1979).
Comments not in the nahtue of a protest
may also be submitted by coorming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consiler all protests or other comments
filed, but a person who merely fies a
protest or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a'
person must file a petition to intervene
in accordance with the Commission's

Rules. Any comments, protest, or
petition la intervene must be filed on or
before August 13, 190. the
Commission's address is: 825 North
Capitol Street N.E., Washington, D.C.
2042. The application is on file with the
Commission and is available for public
inspection.
Kenmeth F. Plumb,
Secretary.
jFRflc.W- 1FId-Da~ t nl
BIWNG COoE 64505-il

[Project No. $1931

Santa Clara, California, City of;
Application for Preliminary Permit

July 3.190.
Take notice that the City of Santa

Clara (Applicant) filed on May 29.1980.
an application for preliminary permit
[pursuant to the Federal Power Act. 16
U.S.C. IS 71{a-82(r)J for proposed
Project No. 3193 to be known as the
Stony Gorge Water Power Project
located at the U.S. Water and Power
Resources Service's (WPRS) Stony
Gorge Dam on the Stony Creek in the
County of Glenn, California. The project
would utilize a WPRS's dam and waters
released from its Stony Gorge Reservoir
for irrigation and other purposes.
Correspondence with the Applicant
should be directed to: Mr. D. R. Von
Raesf&1d, City Manager, City of Santa
Clara, 1500 Warburton Avenue, Santa
Clara, California 93050.

Proia escrhin-The proposed
project would consist of: a penstock
approximately 140 feet long, a
powerhouse containing a single
generating unit with a rated capacity of
6,000 kW. a one mile long transmission
line connecting the powerhouse to the
existing Pacific Gas and Electric
Company's (PG&E) substation north of
,the powerhouse, and appurtenant
facilities.

Purpose of Project-Project energy
would be used to serve the Applicants
electric service area.

Proposed Scope and Cost of Studies
UnderPermit-Applicant has requested
a 36-month permit to prepare a
definitive project report including
preliminary designs, results of
geological, environmental, and economic
feasibility studies. The cost of the above
activities, along with preparation of an
environmental impact report. obtaining
agreements with WPRS and other
Federal, State, and local agencies,
preparing a license application,
conducting final field surveys, and
preparing designs is estimated by the
Applicant to be $250,000.

Pupose of Preliminary Permt-A
preliminary permit does not authorize
construction. A permit, if issued, gives
the Permittee, during the term of the
permit the right of priority of
application for license while the
Permittee undertakes the necessary
studies and examinations to determine
the engineering, economic, and
environmental feasibility of the
proposed project, the market for power.
and all other information necessary for
inclusion in an application for a license.

Ag ncy Comments-Federal, State,
and local agencies that receive this
notice through direct mailing from the
Commission are invited to submit
comments on the described application
for preliminary permit. (A copy of the
application may be obtained directly
from the Applicant.) Comments should
be confined to substantive issues
relevant to the issuance of a permit and
consistent with the purpose of a permit
as described in this notice. No other
formal request for comments will be
made. If an agency does not file
comments within the time set below, it
will be presumed to have no comments.

Competing Applications-Any one
desiring to file a competing application
must submit to the Commission, on or
before August 13, 1980, either the
competing application itself or a notice
of intent to file a competing application.
Submission of a timely notice of intent
allows an interested person to file the
competing application no later than
October 13.1980. A notice of intent must
conform with the requirements of 18
CFR 4.33 (b) and (c, (as amended. 44 FR
61328 October 25, 199. A competing
application must conform with the
requirements of 18 CFR. 4.33 (a) and (d),
(as amended, 44 FR 61328 October 25,
1979.)

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission. in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure 18 CPR 1.8 or § 1-10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a persoa who merely files a
protest or comments does not become a
party to the proceeding, To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
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petition to intervene must be filed on or
before Aughst 13, 1980. The
Commission's address is: 825 North
Capitol Street, N.E., Washington, D.C.
20426. The application is on file with the
Commission and is available for public
inspection.
Kenneth F. Plumb,
Secretary.
IFR Doc. 80-20711 Filed 7-18-80; :45 aml

BILUNG CODE 6450-85-M

[Docket No. EL78-23]

Sierra Pacific Power Co. v. Utah Power
& Light Co.; Order Granting in Part and
Denying in Part Petition for
Declaratory Order
July 3,1980.

Sierra Pacific Power Company (Sierra
Pacific) has requested this Commission
to issue a declaratory order I
determining its right to receive electric
power and energy under the terms of its
agreements with Utah Power and Light
Company (Utah P&L]. Specifically the
petitioner requests a declaration that: (1)
the sales for resale by Utah P&L to the
petitioner and the rates contained in an
agreement between the parties dated
August 10,1972, and formalized in a
document dated September 12,1977, are
subject to the Commission's exclusive
jurisdiction under the Federal Power
Act, (2) an order of the Utah Public
Service Commission purporting to assert
and exercise jurisdiction over the sales
and rates under the Amendatory
Agreement is an unlawful interference
with this Commission's exclusive
jurisdiction and is to be disregarded by
Utah P&L, and (3) Utah P&L is required'
to comply with the terms of its
agreement with the Petitioner, the
requirements of the Federal Power Act
and the Commission's applicable rules
and regulations.

Background
Utah P&L and Sierra Pacific are

interconnected pursuant to an
interconnection agreement between
them dated May 19, 1971. That contract
also provides for the sale of 50 MW of
firm power and energy for resale in
interstate commerce from Utah P&L to
Sierra Pacific.

The contract, designated Utah P&L
Rate Schedule FPC No. 108 and Sierra
Pacific Rate Schedule FPC No. 10, was,accepted by letter order fssued August
10, 1972. In that order the parties were
advised that initiation of service under
the contract would constitute a rate
schedule change which would require

'This request was made pursuant to Section
1.7(c) of the Commission's Regulations.

filing with the Commission. 2 On March
8, 1974, in Docket No. E-8656, Utah P&L
tendered for filing a service schedule to
provide for service to Sierra Pacific. The
Commission accepted Utah P&L's
service agkeement for filing by letter
order issued Febrary 11, 1975.

Subsequently, the utilities amended
the agreement to (1) provide a second
point of interconnection, (2) increase the
firm power transferred under the terms,
conditions and rates set forth in the
agreement and (3) extend the term of the
interconnection agreement to 45 years
from the in service date of the second
interconnection. The rates and charges
for the power and energy sold under this
agreement are determined under Utah's
filed RS-3 rate schedule. The term of the
sale of increased power and energy is 10
years from October 1, 1977 and
continues thereafter on an annual basis.
Termination is effected by the giving of
at least five-years notice.

On September 13, 1977, Utah P&L
submitted for filing its amended
agreement and revised tariff sheets. No
comments, protests or requests for
intervention were received in response
to the notice. By letter order issued
November 2, 1977 in Docket-No. ER77-
587 the Commission accepted the
revised tariff and agreement for filing.

Prior to filing, Utah P&L notified Sierra
Pacific of its intention to secure
approval of the contract from the Utah
"Public Service Commission (UPSC or
State Commission) pursuant to that
Commission's order issued August 12,
1974.3 Utah P&L asserted that it would
not be bound by the contract if the
UPSC failed to give its approval. Sierra
Pacific protested.

The State Commission conducted a
hearing4 and held that it has jurisdiction

over the generation and transmission
facilities in Utah P&L, and that these
facilities would be utilized to supply the
energy-to be sold to Sierra Pacific.
Tierefore, the UPSC reasoned that it
has jurisdiction over the contract for the

'The term "Commission", when used in the
context of action taken prior to October 1. 1977,
refers to the FPC; otherwise, the reference is to the
FERC.3 In the course of a retail electric rate proceeding
entitled Utah Power and Light, Case No. 6978. the
Utah Public Service Commission stated, "any future
contracts for sale of power to any customer or other
utility, either in or out of the State of Utah, if the
applicant intends to use any facilities or allocate a
portion of any facilities over which this Commission
has jurisdiction, shall not be entered into without
the prior written approval of this Commission.
(Emphasis added.)

4Docketed as Utah Public Service Commission
Case No. 77-035-19. The State Commission held a
hearing on January 23 and 25.1978. We note that
this is after the I"ERC acceptance of Utah P&L's
filing.

sale for resale of electricity to Sierra
Pacific. The UPSC recognized federal
jurisdiction over the rate to be paid for
this wholesale sale of electricity in
interstate commerce. However, it
determined that the federally approved
RS-3 rate based on embedded cost of
service plus a fuel cost adjustment was
not in the best interest of customers
served by Utah Power and Light within
the state of Utah.r"

The State Commission concluded and
ordered that no service be supplied by
Utah P&L to Sierra Pacific after
December 31, 1984, unless the agreement
is modified and approved by the UPSC.0

Utah P&L takes the position that the
UPSC order merely affects the services
to be provided under the parties'
agreement and does not directly affect
the rate at which the sale is to be made.
Therefore, Utah P&L will accept and
abide by the State Commission's order
as long as it remains in effect.

Procedural History:
On May 12,1978, Sierra Pacific filed

its petition for a declaratory order with
this Commission, Notice of the filing
was issued May 24, 1978 with responses
due by June 14,1978. The Utah and
Nevada Public Service Commissions
filed notices of intervention on June 14,
1978. On that same date Utah P&L, the
State of Utah and the Division of Public
utilities of the Department of Business
Regulation of the State of Utah and the
Committee of Consumer Services of the
State of Utah filed petitions to intervene.
These interventions shall be granted.

Sierra Pacific, on May 8, 1979, moved
for summary issuance of a declaratory

SSome additional pertinent findings of the UPSC
are:

1. Sierra-Pacific had entered a special appearance
contesting the Jurisdiction of the Commission over It
and the Commission (found) that the Commission
has jurisdiction to consider all aspects of the service
to be'supplied under the agreements submitted for
approval.

2. Sierra-Pacific is a public utility supplying
electrical service in parts of Nevada and California
and does not supply service or have facilities
located within the State of Utah.

The UPSC ordered:
1. The Commission has jurisdiction over Utah

Power as to its operations in the state of Utah,
including jurisdiction over the firm energy and
power to be supplied by Utah Power to Sierra.
Pacific pursuant to the Resale Electric Service
Agreement between said companies, and over the
electrical generation and transmission fucillles of
Utah Power within the State of Utah to be utilized
for supplying said service.

2. It is not in the best public interest of the Utah
customers of Utah Power that the subject Resale
Electric Service Agreement be approved as written.
The Commission concludes that same should be
conditionally approved subject to the limitation that
Utah Power supply firm power and energy
thereunder In the amounts set forth in said
agreement only until December 31, 1084, and that no
service be supplied thereafter unless said
Agreement Is modified and, as modified, Is
approved by this Commission iUPSC) and aty other
regulatory body having jurisdiction,
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order in this docket. In support of its
motion, Sierra Pacific avers that "there
is no apparent issue of fact that requires
the institution of hearing procedures."

The State of Utah governmental
intervenors7 responsed with a motion to
dismiss and objection fo Sierra Pacific's
motion for summary disposition, the
motion states that ".... as a matter of
law, although this Commission (FERC)
has exclusive jurisdiction to set
wholesale rates, it otherwise does not
have exclusive jurisdiction to determine
whether and to what extent a wholesale
power contract will be served by
generating and other facilities used in
local distribution."
Intervenors 'Motions

The Utah govemmental intervenors
are incorrect in their interpretation of
the law. Accordingly, their motion to
dismiss shall be denied. The intervenors
assert that the state commission made
no ruling with respect-to rates, but only
the conditions under which Utah Power
would be allowed to honor the contracL'
These conditions of service are part of
the Wholesale rate schedule sand as
such are subject to our exclusive
jurisdiction.

The intervenors' objection to Sierra
Pacific's motion for summary disposition
does not allege ay additional relevant
facts nor does-it raise any issue of
material fact. Moreover, itdloes not
indicate how a hearing would enhance
the Commission's ability to decide the
issue raised in the instant docket.

This Commission may dispose of a
controversy on the pleadings without
need to resort to an evidentiary hearing
when the opposing presentations reveal
no issue of material fact. The sole
question raised is one of law which tests
the validity of the order of the Utah
Public Service Commission in light of
the Federal Power Act. Such a
determination is appropriately made
through summary proceedings. See
Municipal Light Boards of Reading and
Wakefield Massachusetts v. FPC, 146
U.S. App. D.C. 294, 450 F2d 1341 (1971),
cert. denied, 405 U.S. 989 [1972);

TPublic Service Commission of the State of Uitah.
State of Utah and the Division of Public Utilities of
the Department of Business Regulation of the State
of Utah and the Committee of Consumer Services of
the State of Utah.

8 See Motion to Dismiss filed July 5. 199. page .

' Under such rules and regakeiees as the
Commission may prescribe, every public otility
skall file with the Commission... schedules
showing all rates and charges forany transmission
or sale subject to the jurisdiction of the
Commission, and the classification. practices. and
regulations affecting such rates and ckarges.
together with all contracts which in any manner
affect or relate to such rates, charges,
classifications, and services. Section 205[c of the
Federal Power Act.

McCulloch Intersitte Gas Company,
Docket No. CP77-1, order issued
November 8,1978. We find no basis for
a formal evidentiary hearing on this
issue.

Discussion
L Sierra Pacific requests that we

declare that the terms of its amendatory
agreement fall under our exclusive
jurisdiction.

The amendatory agreement comes
under our jursidiction for two reasons.
First, it provides for the transmission of
electric energy in interstate commerce
and second it concerns the sale of such
energy at wholesale in interstate
commerce. 10

The regulation of rates for the sale of
electricity in interstate commerce is
under the exclusive jurisdiction of the
federal government and interferehce by
the states is barred by the Commerce
Clause of the Constitution. Public
Utilities Commission of Rhode Island v.
Attleboro Steam and Electric Company,
273 U.S. 83 (192). In Attleboro, the
Rhode Island Public Utilities
Commission attempted to assert
jurisdiction over the rates for electric
energy sold in interstate commerce. The
court held that such a sale in interstate
commerce could only be regulated by
the exercise of the power vested in
Congress.

Congressional passage of Part H of the
Federal Power Act (Act) is a direct
result of Attleboro and the two are to be
read together. Congress interpreted that
case as prohibiting state control of
wholesale rates for electricity
transmitted in interstate commerce for
resale, and so gave the Federal Power
Commission authority to fill this
regulatory gap."

The court has prohibited state
interference with interstate rates for
energy and has affirmed exclusive
federal regulatory jurisdiction in this
area. In FPC v. Corporation Commission
of Oklahoma, 362 F. Supp 522, (WD
Oklahoma, 1973] off'd 415 U.S. 961
(1974), the state commission, dissatisfied
with federal regulation, sought to
substitute its judgment for that of the
FPC. The state prohibited the sale of
natural gas at what it deemed to be a
wasteful price. The court citing
numerous authorities stated that the
state commission in effect was
establishing a minimum price at which
the gas in question could be sold in
interstate commerce. Finding that this

JoIn either case, the Commlssloc's Jmisdction
over the transaction Is conferred by statute, subject
to certain provisions. See Section 201 of the Federal
Power Act.

u United States v. Public Utilities Camrnmsszo of
California, 345 U.S. 295 (1953).

would circumvent the regulatory
jurisdiction of the FPC, the court held
that the state has no authority to either
directly or indirectly fix the price at
which this form of energy subject to
federal jurisdiction could be sold in
interstate commerce.

The Utah PSC has attempted to
collaterally adjudicate the justness and
reasonableness of a filed rate and has
ordered the termination of service under
that rate unless the rate is modified and
approved by the State Commission. The
State Commission has by its actions,
crossed over the boundary line between
state and federal jurisdiction.' Congress
through enactment of the Federal Power
Act provided for federal regulation
beyond the reach of state commission
control It is within the jurisdiction of
this Commission to determine the
justness and reasonableness of the rate
and terms of service between Utah P&L
and Sierra Pacific. Jurisdiction to
determine the reasonableness of rates
charged for wholesale electric power in
interstate commerce rests exclusively
with this Commission. Naa'gansett
Electric Company Y. Burke, 381 A. 2d
1385 (RI 1977] cert. den. 435 U.S. 972
(1978). Any rate change or change in
service, including termination of sales
for resale of electricity in interstate
commerce must comply with the
mandates of the Federal Power Act and
be filed with this Commission. See.
Pennsylvania Water and Power
Company v. FPC, 343 U.S. 414 (1952).

H9. Sierra Pacific's second request in
effect seeks an injunction against the
State Commission's order. We deny this
request for lack of jurisdiction. It is not
within our jurisdiction to order a utility
to directly disregard an order of a state
commission. However, here too, the law
is clear.

The court in Corporation Commission
of Oklahoma noted the conflict faced by
those torn between complying with a
state order and federal regulations.
Citing Florida Lime andAvocado
Growers v. Paul, 373 U.S. 132 (1963) and
NArfthem Natural Gas v. State
Corporotion Commission of Kansas, 372
U.S. 84, 92 (1963), it held that where such
a situation exists, the state orders are
preempted by the federal regulations.
The courts provide the proper forum for
the injunctive relief requested by Sierra
Pacific;

Ill. Sierra Pacific seeks a mandate
directing Utah P&L to comply with the
terms of the amendatory agreement, the
Federal Power Act and this
Commission's Rules and Regulations.
We shall grant Sierra Pacifics request.

LFPC v. Souem Cclifomia Edinzr Cc n'pTY.
376 U-9. 2.15 (1%4)-
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Upon acceptance of the amendatory
agreement for filing we exercised our
jurisdiction over the increased sales
between Sierra Pacific and Utah P&L.
We have already stated that a change'in
the firm power serviqe from Utah P&L to
Sierra Pacific would constitute a rate
schedule change requiring timely
filing. 13 Termination falls within the
meaning of change as used in the
context of filed rate schedules. See,
Pennsylvania Water and Power
Company v. FPC, 343 U.S. 414, (1952).
Utah P&L became bound to the terms of
the agreement, and to this Commission's
regulations relating to change of service
under filed rates, upon our acceptance
of the agreement for filing and its
incorporation into Utah P&L's previously
filed rate schedule FPC No. 108.

Under the filed rate doctrine, rates
filed with this commission are to be
treated as legally binding. The rates may
only be modified or terminated in a
manner provided by the Federal Power
Act. They are binding upon the seller
who must serve the purchaser in
accordance with the approved rate.
Challenge to Commission determination
of the reasonableness of these rates is
limited to timely judicial review; and the
determination cannot be collaterally
attacked. See Northwestern Public
Service Company v. Montana-Dakota
Utilities Company, 181 F. 2d 19 (CA8,
1950) aff'd 341 U.S. 246 (1951), Maine
Public Service Commission v. FPC, 579
F. 2d 659 (CAl, 1978).

In FPC v. Sierra Pacific Power
Company,"4 the Supreme Court set the
standards under which a determination
could be made that a contract rate is
unjust and unreasonable. The Court
stated,

[W]hfle it may be that the Commission may
not normally impose upon a public utility a
rate which would produce less than a fair
return, it does not follow that the public
utility may not itself agree by contract to a
rate affording less than a fair return or that, if
it does so, it is entitled to be relieved of its
improvident bargain. * * * In such
circumstances the sole concern of the
Commission would seemto be whether the
rate is so low-as to adversely affect the
public interest-as where it might impair the
financial ability of the public utility to
continue its service, cast upon other
consumers excessive burden, or be unduly •
discriminatory * * * Whether under the facts
of this case the contract rate is so low as to
have an adverse affect on the public interest
is of course'a question to be determined in
the first instance by the Commission. 15

While their claim that the contract -
places a burden on the Utah ratepayers

13 Letter order accepting Utah P&LFPC Rate
Schedule No. 108 for filing, issued August 10. 1972.

"1350 U.S. 348 (1956).
' Id. at 355.

of Utah P&L paraphrases the standard
set forth in Sierra, the intervenors have
failed to request relief under Section 206
of the Federal Power Act. Neither have
they made a showing that would
warrant a hearing on the issue of
whether the RS-3 rate is unreasonably
low under the standards of Sierra. Our
denial of the intervenor's motion shall
be without prejudice to their filing of ari
appropriate complaint for hearing under
Section 206.

The State Commission chose to have
its own investigation rather than
exercise its right to intervene in Docket
No. ER77-587. Institution of a state
commission proceeding is contrary to
the procedure mandated by the Act for
modification and termination of filed
rate schedules. The UPSC order
resulting from this collateral hearing can
not be controlling. Federal regulation of
sales for resale under the Federal Power
Act precludes concurrent state
jurisdiction. Arkansas Power bnd light
v. FPC, 368 F. 2d 376 (CA8,1966).

Utah P&L'can claim no rate or terms
of service inconsistent with the filed
rate and agreement.'rAny change in the
service must comply with the
Commission's regulations. Specifically,
if Utah intends to modify its rate or
terminate service it must file a change in
rate schedule 17 or a notice of
termination'spursuant to the
Commission's regulations and its
agreement with Sierra Pacific.

The agreement does not provide for
unilateral termination by Utah P&L. The
letter agreement of August 10, 1972,
incorporated as an exhibit to the
September 12, 1977 filed agreement,
provides for termination, upon five years -
written notice, by Sierra Pacific. Utah
P&L in drafting the agreement failed to
provide a termination provision for
itself. Under Sierra 1 9 Utah P&L is
contractually precluded from
unilaterally filing'for a modification
(including termination) of its service to

-Sierra Pacific under Section 205. Its sole
recourse would be to request this
Commission to institute proceedings
under Section 206(a) and demonstrate
that the existing contract terms are so
unremunerative as to "leave an adverse
effect on the public interest." Cf
Delmarva Power and Light Company,
Order Abcepting Power Purchase
Agreement, Docket No. ER80-225, issued
June -, 1980.

We note additionally that termination
of service to Sierra Pacific contrary to

IsSection 205(c) of the Federal Power Act.
17 Section 205(d) of the Federal Power Aot.'
ld.

"FPC v. Sierra Pacific Power co, 350 U.S. 348
(1956).

this Commission's regulations will be a
violation of the Federal Power Act
subjecting Utah P&L to the enforcement
and penalty provisions of the Act. 20

The Commission Orders
(A) The petitions to intervene ard

hereby granted pursuant to Section
1.18(a) of the Commission's Regulations,
subject to the Rules and Regulations of
the Commission; Provided, however,
that participation by the intervenors
shall be limited to matters set forth In
their petitions to intervene; and
Provided, further that admission of
these intervenors shall not be construed
as recognition by the Commission that
they might be aggrieved because of any
order or orders by the Commission
entered in this proceeding.

(B) The motion to dismiss filed by the
State of Utah governmental Intervenors
is hereby denied without prejudice to
their filing a complaint for hearing under
Section 206 of the Federal Power Act.

(C) It Is hereby ordered that any
deviation by Utah Power and Light from
the terms of its filed rate schedule, until
such time that modification or
termination of that rate schedule is
granted by this Commission In a manner
consistent with Its regulations and the
Federal Power Act; shall be deemed to
be a violation of the Federal Power Act.

(D) Sierra Pacific's petition for
declaratory order is hereby granted to
the extent the relief requested Is granted
by this order all other portions of Sierra
Pacific's petition for a declaratory order
is hereby denied.

(E) The above docket is hereby
terminated.

(F) The Secretary shall promptly
publish this order in the Federal
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-20723 Filed 7-1 -R 8:43 am]
BILLING CODE 6450-85-M

[Docket No. CP80-4131

Transcontinental Gas Pipe Line Corp.;
Application
July 3,1980.

Take notice that on June 19,1980,
Transcontinental Gas Pipe Line
Corporation (Applicant), P.O. Box 1390,
Houston, Texas 77001, filed in Docket
No. CP80-413 an application pursuant to
Section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the construction
and operation of natural gas supply

t'Sectlons 314 and 316 of the Federal Power Act,
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facilities in Live Oak County, Texas, all
as more fully set forth in the application
which is on file with the Commission
and open to public inspection.

Applicant proposes herein to
construct and operate approximately .9
mile of 6-inch pipeline and .1 mile of 4-
inch pipeline in order to attach new gas
supplies to its system from two wells
drilled in the Charlene Field, Live Oak
County, Texas.

Applicant estimates the cost of the
proposed facilities to be $251,000 which
would be financed initially through
short-term loans and available cash.
Permanent financing, it is asserted,
would be undertaken as part of an
overall long-term financing program at a
later date. Applicant states that no new
sales or services is proposed, and
construction would not increase the
delivery capacity of Applicant's main
transmission system.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before July 24,
1980, file with the Federal Energy
Regulatory Commission, Washington.
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests fied with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or-if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be

unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
FR Doc. 9o-2=4 lod 7-10o-f 43 mi
BILLING CODE 6450"-I

[Docket No. CP8O-411]

Transcontinental Gas Pipe Line Corp.;
Application
July 3,1980.

Take notice that on June 19, 1980,
Transcontinental Gas Pipe Line
Corporation (Applicant), P.O. Box 1396,
Houston, Texas 77001, filed in Docket
No. CP80-411 an application pursuant to
Section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the construction
and operation of natural gas supply
facilities in McMullen County, Texas, all
as more fully set forth in the application
which is on file with the Commission
and open to public inspection.

Applicant proposes herein to
construct and operate approximately .32
mile of 6-Inch pipeline and metering and
regulating facilities in order to attach
new gas supplies to Its system from one
well drilled at the Dillworth Field,
McMullen County, Texas.

Applicant estimates the cost of the
proposed facilities to be $71,300 which
would be financed initially through
short-term loans and available cash.
Permanent financing would be
undertaken as part of an overall long-
term financing program at a later date, It
is stated. Applicant states that no new
sale or service is proposed, and
construction would not increase the
delivery capacity of Applicant's main
transmission system.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before July 24.
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to Intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to

jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised. it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
fPR Do.. 8o-20M Fied 7-10-f &45
B$IM CODE 64O--

[Docket No. CP8-412]

Transcontinental Gas Pipe Line Corp;
Application
July 3, 1980

Take notice that on June 19,1980,
Transcontinental Gas Pipe Line
Corporation (Applicant), P.O. Box 1396,
Houston, Texas 77001, filed in Docket
No. CPBO-412 an application pursuant to
Section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the construction
and operation of natural gas supply
facilities in Jefferson County, Texas, all
as more fully set forth in the application
which is on file with the Commission
and open to public inspection.

Applicant proposes herein to
construct and operate approximately
1.23 miles of 10-inch pipeline and up to 6
miles of 4-inch to 6-inch pipeline and
meter and regulating facilities in order
to attach new gas supplies to its system
from six to sevu wells drilled in the
Constitution Field. Jefferson County,
Texas.

Applicant estimates the cost of the
proposed facilities to be $950,200 which
would be financed initially through
short-term loans and available cash. It is
asserted permanent financing would be
undertaken as a part of an overall long-
term financing program at a later date.
Applicant states that no new sale or
service is proposed, and construction
would not increase the delivery capacity
of Applicant's main transmission
system.
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Any person desiring to be heard or to

make any protest with reference to said
hpplication should on or before July 24,
1980,, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CER 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties, to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, ff
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the C ommission on its own motion
believes that a formal hearing-is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
(FR Doe. B -2071.5 Filed 7-10-8% 0:45 m]
BILLING CODE 6450-85-M

[Docket No. ER80-494]

Tucson Electric Power Co.; Filing
Tucson-Plains Economy Energy
Interchange Agreement
July 2, 1980.

The filing Company submits the
following:

Take notice that Tucson Electric
Power Company ("Tucson") on June 27,
1980, tendered for filing an Economy
Energy Interchange Agreement between
Tucson and Plains Electric Generation
and Transmission Cooperative, Inc.
("Plains"). The primary purpose of this
Agreement is to provide for economy
energy interchange transactions

between the power systems of the two
companies. Tucson states that copies of
the filing were served'upon Plains.

Any person desiring to be heard or to
make any application with reference to
said Agreement should file a petition to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street N.E., Washington,
D.C. 20426 in accordance with Section
1.8 and 1.10 of the Commission's Rules
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protest should
be filed on or before July 25, 1980.
Protests will be considered by the
Commission in determining the
appropriate action to be taken; but will
not serve to'make the protestants
parties to the proceeding. Any person
wishing to become a party must file a
petition-to intervene. Copies of this
Agreement are On file with the
Commission and are available for public
inspection.
Kenneth F. Plumb;
Secretary.
[FR Doc. O-2onFEiled 7-10-M 8:4samJ

BILNG CODE 6450-8S-M

[Dockets Nos. ER80-379 and ER8O-380]

Utah Power & Light Co.; Filing
July 2. 198.

The filing Company-submits the
following:

Take notice Utah Power &Light
Company (Utah Power), on June 23,
1980, tendered for filing a Cancellation
Notice requesting permissi6n to cancel
(or withdraw) rate filings submitted to
FERC on May 9,1980 in the above
dockets.

The filings which are now being
withdrawn were embodied in and
dependent upon an agreement under
which Deseret Generation and
Transmission Cooperative (Deseret) was
to purchase, by June 1,1980, a 49%
interest in Utah Power's new Hunter II
Unit C400 MW) foi approximately $114
million. Deseret was unable to timely
complete its financing arrangements
which required that the transaction be
fully consummatedprior to the
commercial operation date of the Unit.
The Unit was declared "Commercial" as
of 12:01 am. on June 3, 1980. ./
. Any person desiring to be heard or to
protdst said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8,1.10). All such
petitions or protests 'should be filed on

or before July 25, 1980. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding,
Any person wishing to become a party
must file a petition to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary
1FR Doc. 80-=039 Filed 7-10-W, 845 amJ

BILNG CODE 6450-85-M

[Docket No. TC80-92]

Va!ero Interstate Transmission Co., et
al.; Complaint
July 2, 1980.

Take notice that on June 12, 1980,
Valero Interstate Transmission
Company CVitco], P.O. Box 1569, San
Antonio. Texas 78290, filed In Docket
No. TC8O-92 a complaint pursuant to
Section 1.6 of the Commission's Rules of
Practice and Procedure (18 CFR 1.60
Vitca requests that the Commission (1)
order Transcontinental Gas Pipe Line
Corporation (Transco) and Delhi Gas
Pipe Line Corporation (Delhi) to show
cause why sales of gas under Section
311 of the Natural Gas Policy Act of 1978
(NGPA) by Delhi to Transco should not
be suspended br terminated before
Transco reduces its purchases of
certificated gas from Vitco, (2) order
Delhi immediately to suspend Its Section
311 sales to Transco pending hearing
and to terminate such sales thereafter,
(3) order Transco to discontinue
receiving Section 311 gas from Delhi,
and (4) order Transco not to reduce
below contractually required minimum
quantities its purchases from Vitco of
natural gas sold pursuant to certificates
issued under Section 7(c) of the Natural
Gas Act so long as Transco purchases
Section 311 gas from Delhi. Vitco's
allegations and prayer for relief are
more fully set forth in the complaint
which is on file with the Commission
and open to public inspection.

Vitco alleges it sells natural gas to
Transco under a producer-type contract
and a certificate issued under Section
7(c) of the Natural Gas Act under which
Vitco is obligated to sell and deliver and
Trapsco is obligated to purchase certain
quantities of dedicated gas. Vitco
alleges that under the contract Transco
may reduce the contractual daily
quantity of gas only If (1) Transco -
requests in writing that Vitco deliver
maximum contract volumes for 90
consecutive days, (2) Vitco fails for g0
consecutive days to- deliver to Transco
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the minimum daily quantity of gas which
Transco is obligated to purchase, and (3)
Transco notifies Vitco in writing within
30 days after the expiration of the 90-
day period that Transco is reducing the
daily contract quantity to the average
daily quantity which Vitco delivered
during the 90-day period. Upon proper
reduction of the daily contract quantity,
the daily contract minimum may be
adjusted proportionately.

Vitco alleges that Transco (1) reduced
the daily contract quantity in violation
of the contract and (2) reduced its daily
takes below the minimum daily
quantity. In particular, Vitco alleges
Transco did not properly request Vitco
to deliver maximum contract volumes
for a 90-day period before establishing
new contract quantities.

Vitco avers that Transco is purchasing
approximately 40,000 Mcf of natural gas
per day from Delhi, an intrastate
pipeline, pursuant to Section 311 of the
NGPA. Vitco believes these Section 311
sales may involve gas acquired by Delhi
solely or primarily for resale to Transco.

Any person desiring to be heard or to
make any protests with reference to said
complaint should on or before August 1,
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary.
JF Do= W-=740 Filed 7-10-10; &45 am)
BILLING CODE 645045-M

[Project No. 176]

Vista Irrigation District; Application to
Modify Henshaw Dam
July 3, 1980.

Take notice that the Vista Irrigation
District (Vista) filed on July 1,1980,
pursuant to Ordering Paragraph (E) of
Commission Opinion No. 36, an
application for Commission

.authorization to modify Henshaw Dam
located on the San Luis Rey River in San
Diego County, California.
Correspondence with the Applicant
should be directed to: Mr. Robert
Wilson, General Manager and Chief

Engineer, Vista Irrigation District, 202
West Connecticut Avenue, Vista,
California 92083.

Descriptfon-Vista seeks immediate
authorization to make emergency
modifications to Henshaw Dam to
improve the structural integrity of the
dam and provide increased protection to
downstream developments.
Modifications would consist of: (1)
lowering the spillway crest elevation
from 2727.4 feet to 2690.0 feet (m.s.l.); (2)
construction of a 1200-foot long spillway
discharge channel; and (3) construction
of a berm (Flow Retardation Structure)
to elevation 2707.0 feet (m.s.L)
downstream of the dam.

Comments, Protests, or Petitions to
Intervene-Anyone desiring to be heard
or to make any protest about this
application should file a petition to
intervene or protest with the Federal
Energy Regulatory Commission, in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure, 18 CFR. 1.8 or 1.10 (1979).
Comments not in the nature of a protest
may also be submitted by conforming to
the procedures specified in § 1.10 for
protests. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but a person who merely files a
protests or comments does not become a
party to the proceeding. To become a
party, or to participate in any hearing, a
person must file a petition to intervene
in accordance with the Commission's
Rules. Any comments, protest, or
petition to intervene must be filed on or
before July 24,1980. The Commission's
address is: 825 North Capitol Street, NE.,
Washington, D.C. 20426. The application
is on file with the Commission and is
available for public inspection.
Kenneth F. Plumb,
Secretary
[FX Dc. ao-=270 R!ed 7-10-M0 5.5 am]
BILLING CODE 6460-145-M

[Dockets Nos. G-7516, G-13445, and C172-
760]

Warren Petroleum Co., a Division of
Gulf Oil Corp. (Operator); Application
July 2,1980.

Take notice that on July 1,1980.
Warren Petroleum Company, a Division
of Gulf Oil Corporation (Operator)
(Applicant), P.O. Box 2100, Houston,
Texas 77001, filed an application to
amend its pending abandonment
application, filed September 29,1975 in
Docket Nos. G-7516 and G-13445, to
include authorization to abandon in part
the sale to El Paso Natural Gas
Company (El Paso) of surplus residue

gas attributable to certain production
from the Waddell Lease in Crane
Country, Texas, authorized by
certificate issued in Docket No. C172-760
and covered by Applicant's FERC Gas
Rate Schedule No. 68, all as more fully
set forth in the application which is on
file with the Commission and open to
public inspection.

In its pending 1975 application,
Applicant states that part of the residue
gas sold to El Paso after processing in
the Waddell Plant was produced by Gulf
Oil Corporation (Gulf) from the Waddell
Lease and that the portion attributable
to gas formerly owned by Gulf under the
Waddel Lease has, since July 14,1975,
been owne&dby the reversionary mineral
owners. Therefore, it is said, to the
extent that such residue gas is
attributable to the interests of the
reversionary mineral owners in the
Waddell Lease it is no longer available
to Applicant for sale tnEl Paso.
Amendment of the 1975 application is
requested based on a further review of
Warren's records. Warren states that
such review indicates that residue gas
attributable to a portion of the
production from Gul's Waddell Lease
may have also been sold to El Paso
under the certificate of public
convenience and necessity which was
issued to Warren in Docket No. CI72-
760 and Warren's FERC Gas Rate
Schedule No. 66.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before July 14,
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20428. a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the ,authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without futher notice before the
Commission on this application if no
petition to intervene is filed within the
time required herein, if the Commission
on its own review of the matter finds
that permission and approval for the
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proposed abandonment are required by
the public convenience and-necessity. If
a petition for leave to intervene is timely
filed, or if the Commission on its own
motion believes that a formal hearing is
required, further notice of such hearing
will be dulygiven.

Under the procedure herein proided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Dloc. ,0-20741 Filed 7-10-80; 8:45 am),

BILLING CODE 6450-85-M

[Docket No. ER8O-489]

West Texas Utilities Co.; Proposed
Rate Schedule Changes
July 2,1980.

The filing Company submits the
following:

Take notice, that West Texas Utilities
Company (WTU] on June 26,1980,
tendered for filing Supplement No, 1 to,
its FERC Rate Schedule No. 40, relating
to the provision of wholesale electric
service to the City of Coleman, Texas,
add Supplement No 3 to its FERC Rate
Schedule No. 42, relating to the
provision of wholesale electric service
to the City of Brady, Texas.

The filed supplements to Rate
Schedule Nos. 40 and 42 provide, in
effect, that during the off-peak hours of 9-
p.m. to 9 a.m. weekdays, and around the
clock on weekends, legal holidays and
from September 16 to June 14, inclusive,
the respective Cities may take capacity
up to the limit of the facilities installed
to serve them without affecting the
additional capacity commitment.

WTU also states that a copy-of the
complete filing was served on the City
of Coleman, Texas, and the City of
Brady, Texas, and on the Public Utility
Commission of Texas.

Any person desiring to be-heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10]. All such
petitions or protests should be filed on
or before July 25, 1980. Protests will be
considered by the Commission in.
determining the appropriate action to be
taken, but will not serve to make
protestants pariesto the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this application are on file with the

Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary
[Fit Doc. 80-20742 Filed 7-10-80; 8:45am]

BILLING CODE 6450-85-M

Office of Hearings and Appeals

Issuance of Proposed Decisions and
Orders; Week of June 16 through June
20, 1980

During the week of-June 16 through
June 20,1980, the proposed decisions
and orders summarized below were
issued by the Office of Hearings and
Appeals of the Department of Energy
with regard to applications for
exception.

Under the procedural regulations that
apply to exception proceedings (10 CFR
Part 205, Subpart D), anyperson who
will. be aggrieved by the issuance of a
proposed decision and order in final
form mayfile a written notice of
objection within ten days of service. For
purposes ofthe procedural regulations,
the date of service of notice is deemed
to be the date of publication of this
Notice or the date an aggrieved person
receives actual notice, whichever occurs
first.
-The procedural regulations provide

that an aggrieved party who fails to file
a Notice of Objection within the time
period-specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to
contest a determination made ina
proposed decision and order must also
file a detailed statement of objections
within 30 days of the date of service of
the proliosed decision and order. In the
statement of objections, the aggrieved
party must specify each issue of fact or
law that it intends to contest in any
further proceeding involving the
exception matter.

Copies- of the full text of these
proposed decisions and orders are
available in the Public Docket Room of
the.Office of Hearings and Appeals, -
Room B-120, 2000 M Street NW.,
Washington, D.C. 20461, Monday
through Friday, between the hours of
1:00 p.m. and 5:00 p.m., except Federal
holidays.
Melvin Goldstein,
Director, Office of Hearings andAppeals.

-July 7, 1980.
Iroposed Decisions and Orders
Applied energy technology, Los Gatos, Calif.,

BEE-0779, gasohol.
Applied Energy Technology (Aetco] filed

an Applicatiofi for-Exception from the
provisions of 10 CFR Part 211. The exception

request, if granted, would permit Aetco to
purchase increased volumes of unleaded
motor gasoline pursuant to its base period
allocation for the purpose of blending
gasohol. On June 19, 1980 the Department of
Energy issued a Proposed Decision and Order
which determined that the exception request
be denied.
Atlanta Stove 14'orks, Inc., Atlanta, Ga, BEE-

0983 (other).
Atlanta Stove Works, Inc. filed an

Application for Exception from the provisions
of 10 CFR Part 430, Appendix 0. The
exception request, if granted. would permit
the firm to market certain types of vented gas
space heaters without regard to the foregoing
provisions. On June 18, 1980. the Department
of Energy issues a Proposed Decision and
Order which determined that the exception
request be granted.

Names of Petitions and Case Numbers
Atlantic Richfield Co., BEE-0690.
Chevron U.S.A., Inc.. BEE-0614.
Cities Service Company, BEE-0735.
Derby Refining/Coastal Corp., BEE-O30.
Diamond Shamrock Corp., BEE-0774.
Farmland Industries, BEE-0899.
Getty Refining & Marketing Co., BEE-0492,
Gulf Oil Corporation. BEE-0529.
-Kerr-McGee Corporation, BEE-1010,
Pacific Resources, Inc., BEE--05S.
Pester Refining Company, BEE-0050.
Phillips Petroleum Company, _3EE,-0693.
Standard Oil Company ofIndiana, BEE-0702.
Standard'Oil Company of Ohio, BEE-0974.
Sun Oil Company of Pennsylvania, BEE-lISi,
Texaco, Inc., BEE-0769.
Time Oil Company, BEE-0703.
Total Petroleum Company, BEE-09B5.
United Refining Company, BEE-0738.
Vickers Petroleum Corporation, BEE-0557.
See Appendix A and see Appendix A,

gasohol
The twenty refiners listed above each filed

an-Application for Exception from the
provisions of 10 CFR 212.85(c)(1J(i](B). The
exception request, ifgranted, would permit
each refiner to recover the Incremental costa
it incurs in acquiring alcohol for gasohol
purposes and the incremental costs Involved
in blending and marketing gasohol, On Juno
19,1980, the Department of Energy Issued a
Proposed Decision and Order which
determined that the exception requests be
granted.
Chronister Oil Co. d.b.a, Lincoln Land Oil

Co., Springfield, Ill., BEE-0475, gasohol
Chronister Oil Co. DBA Lincoln Lund Oil

Company filed an Application for Exception
from the provisions of 10 CFR Part 211. The
exception request, if granted, would permit
Chronister to purchase approximately 1
million gallons of unleaded motor gasoline
per month in addition to its base period
allocation in order to expand its gasohol
marketing program. On June 17, 1980, tlte
Department of Energy issued a Proposed
Decision and Order which determined that
the exception request be granted In part, and
that Chronister's base period allocation of
unleaded gasoline be increased by 120,000
gallons per month,
Dow Chemical, U.S.A., Freeport, Ta.e, BEE-

0285, crude oil
Dow Chemical U.S.A. filed an Application

I III
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for Exception from the provisions of 10 CFR
211-65 fUie Crude oil BuySell Pru tom). The
exception request. if Zranied. would permit
Dow to receive an allocation of 50.000 barrels
of crude oil per day for its newly-constructed
refinery at Freeport, Texas. On June 20. 1980.
the Department of iergy issued a Proposed
Decision and Order which determined that
the exception request be granted in part.

R. H. Engelke Son Anioio. Tea. BXE-.
cmdea il

R. H. Engalke fied an Applicatioa for
Exception from the provisions of 10 CFR. Part
212, Subpart D. The Exception request, if
granted, would residt in an extension of
exception reieF peviesly gramed and
would permit he firn t sel a crtain portion
of the crude oil whick it piodwes kom the
Bertha Copsey Lease for the benefit of the
working interest owners at market price
levels. On June 19,10. the DOE issued a
Proposed Decision and Order and tentatively
determined that nez esion of exception
relief should he granied.

Geoigia-Plaff* Cop., Beffi,ham. Wash..
B-f , maor gasoine

Georgia-Pacific 3oxopration fited an
Appdicafin ror ETcepoa from the provisions
of 10 CPR Pat 2M1. The exception requesL if
granted, would permit &orgia-Pacific io
increase its base period allocation by an
amount suficient to denature the alcohol it
produces which in turn is sold for blending
into gasohkL Oa Jane 17,190, The
Departmen of erg issamed a Proposed
Decision and Order which determned that
the exception request be granted.

Greater Wshkzi,&ykAadSeriie
S an, A mcia46a Green6k. Md.
BEE-7A6,3 =aoiaol

The greater Washingt eaayland Service
Station Associnton filed an Applicaiion for
Exception from the provisions or 10 CFR Part
211. The exception request, if granted, would
permit 10 member service stations to receive
addhional it e of unleaded gasoline in
order to market gasdho OR fume Ui 1 .the
Departie o Eaneq§ issuedia Proposed
Decision and Order which determined that
the exception request be granted and that the
applicant service stations receive a quantity
of addifional mleaded gasoline equivalent to
the base period 'awdmies that 16ey me willing
to devote to gasohol production and
markei1n.

NopAWv & e g Cat.. 1o- nhng-toi.
D.C.. DEE-7924. gas

Napk-So Reiaig Co.. Ic. filed an
Application for Exception from the ptevisions
of 10 CFR Subpart F.The exception request, if
granted. wouid permltNaph-Sal to receive an
allocalion of unteacded gasoline for the
express purpose a bendin;g gasohoL On June
17. 1988, the Depaimnent of Energy issued a
Proposed Decision ad Order which
determined that the exception request be
granted in part.

Sear-iewPeUva Ca. Blue Bell. Pa- DEE-
6942, crude oil

Seaview Petroleum Company filed an
Application for Exception from the provisions
of 10 CFR 211.67 (the Entitlements Program).

The exception request. if granted, would
permit Seaview to sell entitlements for the
crude oil whkh the firm purchased to
establish an initial, or starting inventory for
its new refinery. On June 16.1900, the
Department of Energy issued a Proposed
Decision and Order vhiich determined that
the exception request be granted.
WadsworLh Od Co. frc. C1nior, A. BEF-

1022, gasohol
Wadsworth Oil Co.. Inc. filed an

Application for Exception from the provisions
of 10 CFR. Part 211. The exception request. if
granted, would permit the firm to receive an
increased allocation of motor gasoline for the
express prpo se of blending and marketing
gasohoL On June 18, 198. the Department of
Energy issued a Proposed Decision and Order
which determined that the exception rquest
be granted,

Petitions involving the Motor Gasoline
Allocation Regulations

The following firms filed Applications fur
Exception from the provisions of lhe Motor
Gasoline Allocation Regulations. The
exception requests, if granted, would resilt in
anina 'eae in the firms' base period
allocation of motor gasoline. The DOE issued
Proposed Decisions and Orders which
determined thit the exception requests h,
granted.

conmpally-Pam, cseVn'be. if occ ;
Columbus Public School, BEC-1012

Columbus. OIL
Ernest J. Short & Sn. DEE-4fi81. Lndsbur.

NM.
Manny's Stand, Serv,. DEE-6-20. Milwaukee
W.

Petitions Imohing the Motor Gasoline
Allocation Regulations

The following firms filed Applications for
Exception from the proviS ,oMs of the Motor
Gasoline Allocation Regulatos. The
exception requests, if grantezL would result i
an increase in tle fin's base period
allocation of motor gasoline.' The DOE nssed
Proposed Decisions and Orders which
determined that the excephtun requests be
denied.

Conypany Name, Cse N:er crdlozccey
Automatic Gas Distributors Inc. DEE-1i03.

DEE.-51O, DEE-5OG. DEE-511O DEE-510&
DEE-510. Denver. CO.

Cotten Service Stations & Rent-As. DEE-64C4.
Dallas. TX.

Housley Distributing, DEE-I13, Siler City.
NM,

Pittman Oil Distributors. DEE-713-
Nashville, L.

Saxon Oil Co- Inc. DEE--7,04 Opelika. AL
Ted Harrison Oil Co.. DEE-4G. VLginia IL

BILUNG CODE 6450-01-,

Objection to Proposed Remedial
Orders; Week of June 2 Through
June 6, 1980

During the week of June 9 through
June 13. 1980, the notices of objection to
proposed remedial orders listed in the

Appendix to this Notice were filed with
the Office of Hearings and Appeals of
the Department of Energy.

Any person who wishes to participate
in the proceeding which the Department
of Energy will conduct cofcarniag the
proposed remedial orders described in
the Appendix to this Notice must file a
request to participate pursuant to 10
CFR 205.194 on or before July 31,1980.
The Office of Hearings and Appeals will
then determine those persons who may
participate on an active basfs in this
proceeding and will prepare an official
service list which it will mail to all
persons who filed requests to
participate. Persons may also be placed
on the official service list as non-
participants for good cause shown.

All requests to participate in this
proceeding should be filed with the
Office of Hearings and Appeals,
Department of Energy. Washingtom D.C.
204z61.
Molvin Goldstein.
D&meon Office4 fHearizr; a vdAgpea.
July 7.1.

Proposed Reuedial Orders
,rl' C ,-'r' &.nice. San PabI,. CaE".

BRO-1=. mtorgaszzive
On June 4. 191 Art's Chevr n Service.

%37. San Pablo Avenue. San Pab!o. CaUliornia
919M. Lied a Notice of Objection to a
Poposed Remedial Order which the DOE
Western District Office of Eaforcement
issued to the firm on May 20. 19W. In the
Proposed Remedial Order the Western
Dis!rict found that during the period August
1, 19" to January 30.19M. the firm
committed pricing violations in the sale of
motor gasoline in the State of Calffornia.
According to the Proposed Remedial Order
the Arlt- Chevron Ser.ice violations resulted
in $9.58Z37 of overcharges.
H H GC - !li s& i~ ErkL OM1a..

2110-123I4, crude oil
On June 5. 190 H. R. Gungoll & Associates

(Gungoll). P.O. Box 14. Enid. Oklahoma
73701 (GngoII. filed a Noti of Objection to
a Proposed Remedial Order which tiieDOE
Southwest District Office of Enforcement
issued to the firm on May 19.1980. In the
Proposed Remedial Order the Southwest
District found that during the period Januari
10,1975 to August 31, 1976. Gngull
committed pricin violations in the sale of
crude oil produced from the Van Deventerproperty in Garfield County. Otlahoma.

According to the Propod Remedial Order
the Guagoll violations resulted in 70.343.12
of overcharges
Rz'.r=d Thoraas Chevr'o. Dub L Cz-f.

BRO-ZX rmotor gasofine
On June 4. 1980, Richard Thomas Chevron.

7&)7 San Raman Valley Rd.. Dublin.
California. iled a Notice of Objection toa
Prposel Remedial Order which the DOE
Western District Office of Enforcement
issoed to the firm an May 14. 1980. In the
Proposed Remedial Order the Western
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District found that during the period
December 1, 1979 to March 31,1980, the firm
committed pricing violations in the sale of
motor gasoline in the State of California.
According to the Proposed Remedial Order
the Richard Thomas Chevron violations
resulted in $2,158.06 of overcharges.
Tom's Union, Pleasant Hill, Calif., BRO-1231,

motor gasoline
On June 4,1980, Tom's Union, 1690 Contra

Costa Blvd., Pleasant Hill, California 94523,
filed a Notice of Objection to a Proposed
Remedial Order which the DOE Western
District Office of Enforcement issued to the
firm on May 20,1980. In the Proposed
Remedial Order the Western District found
that during the period August 1, 1979 to
January 31; 1980, the firm committed pricing
violations in the sale of motor gasoline in the
State of California. According to the
Proposed Remedial Order.the Tom's Union
violations resulted in $1,602.33 of
overcharges.
Hal Abel Chevron, Alamo, Calif., BR0-1232,

motor gasoline
On June 4,1980, Hal Abel Chevron, 3177

Danville Blvd., Alamo, California 94507 filed
a Notice of Objection to a Proposed Remedial
Order which the DOE Western District Office
of Enforcement issued to the firm on May 20,
1980. In the Proposed Remedial Order the
Western District found that during the period
August 1, 1979 to April 14, 1980, the finn
committed pricing violations in the sale of
motor gasoline in the State of California. "
According to the Proposed Remedial Order.
the Hal Abel Chevron violations resulted in
$15,856.36 of overchai-ges.

John Laveoga's Chevron, Son Ramon, Calif.,
BR0-1233, motor gasdline

On June 4,1980, John Laveaga's Chevron,
21320 San Ramon Valley Blvd., San Ramon,
California 94583 filed a Notice of Objection to
a Proposed Remedial Order which the DOE
Western District Office of Enforcement
issued to the firm on May 14,1980. In the
Proposed Remedial Order the Western
District found that during the period August'
1, 1979 to March 31, 1980, the firm committed
pricing violations in the sale of motor
gasoline in the State-of California. According
to the Proposed Remedial Order the John
Laveaga's Chevron violations resulted in
$11,621.93 of overcharges.

L. 0. Ward, Enid, Okla., BR0-1235, crude oil
On June 5, 1980, L.O. Ward, P.O. Box 1187,

Enid, Oklahoma 73701, filed a Notice of
Objection to a Proposed Remedial Order
which the DOE Southwest District Office of
Enforcement issued to the firm on May 19,
1980. In the Proposed Remedial Order the
Southwest District found that during the
period January 1974 through December 1976.
L. 0. Ward committed pricing violations in
the sale of crude oil in the State of Oklahoma.
According to the Proposed Remedial Order
the Ward violations resulted in $259,726.21 of
overcharges.
McDowell Exxon, Petaluma, Calif., BRt-

1228, motor gasoline -

On June 4, 1980, Mc1)owell Exxon, 301
South McDowell Blvd., Petaluma, California
94952, filed a Notice of Objection to a

Proposed Remedial Order which the DOE
Western District Office of Enforcement
issued to the firm on May 20,1980. In the
Proposed Remedial Order the Western
District found that during the period August
1, 1979 to October 20, 1979, the firm
committed pricing violations in the sale of
motor gasoline in the State of California.
According to the Proposed Remedial Order
the McDowell Exxon violations resulted in
$6,998.40 of overcharges.
IFR Doe. 80-20768 Filed 7-10-0. 8:45 am]
BILUNG CODE 6450-01-M

ENVIRONMENTAL PROTECTION

AGENCY

IFRL 1536-6]

Availability of Environmental Impact
Statements

AGENCY: Office of Environmental
Review (A-104) U.S. Environmental
Protection Agency.
PURPOSE: This notice lists the
Environmental Impact Statements (EISs)
which have been officially filed with the
EPA and distributed to Federal agencies
and interested groups, organizations and
individuals for review pursuant to the
Council on Environmental Quality's
Regulations (40 CFR Part 1506.9).

PERIOD COVERED: This Notice includes
EIS's filed during the week of June 30,
1980-to July 4, 1980.
REVIEW PERIODS: The 45-day review
period for draft EIS's listed in this
Notice is calculated from July 11, 1980
and will end on August 25, 1980. The 30-
day review period for final EIS's as
calculated from July 11, 1980 will end on
August 11, 1980.
EIS AVAILABimTY: To obtain a copy of an
EIS listed in this Notice you should
contact the Federal agency which
prepared the EIS. This Notice will give a
contact person for each Federal agency
which has filed an ELS during the period
covered by the Notice. If a Federal
agency does not have the EIS available
upon request you may contact the Office
of Environmental Review, EPA, for
further information.
BACK COPIES OF EIS'S: Copies of EIS's
previously filed with EPA or CEQ which
are no longer available from the
originating agency are available with
charge from the following sources:
For public availability and/or hard copy

reproduction of ElSs' filed prior to March
1980: Environmental Law Institute, 1346
Connecticut Avenue NW., Washington, DC
20036.

For hard copy reproduction or microfiche:
Information Resources Press, 1700 North
Moore Street, Arlington, Virginia 22209,
(703) 558-8270.

FOR FURTHER INFORMATION CONTACT:

Kathi L.'Wilson, Office of Environmental
Review (A-104), Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460, (202) 245-3000.
SUMMARY OF NOTICE: On July 30, 1079,
the CEQ Regulations became effective,
Pursuant to Section 1506.10(a), the 30-
day review period for final EIS's
received during a given week will now
be calculated from Friday of the
following week. Therefore, for all final
EIS's received during the week of Juno
30, 1980 to July 4, 1980 the 30-day review
period will be calculated from July 11,
1980. The review period will end on
August 11, 1980.

Appendix I sets forth a list of EIS's
filed with EPA during the week of June
30,1980 to July 4, 1980. The Federal
agency filing the EIS, the name, address,
and telephone number of the Federal
agency contact for copies of the EIS, the
filing status of the EIS, the actual date
the EIS was filed with EPA, the title of
the EIS, the State(s) and Cottnty(les) of
the proposed action and a brief
summary of the proposed Federal action
and the Federal agency EIS number, if
available, is listed in this Notice.
Commenting entities on draft EIS's are
listed for final EIS's.

Appendix II sets forth the EIS's which
agencies have granted an extended
review period or EPA has approved a
waiver from the prescribed review
period. The Appendix II includes the
Federal agency responsible for the IS,
the name, address, and telephone
number of the Federal agency contact,
the title, State(s) and County(ies) of the
EIS, the date EPA announced
availability of the EIS in the Federal
Register and the newly established date
for comments.

Appendix III sets forth a list of EIS's
which have been withdrawn by a
Federal agency.

Appendix IV sets forth a list of EIS
retractions concerning previous Notices
of Availability which have been made
because of procedural noncompliance
with NEPA or the CEQ regulations by
the originating Federal agency.

Appendix V sets forth a list of reports
or additional supplemental information
relating to previously filed EIS's which
have been made availableto EPA by
Federal agencies. ,

Appendix VI sets forth official
corrections which have been called to
EPA's attention.
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Dated: WdyS.I98a.
William N. Hedeman, Jr.,
Director, Ofice ofEnvironmentole view [A-
104).

Appendix 1--EI's Led with EPA During 1he
Week of: June 3o,1980 Through Jiy 3, 1980

DEPARTMENT OF AGRICULTURE

Contact: Mr. BarryHamm. Dkecbor, Office
of Enviromnental Quality, Office of The
Secretary. US. Departnt of Agriculture.
Room 412-A Admin. Bulding. Washington.
D.C. 20250, (202) 447-3965.

Rural Electrification Administration

Draft

JK Smith Power Station Units 1&2,
Transmission, Clark County. Ky., July 2:
Proposed is the guarantee of a loan for
construction and operation of two 50 MW
coal-fired electric generating units, with a
total generation capacity of 1300 MW gross.
at a new plant site to be located near Trapp
in Clark County, Kentucky. Stack emissions
will be controlled by lime-limestone
scrubbers, electrostatic. precipitators and
boiler design. Condenser cooling will be

-accomplishied by the use of cooling towers.
Plant water will come from the Kentucky
River normally. or fron an asite water
reservoir dming periods of extra ordinarily
low river flow. Cooperating agencies include:
EPA. COE. USDI and State of Kentucky
(USDA-REA-EIS (ADM) 80-8-D). (EIS order
No. 800499.)

U.S. ARMY CORPS OF ENGINEERS

Contact: Mr. Richard Makinen, Office of
Environmental Policy, Atten: DAEN-CWR-P,
Office of the Chief of Engineers, U.S. Army
Corps of Engineers. 20 Massachusetts
Avenue, Washington, D.C. 20314. f202) 272-
0121.

Draft
Perry Creek Flood Control, Sioux City.

Woodbury and Plymouth Counties, Iowa,
June 30: Proposed is flood control protection
for Perry Creek in Sioux City, Woodbury and
Plymouth Counties, Iowa. Three plans have
been developed. Plan 1 would consist
primarily of channelization which would
meet most flood control needs but would
destroy a small amount of low-quality
reparian habitat. Plan 2 consists of
channelization and two single-purpose dams
meeting most flood control needs but would
take 47 acres of prime farmland out of
production. Plan 3 consists predominantly of
the relocation of homes and businesses.
meets some flood control needs and
reestablishes a large amount of urban
wildlife habitat (Omaha District). (EIS order
No. 800487.)

Draft Supplement
Roseau River Flood Control, 404 (b)(1),

(I)S-1), Roseau and Kittson Counties. Minn-
July 1: Proposed is a flood control plan for the
Roseau River -Basin in Roseau and Kittson
Counties, Minnesota and southcentral
Manitoba, Canada. Approximately 60 percent
of the Basin lies within the.United States.
Channel modification will begin from river
mile 93.5 to river-mile 137.4 at the Roseau

Dam. The plan also includes remedial work
along approximately 10 miles of the river in
Canada. The alternatives are: (1) no build. (2)
non-struchrol mesures. (3) structural
alternatives and (4) several channel
modificatiom (St Paul District). (EIS order
No. 80049..)

Final
Louisa Generating Station. Permit, Louisa

and Muscatine. Iowa. July 1: Proposed is the
construction and operation ofa 060.000
kilowatt. coal-fired, steam electric generating
station adjacent to the Mssisasipp River in
Louisa and Muscatine Counties, Iowa. to be
known as Louisa Generating Station.
Included on the 1655 acre site will be a main
building complex housing the steam boiler, a
650,000 kilowatt turbine generator, air
pollution control facilities, coal and material
handling and storage areas: a 610 foot stack-
cooling tower. 4 wells: electric substation:
river discharge structure; spur rail line; and
ash storage ponds. The project will also
require three 345kV transmission lines (Rock
Island District). Comments made by- USDA.
1aL EPA. State agencies, groups and
individuals. (EIS order No. 800400.)

The Rural Electrification
Administration (REA) has participated
in the developmental process of this
Environmental Impact Statement [EIS)
as a Cooperating Federal agency, with
its internal designation as USDA-REA-
EIS (Adm) 79-11-F. REA may use this
final EIS to fulfill the NEPA
requirements in conjunction with its
potentially forthcoming major Federal
action for guaranteeing loan funds in
support of 4.6% project interest
acquisition by the Eastern Iowa Light
and Power Cooperative.

ENVIRONMENTAL PROTECTION AGENCY
Contact Mr. Wallace Stickney. Region 1.

Environmental Protection Agency. John F.
Kennedy Federal Bldg., Room 2203, Boston.
Massachusette 0230. (617) 223-4835.

Final
Southern Rockingham 206 Project.

Rockingham County, N.H., June 30: Proposed
is a 206 project for the Southe Rockingbam
planning region in Rockingham County. New
Hampshire. The project Is divided Into seven
areas for the Towns of Alkinso . Hampstead.
Kingston. Newton, Plaistow. Salem and
Windham. Comments made by: DOI, USDA.
FERC, State and local agencies. (EIS Order
No. 800489.)

DEPARTMENT OF HUD
Contact: Mr. Richard H. Broun. Director.

Office of Environmental Quality. Room 7274,
Department of Housing and Urban
Development. 451 7h Street. SW.
Washington. D.C. 20410.( 202) 755-6300.

Final
Rockrimmon Lake Area. Colorado Springs,

El Paso County, COLO., July 1: Proposed Is
the issuance of HUD home mortgage
insurance for the Lake Area of the
Rockrimmon planned development In
Colorado Springs, El Paso County. Colorado.

The insurance hats been requested for 402
single-family homes on 151 acres. The total
development encompasses 2.380 acres and
will contain approximately 5.500dwelling
units as well as commercial, school and park
areas. (HUD-R06-EIS-8&-IVF). Comments
made by: USAF. COE. DOI. DOT. HEW. EPA.
State and local agencies. (EIS order No.
800435)

DEPARTMENT OF INTERIOR

Contact Mr. Bruce Blanclhard Director,
Environmental Project Review. Room 4256
Interior B!dg., Department of the Interior,
Washington. D.C. 2o240, (202) 343-3891.

Bureau of Land Management

Final

Bannock-Oneida Grazing Management
Plan. several counties, Idaho. July 2: Proposed
Is grazing management for the Bannock-
Oneida Area in Cassie, Oneida. Power and
Bannock Counties, Idaho. The area
encompasses 431,508 acres of public land.
The alternatives considered are: 1) a
balanced mix of usea while ensuring a
sustained yield from the rangeland
ecosystem, 2) maximize livestock use of the
inventoried vegetative resource, 3) no
livestock grazing. 4) decreased livestock
grazing, and 5) no action (FES-80-20].
Comments made by: DOL USDA. EPA. AHP,
State and local agencies, groups, individuals.
and businesses. (ES order No. 800496.)

Rocky Mountain Liquid Hydrocarbon
Pipeline. Permit. several July 2: Proposed is
the granting of right-of-way for the
construction of the Rocky Mountain Liquid
Hydrocarbon Pipeline from Hobbs Station in
Gaine County, Texas through New Mexico,
Colorado and Utah to the Rocky Mountain
Overthrust Area of Wyoming. The pipeline
would extend for 1172 miles and would be
used to transport up to 65,000 barrels per day
of mixed stream hydrocarbons. the
alternatives consider no action, delay of
action. and three route alignments. (FES-80-
19). Comments made by: USAD, DOL HEW,
COE. EPA. DOC. State and local agencies.
(EIS order No. 800497.

Water and Power Resources Services

Final

AnImas-LaPlata Water Supply Project.
Animas River. San Juan. LaPlata. and
Montezuma Counties, Colo. and New Mexico:
July 1: Proposea is the Animas-LaPlata water
supply project located in San Juan County,
New Mexico and LaPlata and Montezuma
Counties, Colorado. The project would
involve the diversion of water from the
Animas River to the LaPlata and Mancos
River drainages and would include: two off-
stream reservoirs, two pumping stations,
three conveyance systems, a Power
transmission line, and two diversion dams on
the LaPlata River. The project would provide
water for irrigation, and municipal and
Industrial use, in addition to recreational
opportunities. (FES-80-181. Comments made
by- AHP. DOL USDA. EPA. FERC, State and
local agencies, groups and individuals. (EIS
order No. 800493.)
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DEPARTMENT OF TRANSPORTATION

Contact: Mr. Martin Convisser, Director,
Office of Environmental Affairs, U.S.
Department of Transportation, 400 7th Street
SW., Washington, D.C. 20590, (202) 426-4357.

Federal Highway Administration

Draft
IA-150 improvements, Buchanan County,

Iowa, July 1: Proposed is the improvenlent of
a seven-mile segment of IA-150 in Buchanan
County, Iowa. This project would involve two
basic construction concepts and a no build ,

alternative. The two construction concepts
provide alternatives for improvementh to the
existing highway alignment and also for
construction on a new alignment designed as
a westerly bypass of Independence. The
alternatives are: 1) no build, 2) resurfacing,
shouldering and ditching on existing
alignment, 3) widening, resurfacing, and
reconstruction of existing alignment, 4) one-
way pairs, 5) bypass-alternate and 6) bypass
railroad variation (FHWA-IOWA-EIS-80-
2D). (EIS order N6. 800494.)

Oregon Coast Highway, US 101, OR-9,
improvement, Lane County. Oreg.,-July 2;

Proposed is the reconstruction of 5.44 miles of
the Oregon Coast Highway. US 101 and OR-9
in Lane County, Oregon. The reconstruction
would be done in three gections: 1) an
improved two lane section: 2) a three lane
section, turning median added; and 3) a five
lane section, turning median and two travel
lanes added. Highway shoulders would be
included as would sidewalks and curbing in
the city; shoulders would be signed and
stripped for a bike-way. The two alternalives
are: 1) no action and 2) a build alternative.
(FHWA-OR-EIS-80-o4-D) "

EIS's Filed During the Week of June 30, 1980, Through July 3, 1980

[Statement title index-by State and.county]

Statement title Accession No. Date filed 01gnatnil
agency No

Colorado ............................................ Montezuma ..................................... Final ................. Animas-La Plata Water Supply Project, Animas
River.

La Plata ............. .. . ............ Final ................ Animas-La Plata Water Supply Project, Animas
River.

El Paso ........................................... Final .................. Rockrimmon Lake Area, Colorado Springs.......
Idaho ............................................. Several ........................................ Final ................... Bannock-Oneida Grazing Management Plan...
Iowa .................................................... Buchanan ................................... Draft ................ IA-150 Improvements .......................................

Louisa . . .............. Final .......... Louisa Generating StatiQn, Permit ............
Muscatine . . . ......... Final .......... Louisa Generating Staton, Permit ........................
Plymouth .................................... Draft. Perry Creek Flood Control, Sioux City .................
Woodbury . . ... . . Draft .................. Perry Creek Flood Control, Sioux City . .............

Kentucky . .................. Clark ........ ............... ........... Draft ... _ ..... JK Smith Power Station Units 1 & 2 Transmission
Maryland ................. Anne Arundel . . ........ Final ................. Chesterfield Subdivision, Mortgage insurance.......
Minnesota ......... ..... Ittson ........................................ Supplement__ Roseau River Flood Control. 404(B)(1), (DS-1).....

Roseau .. . . . .... Supplement....- Roseau River Flood Control, 404(B)(1), (DS-1).
New Hampshire ........................... Rockingharg ............ , ................. Final .......... Southern Rockingham 208 Project .....................
New Mexico ..................................... San Juan .................. Final ................ Animas-La Plata Water Supply Project, Animas

River.
Oregon ...................... Lane ....... ..................... Draft ................. Oregon Coast Highway, U.S. 101, OR-9. Improve-

ment.
Several .......................................................................... ............. Final ................. Rocky Mountain liquid Hydrocarbon Pipeline,Permit.

800493 July 1. 190., DOI

800493 July 1, 1980 DOI

800495 July 1. 1980 ._ HUD
800496 July 2. 1980 ... 001
800494 July 1. 1930 DOT
800490 July 1. 1980 , COE
800490 July 1. 1980 C COE
800487 June 30. 1980, COE
800487 June 30, 1980 COE
800499 July 2. 1980 ,, USDA
800488 Apr 24, 1980.. HUD
800492 July 1, 1980 .. COE
800492 July 1. 1980 C., cOE
800489 June 30, 1930. EPA
800493 July 1. 1980 .. O

800498 July2. 1980.... DOT

800497 July 2. 1980 ... DOI

Appendix 11.-Extension/Waiver of Review Periods on EIS's Filed With EPA

Federal agency contact Title of EIS Filing status/accession No

Date notice
of availabilily
publshed in

"Federal
Register"

Waier Date ftew
extension
lermnale"

U.S. DEPARTMENT OF TRANSPORTATION e

Mr. Martin Convisser, Director, Office of Environmental Affairs, U.S. 1-150 Improvements, Buchanan Draft 800494
Department of Transportation, 400 Seventh Street SW., Washing- County. Iowa.
ton, D.C. 20590. (202) 426-4357 Rehabilitation Act of 1973,

Section 504. Implementing
Regulations (please see below).

July Il. 1980.... Extesion.......,, Aug 29, 1980

Draft ....................... . June 27, 1980.. Extension.... Aug 25, 1989
DOT has encountered problems with the timely receipt of this DEIS. In order to resolve this situation. DOT has remailed the DEIS and has extended the review period for toio (2) wekq

U.S. DEPARTMENT OF COMMERCE

Dr. Sidney R. Galler, Deputy Assistant Secretary, Environmental Af- Pacific Pink Shnmp Fishery, FMP, Draft 80D469 .............. Jly 7. 1980.... Extension..... Aug 21 1991)
fairs. Department of Commerce, Washington, D.C. 20230. (202) off Washington, Oregon, and
377-4335 California.

Appendix Ill.-EIS's Filed With EPA Which Have Been Officially Withdrawn by the Oiginaling Agency

Federal agenty contact ite of EIS Filing status/accession No

46892

State County Status

None.

Date notice
of availabhlity
.published In

"Federal
Register'

Date of
withdra,val
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Appendix IV.--Nobce of Of kic Retracbon

Dole nokc
p.isied in

Federal agency contact Tl" o ElS stahti/No. Federal Reason for retraction
Regsta'-

None.

Appendix V.-Ava7abi/ity of ReposlAdektonai Infomubon RelAt& to EJ's Prekvioos4 Fred Wth EPA

Federal agency contact Too c report Da made avahae t o EPA Accesoon No.

None

Appendix VI.-Oficia, Cofecton

Fing stabs of av&Tabil
Federal agency contact Tile o( E'S accesson fot pihued in Correcion

'Federal
Reagwer

U.S. DEPARTMENT OF HOUSero ANO URBAN DEVELOPMENT
Mr. Richard Fl. Broun, Director. Ofie of Environmertal Oualty. room

7274. Department of Houing and Urban Developrent. 451
Seventh Street SW., Wasington. D.C. 20410. (202) 755-6303.

Chesterield ivmo%
Mortga knxanos

Final6004BS - Juy11.lw-.. Pleaseseebetow.

Thi EIS was radvarleoty
ornited frn the Federal
Register Report dated May 2,
1960. The - penod
began on May 2. 190 and
ended on-June 16,1960,

Chesterfield Srjlxivwoa FnAl Apt 24, 1360-.
Mod In-.xe Msrylar4
Coun " Anne And&
Proposed is Via *aavane of
HItO hom ongage rsrrance
for the Ch"efield Sudilvison
In Anne Aindel Couty,
Marymia. The subidrna~or is
located on 360 wre and will
consit of 1,60 unit pius a
co rwcaa and offce spKe
area. The uvts to be
constucled wI gl ud a
naext of k~le-farn~y horesm
sernielathed, lownhousem
and garden aparimeorts.
Commenits Made St D0I, EPA.
HEW. USOA. local e es.
(EIS Order W, 8004111).

Correction: In last weeks report published July 7.1980 it is stated that lire piarad for Drafts and Finals would be c !"ted f=M .f 6. 1W80 The corrfet da!- of calcaton is July 4.
1980. This does not effect the close of comment periods EIS's lied dueng the week oJune 23.1900 through June 27.19W. cornises WI be due for Cm/ta by A9.at 18.1360. and FRafs wqI
be due by August 11. 1980.

[FR Doc. 80-20778 Filed 7-10-0; 8:45 amI
BILLING CODE 6560-01-M

FEDERAL RESERVE SYSTEM

Equitable Bankshares of Colorado,
Inc.; Formation of Bank Holding
Company

Equitable Bankshares of Colorado,
Inc., Denver, Colorado, has applied for
the Board's approval under section
3(a)(1] of the Bank Holding Company
Act (12 U.S.C. 1842(a)(1)) to become a
bank holding company by acquiring 80
percent or more of the voting shares of
The Women's Bank, N.A., Denver,
Colorado. The factors that are
considered in acting on the application
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Kansas
City. Any person wishing to comment on
the application should submit views in

writing to the Reserve Bank, to be
received not later than August 0. 1980.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing.
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, July 7.1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doc. a0-2081e FAied 7-10-W. &45 an
BILLING CODE 6210-01-M

First Alabama Bancshares, Inc.;
Acquisition of Bank

First Alabama Bancshares, Inc.,
Montgomery, Alabama, has supplied for

the Board's approval under section
3(a)(3) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(3)) to acquire 100
percent (less directors' qualifying
shares) of the voting shares of the
successor by merger to McMillan &
Company, Bankers Incorporated,
Livingston, Alabama. of which
approximately 53 percent will be
acquired from Sumter Securities, Inc.,
Livingston. Alabama, a bank holding
company. Upon consummation of the
proposed transaction Sumter will be
acquired by Applicant and its assets
will be liquidated. The factors that are
considered in acting on the application
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are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Atlanta.
Any person wishing to comment on the
application should submit views in
writing to the Reserve Bank to be
received not later than August 7, 1980.
Any comment on an application -that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu-ofa hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that wouldbepresented at
a hearing.

Board of Governors of the FederalReserve
System,'July 7, 1980.
Cathy L. Petryshyn,
Assistant Secretary of theBoard.
IFR Doe. 80-20690 Filed 7-10-80 8:45 am]

BILUNG CODE 6210-01"-

First Villa Grove Bancorp., Inc.;
Formation of Bank Holding Company

First Villa Grove Bancorp., Inc. Villa
Grove, Illinois, has applied for the
Board's approval under section 3(a)(1) of
the Bank Holding Company Act (12
U.S.C. 1842(a)(1)) to become a bank
holding company by acquiring 80 per
cent or more of the voting shares of The
First National Bank of Villa Grove, Villa
Grove, Illinois. The factors that are
considered in acting on the application'
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Chicago.
Any person wishing to comment on the
application should submit views in
writing to the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551 to be
received no later that August 7,1980.
Any comment on an application thAt
requests a hearing must include a
statement of why.a written presentation
would not suffice ul.ieu of a hearing,
identifying specifically any questions of
fact that are indispute and summarizing
the evidence that would be presented at
a hearing.

Board of Governors of the Federal Reserve
System, July 7,1980.
CathyL. Petryshyn,
Assistant Secretary of the Board.
jFR Doec. 80-20089 Filed 7-10.80:8:45 am]

BILLING CODE 6210-01-M

La Grange Park Banc Corp.; Formation
of Bank Rolding Company

La Grange Park Banc Corporation,
Chicago, Illinois, has applied for the
Board's approval under section 3.(a)(1) of
the Bank Holding Company Act (12
U.S:C. 1842(a)(1)) to become a bank
holding company by acquiring 80
percent or more of the voting shares of
Bank of La Grange Park, La Grange
Park, .llinois. The factors that are.
considered in acting on the application
are setforth in-section 3(c) of the Act{12
U.S.C. 1842(c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal ReservelBank of Chicago.
Afiy person wishing to comment on the
application should submit views in
writing to the Reserve Bank, to be
received not later than July 30, 1980. Any
comment on an application that requests
a hearing must include a statement of
why a written presentation would not
suffice in lieu of a hearing, identifying
specifically any questions .of fact that
are in dispute and summarizing the
evidence -tat would be presented at a
hearing. -

Board of Governors of the Federal Reserve
System July 7,1980.
Cathy L. Petryshyn,
Assistant Secretary of the.Board.
IFR Doe. 80-208 Filed 7-10-80 8:4&5 nm]

BILWNG CODE 6210-01-M

Security State Bank Shares; Formation
of Bank Holding Company

'Security State Bank Shares, Poison,
Montana, has applied for the Board's
approval -under -ection 3(a)(1) of-the
Bank Holding Company Act (12 U.S.C.
1842(a)(1)) to become a bank-holding
1company by acquiring 100 percent of the
voting shares of The Security State
Bank, Poison, Montana. The factors that
are considered in acting on the
applicatiortare set forth in section 3(c)
of the Act (12 U.S.C. 1842[c)).

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of
Minneapolis. Any person wishing to
comment on the application should
submit views in writing to the Reserve
Bank, to be received not later than
August 7, 1980. Any comment on an
application that requests a hearing must
include a statement of why a written
presentation would-not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute and

summarizing the evidence that would be
presented at a hearing.

Board of Governors of the Federal Reserve
System, July 3. 1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doc. Bo-z0087 Filed 7-10-80: :45 am

BILLING CODE 621D-01-M

DEPARTMENTOF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

Consumer Participation; Open Meeting
AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) announces a
forthcoming consumer exchange meeting
to be chaired by Henry P. Roberts,
District Director, Minneapolis District
Office, Minneapolis, MN.
DATE: The meeting will be hold at 2:30
p.m., Thursday, July 17, 1980.
ADDRESS: The meeting will be held at
the Federal Courts Bldg., 110 S. 4th St.,
Rm. B-15, Minneapolis, MN 55401.
FOR FURTHER INFORMATION CONTACT:
Blanche L Erkel, Consumer Affairs
Officer, Food and Drug Administration,
240 Hennepin Ave., Minneapolis, MN
55401, 612-725-2121.
SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to encourage
dialogue between consumers and FDA
officials, to identify and set priorities for
current and future health concerns, to
enhance relationships between local
consumers and FDA's Minneapolis
District Office, and to contribute to the
agency's policymaking decisions on vital
issues.

Dated: July 1, 1980.
William F. Randolph,
Acting Agsociate Coinmissionerfar
Regulatory Affairs.
[FR Doc. Eo-20427 Filed 7-10-8M: 43 dml

BILLUNG CODE 4110-13-M

Public Health Service

National Center for Health Care
Technology; Meeting

Notice is hereby given that the
National Center for Health Care
Technology and the Food and Drug
Administration will hold a national
conference July 28-30 -at the Shoreham
Hotel in Washington, D.C. The
conference will discuss issues involving
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a recently developed technique that can
detect neural tube defects in a fetus by
testing the blood of the mother.

The technique, called maternal serum
alpha-fetoprotein testing, will detect
over 80 percent of neural tube defects
which manifest themselves at birth as
either anencephaly or spina bifida. Title
of the conference is "Maternal Serum
Alpha-Fetoprotein: Issues in the
Prenatal Screening and Diagnosis of
Neural Tube Defects."

The meeting is open to any interested
individuals and groups. Purposes of the
conference are to-heighten public
awareness of the complex issues posed
by the use of the alpha-fetoprotein test
and otler procedures to identify fetuses
with defects. Another is to educate
health professionals, scientists and
consumers about the proper use of the
'test.

A high level of alpha-fetoprotein in
the mother's blood indicates the fetus
has an above average chance of
suffering from anencephaly or spina
bifida. These malformations occur in
one to two infants per thousand and
often result in handicaps such as lower
body paralysis, mental retardation, and
death.

Following the test, follow-up
procedures can be done to achieve a
precise diagnosis. If the fetus is affected,
prospective parents can make an
informed choice whether to plan for the
birth of an affected child or terminate
the pregnancy.

The meeting will be held from 8:30
a.m. to 5:30 p.m. on July 28 and 29, and
from 8:30 a.m. to 12:30 p.m. on Luly 30.
Major sessions will address: medical
and scientific background; ethical, legal,
and economic perspectives; and issues
in implementation. In addition,
workshops will focus on more
specialized aspects of this test.

For further information about the
conference call A. Hope Sayles or
Blaun-Eva T. Brewton at (202) 328-5739
or 5775.

The conference is designed for
providers of prenatal and neonatal care,
genetic counselors, pathologists, state
and local health department personnel,
health services administrators,
laboratory personnel, consumers, and
publicinterest groups.

Dated: July 3,1980.
Wayne C. Richey, Jr.,
Acting Executive Secretary, Office of Health
Research, Statistics, and Technologj.
[FR Doc. 80-20684 Filed 7-10-8 8.45 aMI

BILLING CODE 4110-aS-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the General Counsel
[Docket No. N-80-1013]

Draft Trust Indenture and Draft Loan
Agreement for Tax-Exempt Financing
with GNMA Mortgage-Backed
Securities
AGENCY: Department of Housing and
Urban Development (HUD).
ACTION: General Notice-Publication of
Draft Trust Indenture and Draft Loan
Agreement-Solicitation of Public
Comment.

SUMMARY: This Notice invites comments
on a draft Trust Indenture and draft
Loan Agreement which are being
developed by the Department for use in
conjunction with the combination tax-
exempt financing program (tax-exempt
obligations backed by GNMA mortgage-
backed securities). Part 811
implementing this program was adopted
on June 18,1980 (45 FR 41382).
FOR FURTHER INFORMATION CONTACr
Irving P. Margulies, Associate General
Counsel for Finance and Administrative
Law, Office of General Counsel,
Department of HUD. 451 7th Street,
S.W., Washington, D.C. 20410 ({P2) 755-
7203 (this is not a toll free number).
SUPPLEMENTARY INFORMATION: The draft
Trust Indenture and draft Loan
Agreement are being published for two
reasons. First, the two draft documents
are essential in order for the public to
understand HUD's proposed
implementation of the final rule for tax-•
exempt combination financing. The Part
811 regulations require a Trust Indenture
and a Loan Agreement in a format
prescribed by HUD. These documents
will become standardized model formats
which will satisfy this regulatory
requirement and will contain certain
provisions regarding the flow of funds,
disclosure of fees, legal obligations of
the various parties, and the structuring
of the various transactions which
comprise the combination financing
program.

Second, several of the specific
provisions of the draft documents are
under internal discussion and the
Department recognizes that various
viable alternatives exist. The flow of
funds under the Trust Indenture is an
example. An alternative Article IV is set
forth to indicate the options presently
under consideration. Inasmuch as the
draft documents include highly technical
provisions for use with a complex bond
and mortgage financing mechanism,
public advice and comment is invited
with respect to substantive provisions

and policy. All comments should be
filed prior to July 25,1980 with:
The Rules Docket Clerk, Office of General

Counsel. Roomh 5218, Department of
Housing and Urban Development. 451 7th
St. S.W., Washington. D.C. 20410.

Jane McGraw,
General Counsel.

Issued at Washington. D.C.. July 7,1980.
Instruction for Completion of Trust Indenture
1. General

The Trust Indenture is to be use in all
combination financing transactions under 24
CFR Part all. Subpart B, regardless of
whether the transaction involves the issuance
of tax-exempt bonds, notes or pass-through
obligations.

The Trust Indenture is the primary
responsibility of the HUD Field Counsel
However, the appropriate administrative
offices must approve all of the fees. charges.
interest rates and cost of issuance prior to
review by Field Counsel. Field Counsel shall
determine that the Trust Indenture has been
completed, administratively approved and
executed in accordance with the directives
set forth below. Field Counsel are authorized
to approve nonsubstantive changes and
changes which are required by local law if
such changes do not conflict with any
statutory or regulatory requirements of HUD.
All other changes shall be referred in writing
to the General Counsel.
a.Introductory Paragraph

(a) Parties (page 1): The Financing Agency
and the Trustee are the only acceptable
parties to the Trust Indenture. Appropriate
titles and descriptions of these entities shall
be inserted in the introductory paragraph.

(b) Effective Date and Execution (page 1):
The effective date of the Trust Indenture shall
be the date of the issuance of the tax-exempt
obligations which may precede, but may not
be subsequent to. the date of initial
endorsement. The Trust Indenture must be
executed prior to initial endorsement if
required by local law or custom with respect
to witnesses, Seals. etc.
3. Recitals

(a) First recital (page 1: describe the legal
bases for the creation of the Financing
Agency.

(b) Second recital (page 1]: insert number.
letter or term identifying the resolution or
resolutions of the Financing Agency relating
to the tax exempt obligations. Specify those
legal powers which enable the Agency to
perform all those acts necessary to issue and
make payments on the tax-exempt
obligations.

(c) Third recital (page 1]: insert in the four
blanks the following information: the name of
the Mortgagor, the legal structure of the
Mortgagor, the state in which the Mortgagor
Is legally organized and authorized to do
business; and number of units in the project:
and the city or county and state in which the
project is located.

(d) Fourth recital (page 2]: insert the
following information in the three blanks:
name of the Mortgagee; the legal structure of
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the Mortgagee; and 'the state in-which the
Mortgagee is legally organized and
authorized to do business.

4, Main Text
(a) Section 1.06 1page 6): insert beginning

and endingdates for the fiscal year which
has been selected for purposes of reporting
on the projecL

(b) Section 3.01 (page 18): insert
appropriate redemption schedule.

5. Exhibit A

(a) Form of Obligation: insert appropriate
information in blanks provided to describe
the ,obligations. The .tern "State".atbottom.of
first page may be changedlo
"Commonwealth, lfappropriate without
requesting HUD approval.

[b) Form of Coupon: insert appropriate
information inthe blanks provideddo
described obligations.

Trust Indenture

Table of Contents
Title
Recitals

Article I: Definitions
Article TH:Form, Execution, Registration

andDelivery of Obligations -
Article Il: Redemption of Obligations
Article IV: Establishment of Funds, Escrow

and Accounts
Article V: Covenants of the Financing

Authority
Article VI: Default
Article VII: Rights and Duties -of the

Trustee
Article 'VII: Acts of Holders
Article DLXDefeasance
Article X Amendments and Supplemental

Indentures
Article XI: Miscellaneous
Exhibit A: Form offObligationand~oupon
Thistrust indenture, dated as of

with any amendments or supplements, '(the
Indenture] is between (the
Financing Agency], and- . a

duly organized and doing
business under the laws-of-,andiaving
Its principal office in - [theTrustee);

Whereas,
Whereas, pursuant to the authorities above

andResolution-. the Financing.Agency
has the followingpowers, among others,

Whereas, - (the Mortgagor), a
organized and existing under the lawvJ of

-, is developing a-mit-Section 8
assisted, housing project (the Project) onTeal
property located in -, more particularly
described in the recorded mortgage securing
an FHA insured loan made for the
development -of such Project and

Whereas, - (the Mortgagee), a
organized and existing-under the laws vf
-, holds a firm commitment issued by
the Federal Housing Administration for the
insurance of construction advances made by
the Mortgagee to finance the construction
and for the'permanentfinancing of the
Project pursuant to the provisions of Section
221 of the National Housing Act of 1934, as
amended; and

Whereas, the Mortgagee is an eligible
Government National Mortgage Association

(GNMA) issuer of GNMA4guaranteed
Mortgage-Backed Securities under Sqction
306(g) and related provisions of the National
Housing Act of 1934,-as amended; and
I Whereas, GNMA guaranteed Mortgage-
Backed Securities issued by the Mortgagee
pursuant to certain GNMA Guaranty
Agreements are backed by thefull faith and
credit of the United States;-and

Whereas,,pursuant to the terms of a
Guaranty Agreement, the Mortgagee will
issue Construction Loan Certificates (CLC's]
in connection .with construction. advances
,made pursuant to'the FRA.Building Loan
Agreement between the Mortgagor and the
Mortgagee; and

Whereas, -up-on completion.of theproject
and final'enddrsement of the mortgage loan
and, pursuant to the terms of another
Guaranty Agreement, the'Mortgagee will
issue a Permanent LoanCertificate (PLC)
which-willbe used to-retireall outstanding
CLC's; and

Where,,pursuant lo.a loan Agreement
(the.Agreement) between the Trustee andthe
Mortgagee, the.Morigagee has agreed to
make the aforesaid mortgage loan to the
Mortgagor, and

Whereas, the Financing Agency is
authorized by law'andeemsitmecessary to
borrow money for the purpose -of aiding and
assisting in the making of a loan for the
financing and development of the iroject
through the purchaseof the GNMA
Securities, all under the terms of this
Indenture, and to fliatendhasduly -
authorized the issuance of its Obligations and
the execution and delivery of this Indenture;
and

Whereas, the Trustee has accepted the
trusts created by thisLndenture and to that
end has joined in the executionof this
Indenture; and

Whereas, all=acts, conditions and things
requiredby law have'beenaccomplished in
order to make this Indenture a valid and
b inding'trust agreement for-the security-of the
Obligations in accordance'with its terms;

Now, Therefore, inconsiderufion of the
mutual promises of his Indenture, of the
acceptance byt he Trustee of the trusts
hereby created, and of the purchase and
acceptance of the Obligations by the Holders,
and for the purpose of fixing and declaring
the terms and conditions upon which the
Obligations are to be Issued, authenticated,
delivered, secured, and acceptedby the
purchaseror purchasers of the'Obligations,
and in order to secure the payment of all the
Obligations issued and outstanding
hereunder and the interest thereon andin
order to secure the performance and
observance of all the covenants, agreements,
and conditions in conhection with said
Obligations, the FinancingAgency and the
Trustee have executed and delivered this
Indenture, and the Trustee and the Financing
Agency hereby covenant and agree that all
funds-received andlieldly the Trustee shall
be received and held as securityfor the
fulfillment of the duties of the Financing
Agency hereunder and for the benefit of the
Holders of the Obligations, as follows:

Articlel-Definitions
The following terms shall have the

meanings specified in the recitals:

Agreement, Financing Agency, Mortgagee,
Mortgagor, Project, and Trustee.

Section 1.01 Construction loan Certificates
(CLC's)

Construction Loan Certificates (CLC's)
means GNMA Mortgage-Backed Securities to
be issued by the GNMA Issuer, and held by
Trustee for-andin the name of the Financing
Agency as the registered owner, during the
period of construction of the Project and prior
to the issuance of the PLC.

Section 1.02 Contract ofMortgoga
Insurance

Contract of Mortgage Insurance means the
written instrument which establishes rights
and responsibilities of the mortgagee and
F'jA with respect to the insurance of the
mortgage loan forthe Project, as authorized
by Section 221.of the 'National Housing Adt,
and as set forth In fullat'Title 24-of the Code
of Federal Regulations, Part 221, Subpart D.

Section 1.03 Cost oflsauanco

Cost of Issuance means any Items of
expense payable or reimbursable,.directly or
indirectly by the FinancingAgency and
related toiheauthorization, sale and
issuance of Obligations, Including but not
limited to expenses In connection with the
offering, sale, and issuance of such
Obligations, printing costs, costs of

,preparation and reproduction of documontg,
filing and recording fees, legal fees-and
charges, fees and disbursements of
consultants and professionals, costs of credit
ratings, fees and charges for preparation,
execution, transportation and safekeeping of
the Obligations, and any other costs, charges
or fees in connection with the original
issuance and delivery of Obligations and of
any supplemental Obligations issued
hereunder.

Section 1.04 FHA

FHA means the Federal Housing
Administration or, If the context requires, the
Secretary of Housing and Urban
Development of the United States acting by
and through theFederal Housing
Commissioner orihe Commissloner's
authorized representative.

Section 1.05 FinalEndarsement

Final Endorsement means the final
endorsement of the insured note by FHA
after completion of the Project pursuant to
the FHA firm commitment.

Section 1;06 Fiscal Year

Fiscal Yearmeans the period established
for the Trustee's financial reporting purposes
commencing the first day of - of each
year and ending on the last day of- of
the following year.

Section 1.07 GNMA
GNMA means the Government National

Mortgage Association, and any successor,
agency or instrumentality of the United
States which is authorized by Federal Law to
guarantee the payment of GNMA'Securitles
and whose guaranty is secured by the pledge
of the full faith and credit of the United
States.
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Section 1.06 GWAGaarmntygAreement

GNMA Guaranty Agreement means one or
more Guaranty Agreements entered into by
the GNMA Issuer and GNMA. Standard
forms of the Guaranty Agreement are located
in the Mortgage-Backed Securities Guide
issued by GNMA (GNMA 5500.1. a HUD
Handbook). The standard forms (HUD Forms
1723 and 1730) ic this guide existing on the
date of this Indenture are idenkcal in every
respect to the actual guaranty agreements
entered into by G'QA and theCNMA
Issuer, except for the particulars identifying
the speciic securities guaranteed. the GNMA
Issuer, the date of execution, the signatories
and such o6ter similarmatters. Copies of the
executed GPA Guarnty Agreements will
be on fie with (a) GNh(A, &b] the ONMA
Issuer and W the Trustee.

Section 1-9 GNM Issuer

GNMA Issuer means the Mortgagee for the
Project who issues the GNMA Mortgage-
Backed Securities.

Section 1.10 GNMA Securities

GNMA Securities means fully modified
pass-through, mortgage-backed securities in
the form of certificates payable from the
proceeds of the Mortgage. GNMA Securities
include both Construction Loan Certificates
and a Project Loan Certificate as defined in
this Indenture.

Section -U HAP Comtract

HAP Contract means the Housing
Assistance Payments Contract to be entered
into between HUD and the Mortgagor under
Section 8 of the United States Housing Act of
1937 upon completion of construction and
acceptance of the Project by HUD under the
terms and conditions of the Agreement to
Enter into the HAP Contract.

Section 1.12 -BUD

HUD means the United States of America
acting by and through the Department of
Housing and Urban Development or any
successor thereto.

Section 1.13 HUDReuokons or
Apphcoble Regulaois

HUD Regulations or Applicable
Regulations means, unless the context
requires or states otherwise, those
regulations set forth in Title 24 of the Code of
Federal Regulations at Part 811, Subpart B.

Section 1.14 Holders)

Holder or any similar term whenever
employed, with respect to an Obligation
which shall be registered as to principal.
means the person in whose name such
Obligation shall be registered, and whenever
employed herein with respect to an
Obligation which shall not be registered as to
principal or a coupon, shall mean the bearer
of such Obligation or coupon or means the
purchaser of a pass-threegh Oblgation.

Section 1.15 Mortgage

MortWgge means the first mortgage on the
Project granted by the Mortgagor to the
Mortgagee as security for the ,epayment of
the FHA insmred note.

Section.1.16 Obligatn(s)
Obligation or any similar term means any

bonds, notes or pass-through obligations.
authenticated under and delivered In
accordance with this Indenture.

Section 1.17 Permitted Investments
Permitted Investments means (11 time

deposits that are Federally insured; (2)
Treasury securities; (3) securities Issued by a
Federal agency ora Federally sponsored
agency;or (4) certificates of deposit that are
fully secured by a pledge of securities similar
to those listed in (1}-{3) above.

Section .18 Project Loan Certificate (PLCJ
Project Loan Certificate (PLC) means a

GNMA Mortgage-Backed Security to be
issued by the GNMA Issuer in exchange for
the CLC's held by the Trustee fcr and In the
name of the Financing Agency as registered
owner, after completion of the Project and
final endorsement.

Section 1.19 TrustEstate
Trust Estate means all those monies

GNMA Securities and other personalty
received by the Trustee under this Indenture
and pledged for the security of the Holders.

Article 11-Form, Execution, Reglitration and
Delivery of Obligations

Section =.0 Form of Obligations
The Obligations are issuable a coupon

Obligations in the denomination of S-
each, registrable as to principal alone, or as
registered Obligations without coupons in the
denomination of S- or any integral
multiple thereo£ The Obligations shall be
substantially in the forms sat forth as Exhibit
A with changes only as approved in writing
by HUD. The Obligations shall be designated
be-r " dated as of-iL 19-. and shall
bear interest until their payment at a rate of
rates not exceeding - per centum per annum
until payment of the principal amount. the
exact rate to be determined by competitive
bidding or negotiated sale. The interest shall
be payable seminannually on -I and
-1 in each year commencing - 1,
19-. Until the maturity of the Obligations
interest shall be paid only upon presentation
and surrender of the respective coupons. The
coupon attached to the coupon Obligations
shall be substantially in the form set forth in
ExhiLit A with changes only as approved in
writing by HUD.

Both the principal of and interest on the
Obhgationz shall be payable in such coin or
currency of the United States of America as
nay be, on the respective dates of payment.
legal tender for the payment of debts due the
United States of America. Payment of the
interest on any coupon Obligation to its
maturity shall be made only upon
presentation and surrender at the principal
corporate trust office of the Trustee of the
coupons representing the interest as It falls
due. Payment of the principal of any coupon
Obligation shall be made only upon the
presentation and surrender of the coupon
Obligation. The principal of the coupon
Obligations shall be payable at the principal
corporate trust office of the Trustem Payment
of the interest on any registered Obligation
without coupons shall be made on any

interest payment date by check magied to the
person and address appearing on the
Obligation registration books of the
Financing Agency. The principal of any
registered Obligation without coupons or any
coupon Obligation registered as to principal
alone shall be payable upon presentation and
surrender as it falls due at the principal
corporate trust office of the Trustee.

Section 202 Evecution of Obligaoicns and
Coupons

The Obligations and coupons shall be
signed by. or bear thefacsimlle signatare of.
the appropriate officer of theFnancing
Agency and a corporate seal shal be afimed
and attested by the appropriate officer of the
Financing Agency. In the event that any of
the officers who have signed or sealed any of
the Obligations or coupons cease to be
officers of the Finandng Agency before the
Obligations or coupons have been
authenticiated or delivered by the Trustee, or
issued by the FinancingAgency. such
Obligations or coupons may,neverthe!ess, be
authenticated, delivered, and issued. Upon
such authentication. delivery and issue, the
Obligations shall be bindingupon the
Financing Agency as though those officers
who signed and sealed the same had
continued to be officers of the Flnancing
Agency. Upon the execution and delivery of
this Indenture, the Financing Agency shall
execute and deliver the Obligations to the
Trustee for authentication.

Section =0t AuthventicatFon ofObligatns
No Obligation and no coupons shall be

valid or entitled to any right or benefit unless
the Trustee shall endorse and execute on the
Obligation a certificate of autientication
substantially in the form of the Certificate of
Trustee in Exhibit A. A Certificate of Trustee
upon any Obligation executed aobealf of
the Financing Agency shall be conclusive
eidence that the Obigation has been, duly
Isstled under this Indenture and that the
Holder thereof it entitled to thebenefits of
this Indenture.

The Trustee shall not authenticate and
dchver the initial Obligations to be issued
and delivered pursuant to the Indenture
unless the Trustee has received the following:

(a) A certified copy of the resolution of the
Financing Agency authorizing the issuance of
the Obligations and the execution and
delivery of the Indenture; and

(b) A certified copy of the resolution of the
Financing Agency, specifying the interest rate
of said Obligations. directing the
authentication and delivery of the
Obligations to or upon the order of the
purchaser or purchasers named therein upon
payment of the purchase price set forth phis
accrued interest on the Obfigations; and

(c) An opinlio oBond Counsel for the
Financing Agency. stating that (11 the
issuance of the Obligations and the execution
of this Indenture have beem duly authwrized;
(2) all conditions precedent to the deliery of
said Obligations have been fulfilled, and (3)
the Obligations and this Indenture are valid
and binding obligations in accordance with
their terms.

Before authenticating any coupon
Obligations, the Trustee shall detach and
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cancel all matured coupons, if any.,No
Obligations shall be authenticated by the
Trustee except in accordance with this
Section and Section 2.08 hereof.

Section 2.04 Negotiability and Transfer of
Obligations-

All coupon Obligations shall be negotiable
and transferable by delivery, unless
registered as to principal in the manner
hereinafter provided.

All transfers, registration- and discharges
from registration of Obligations pursuant to
this Section 2.04 or Section 2.05 shall be made
under such reasonable requirements as the
Trustee may prescribe and shall be without
expense to the Holders of the Obligations;
except that any taxes or other governmental
charges required to be paid with respect to
the same shall be paid by the Holder
requesting such transfer,registration or
discharge from registration as a condition'
precedent to the exercise of such privilege.

Section 2.05 Registration of Obligations
As long as any of the Obligations issued

shall remain outstanding, the Financing
Agency shall maintain and keep at the office
of the Trustee, an office or agency for the
payment of the principal and interest on the
Obligations, as provided in this Indenture,
and for the registration and transfer of the
Obligations. The books for registration and
transfer shall be kept at the office of the
Trustee. The Financing Agency does hereby
appoint the Trustee (and its successors) as its
agent to maintain this office and agency at
the office of the Trustee. Any coupon
Obligation may be registered on these books
as to principal, upon presentation thereof at,
the office of the Trustee, and such -
registration shall be noted on the Obligation.
After registration, no transfer thereof shall be
valid unless made on these books at the
request of the registered Holder or his duly
authorized agent in writing and similarly
noted on such Obligation. A coupon
Obligation may be discharged from
registration by its registration to bearer and
thereupon transferability by delivery shall be
restored. The Obligation may be registered or
be transferred to bearer as before.
Registration of any coupon Obligation shall
not affect the negotiability of the coupons
relating to the Obligation, but every such
coupon shall continue to pass by delivery and
shall remain payable to bearer. Payment to
bearer shall fully discharge the Financing
Agency and the Trustee of the interest
therein mentioned, whether or not-he
Obligation is registered as to principal.

Section 2.06 Ownership of Obligations
As to any registered Obligation, the

Financing Agency and the.Trustee, and their
respective successors, each in its discretion,
may deem and treat the person in whose
name the .Obligation shall be registered as
the absolute Holder thereof for all purposes,
except for the purpose of receiving payment
of the coupons, if any. Neither the Financing
Agency nor the Trustee nor their respective
successors, shall be affected by any notice to
the contrary. Payment of, or on account of,
the principal of any such Obligation shall'be
made only to or upon the order of the
registered Holder thereof, but the registration

may be changed as above provided. All such
payment-shall be valid and effectual to
satisfy and discharge the liability upon the
Obligation to the extent of the sum or sums
so paid. The Financing Agency and the
Trustee may deal with the bearer of any
coupon Obligation or coupon as the absolute
owner of such Obligation or coupon for all
purposes including payment whether or not
the Obligation shall be overdue. The
Financing Agency and the Trustee shall not
be affected by any notice to the contrary.

Section 2.07 Validity of Obligations
All Obligations executed, authenticated

and delivered as provided in this Indenture
shall be, the valid obligations of the Financing
Agency and-shall be entitled to all of the
benefits of this Indenture.

Section 2.08 Reissuance of Mutilated,
Destroyed, Stolen or Lost Obligations

In case any outstanding Obligation is
mutilated, destroyed, stolen, or lost, the
Trustee shall authenticate and deliver a new
Obligation (with appropriate coupons
attached in the case of a coupon Obligation)
of like tenor, number and amount as the
Obligation and appurtenant coupons. The
Holder shall surrender the mutilated
Obligation and related coupons in exchange
and substitution. However, if the Obligation
or coupons'are destroyed, stolen or lost, the
Holder shall file with the Trustee evidence
satisfactory to the.Financing Agency and the
Trustee that the Obligation and related
coupons (if any) have been destroyed, stolen
or lost and proof of ownership thereof. The
Holder shall furnish the Financing Agency
and the Trustee with indemnity satisfactory
to them, complying with such other
reasonable requirements as the Financing
Agency and the Trustee may prescribe, and
shall pay such expenses as the Financing
Agency and Trustee may incur.

Article rn-Redemption of Obligations

Section 3.01 Redemption of Obligations
Generally

The Obligations shall be subject to
redemption or prepayment prior to maturity
in the event of total or partial early
redemption of the GNMA Securities and
under certain other circumstances as directed
by HUD, and further provided in Article IV.
All Obligations of this issue are subject to
redemption at the principal amount plus
accrued interest. In the event of partial early
redemption, the following schedule shall be
followed:

Section 3.02 Publication of Notice
Notice of intention to redeem (including,

when only a portion of the Obligations are to
be redeemed, the numbers of such
Obligations, or principal installments thereof)
shall be given by or on behalf of the
Financing Agency by.publication at least
once not less than thirty nor more than sixty
days before the redemption date in a daily
newspaper of general circulation and a
financial journal published and of general
circulation in the City of New York, New
York; and a similar notice shall also be
mailed by or on behalf of the Financing
Agency not less than thirty nor more than

sixty days before the redemption date by
certified or registered mail, to the registered
Holders of any Obligations registered as to
principal which are to be redeemed, at the
last addresses appearing upon the
registration books of the Financing Agency.
Mailing of the notice shall not be a condition
precendent to redemption If publication of the
notice of redemption Is duly made. Failure to
mail the notice shall not affect the validity of
the proceedings for the redemption of the
Obligations. In the event that all of the
Obligations being redeemed are fully
registered Obligations or coupon Obligations
registered as to principal, the notice of
intention to redeem need not be published
but shall be deemed to have been sufficiently
given if mailed by certified or registered mail
to each registered Holder of the Obligations
at the address of the Holder as It appears
upon the Obligation Register maintained by
the Trustee. Notice of redemption Is not
required if the Holders of all Obligations
called for redemption waive notice thereof in
writing and this waiver if filed with the
Trustee.

Section 3.03 Pavement of Redeemed
Obligations

After notice of redemption is given as
provided in Section 3.O2, the Obligations
specified in the notice, or the installments of
principal to be prepaid, shall become due and
payable on the redemption date. Payment of
the redemption price and Interest shall be
made to the bearers of the Obligations,
unless they shall then be registered, In which
case such payment shall be made to or upon
order the registered Holder. In the casQ of
coupon Obligations, payment shall be made
only upon the surrender of the Obligations
together with any unmatured coupons. In the
case of a fully registered Obligation, payment
shall be made only upon presentation of the
Obligation for notation of the payment, If
monies are available for the payment of all of
the Obligations or installments of principal
plus accrued interest as are called for
redemption on the redemption date, the
Obligations or installments of principal shall
cease to draw interest after the redemption
date, and any related coupons maturing after
that date shall be yold and the Obligations
shall not be deemed to be outstanding
hereunder for any purpose. The Holders,
upon presentation as provided, shall be
entitled to receive payment of the redemption
price and interest accrued up to the
redemption date from the monies set aside by
the Trustee. All unpaid interest installments
represented by coupons which have matured
on or prior to the redemption date shall
continue to be payable to the bearers and
those coupons may be presented for paymerit
in the usual manner and the notice of
redemption may so state.

Section 3.04 Cancellation of Redeemed
Obligations

All Obligations redeemed in full under the
provisions of this Article, together with
related coupons (if any), shall Immediately be
cancelled and destroyed by the Trustee. A
certificate of destruction shall be furnished to
the Financing Agency by the Trustee and no
Obligation shall be executed, authenticated,
or issued in exchange or substitution,
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Article IV-Establishmenrand Application of
Funds, Escrow and AcGounts

Section 4.61 2histEsite

(a) The Financing Agncy shall deposit or
cause to be deposited the proceeds from the
Obligations and.any and all other monies
received pursuant to the Indenturewhich
jointly comprise the Trust Estate and shall be
placed in the escrow and funds established
under this Article. The Trust Estate in its
entirety is pledged for the benefit of the
Holders and a lien on he Trust Estate is
created by this identure in favor of the
Holders.

(b) Amounts witidwon and paid out of the
Trust Estate aceoaig to the provisions of
this Article shab no longer be subject t the
pledge and lien creaed Ity tis Ialenture.

Section 4102 Obibgatiai Proceeds Fund

(a) The T7me shal estabbsh an
Obligation Proceeds Fund in whick there
shall be deposited al the plsceeds, from the
sale of the ObligaeMos including accrued
interest therean Thte monies in ae
Obligation Proceeds Fund shall l invested
in Permitted hestaems..

(b) Monies in the CJkbaieon Poceed Fund
shall be applie& by theToostee ir the
following purposes and in the ]siwiag
priority:

{i) To trAer immedatly to the Debt
Service Reserve Fund monies equal to one
month's debt service = the Obligions; and

(ii) To transEr monies te, the Ikerest
Account ta The extent these are insvicieat
monies in the Interest Acort topay inteest
on the Obgaans; aud

(iii) T pmckase, upon receipt of evidence
satisfactory ta the T etee under the
Agreement, i& the me ofthe Financig

.Agency as regWsee m e GNMA
Mortgage-Baked Secrts JCLCs and PLC)
on such dates and at sw pricesplus
accrued interest theseem, as shall for time
to time, be required in cmonectioawwh the
issuance of such CLCE&aPLC IRV te
GNMA Issaer and

(iv] To tsansier ai nmaies to the
Redemption Fend in the event a PLC cannot
be issued withim the mautiy period of the
CLCs.

(c} After issuamcd of tke PLC, any
remainin6-momies in the Obigetion Proceeds
fund shall be transfeweaL fiesk to, Ike Debt
Service Reserve Fun4.in an asoi t
necessary ta create in tat Fund a otal,
amount equal to. twoa s det. service no
the Obligations; and. secand., to the Surplus
Fund.

Section 4.02 DebtSenace Reserve Fund

(a) The Trustee shall establish a Debt
Service Reserve Fund to ensure timely
payment ofprincipal and interest on the
Obligations.

(b) Monies equal to one month's debt
service on the Obligations shall be
transferred from the Obligation Proceeds
Fund.

(c) If income on Permitted Investments of
the initial deposit into the Fund has not
accumulate an amount equal to a second
month's debt service by the time the PLC is
issued, monies equal te a second one month's
debt service on the Obligations shall be

transferred from the Obligations Proceeds
Fund out of earnings on Permitted
Investments from that Fund, or. if Insufficient,
from monies in the Surplus Fund.

(d) Monies in the Debt Service Reserve
Fund, including investment income earned on
the Permitted Investment of these monien
shall be transferred to the Principl and
Interest Accountt to the extent needed ta
carry out the purposf of hose account-.
provided that the Trustee shall firt ue for
those purposes any monies i& the Obligation
Proceeds Fund (for interest only) and the
SurplusFund.

(e) If income from Permitted Investments
increases the Debt Service Reserve Fund to
an amount i excess of two moo s debt
service on the Obligations, the excess Is to be
transferred to the Surplus Fund.

Section 4.04 Cu todia ,Escrow
(a) The Trustee shall establish a Custodial

Escrow as a non-monetary escrow. All CLCs
and the PLC shall be placed in the Custodial
Escrow upon purchase.

(b) No CLC or PLC shall be sold.
transferred or otherwise disposedof except
in accordance with the Judenlmr, the
Agreement and the GMA Guaranty
Agreements.

Section 4.05 Cost of Issuance Fund
(a) The Trustee shall establisl a Cost of

Issuance Fund to pay costs of issuance that
are the responsibility of the Financing
Agency. The portion of the 3-14 per centu
included in the mortgage that the Mortgagee
is obligated to pay to the Trustee and the
Financing Agency pursuant to theAgeement
and such additional amountsas the
Mortgagor has agreed to pay as osts of
issuance shall be deposited in this Fund.

(b) The Trustee shall disburse monies from
this Fund to pay costs of issuance in the
amounts specified in the Agreement upon
recepit of sequisitins showing the purposes
for which suck monies have been expended
and a detailed breakdown of amounts. Any
monies remaining in this Fund after payment
of all HUD approved costs shall be
transferred. t the Surplus Fund.

Sect in 4. Principefland interest Sinlang
Fund

(a) TheTrutee shall establish a Principal
and Interest SinkingFund comprised of an
Interest Account and a Principal Account
Regular monthly installments of interest on
the CLCs and of principal and interest on die
PLC received by the Trustee under the
Agreement with the GNMA Inuer [or from
GNMA. in the event of a default by the
GN.A Issuer] shall be deposited in the
respective accounts. All m nies n heFund
shall be invested in Permitted Investments to
the extent possible and investment income
shall be used for the purposes of the
respective Principal and Interest Accounts as
necessary.

(b) Monies in the Interest Account shall be
applied by the Trustee for the payment of
interest on the Obligations.

(c) Monies in the Principal Account shall
be applied by the Trustee for the payment of
interest on the Obligations only if monies in
the Interest Account are not adequate for
such purpose; otherwise, monies in the

Principal Account shall be used in the
payment of principal on the Obligatosn

(d) If there are fnufficent monies in these
Accounts to pay anyrequirepannent ol
Interest or principal, the Trustee may transfer
monies asnecessary fist ftn the Ouligatim
Proceeds Fund (forinterest only), second
from the Surplus Fund, and third frmm te
Debt Service Reserve Fund.

(e) Monies in. these Accounts in exces of
the amount theTrustee determines to be
necessary to pay schednled interest and
principal for the next seniamual period shall
be transferred to the Surplus Fund.

Seceoin 4.07 Obliga'on SermbingFe Fund
(a) The Trustee shall establish an

Obligation ServicingFee Fund and shall pay
from this Fund the Oligation servicing fee
approved by HUD. The Trustee shall
maintain records showing the purposes for
which such monies were expended and a
detailedbreakdown of the amounts. No other
monies are to be withdrawn from such fund
or paid or transferred to the Trustee or
Financing Agency except where explicitly
approved in writing byHUD.

(b) The Trustee is directed to collect and -
deposit in the Obligation ServfcingFeeIund
those amounts which are approved by HM
as project expenses and out-of-pocket
expenses by the Mortgagor. The Trustee is
authorized as approved in writing by HIU to
transfer any addtional monies necessary I*
fund the Obligatkm SeruiingFeeFumdfrom
the following somrces to the extent the
collected amounts are inadequate: (I) kcoe

from Permitted hzvestments is the Oligation
Proceeds Fund. at i i suance of the PL-C; an d
(2) the Surplus F.mid after issuance of the
PLC.

SecLfo 4.08 Suzrlus Fund
(a) The Trustee shall establish a Surplas

Fund for the deposit of monies transferred
from other funds and accounts as provided in
this Article.
(b) In the event there is an inadequate

amount in the Obligation Servicing Fee Fund
or the Priocpal and Interest Sinking Fund Io.
carry out the purposes of these Funds, the
Trustee may transfer nonies fronm the Surplus
Fund. To the extent fund have beem
expended from the Debt Service Reserve
Fund, the Trustee shall transfer monies from
the Surplus Fund to the Debt Service Reserve.
No otherumeof moeiesin the Surplus Fundis
pcrmuttedwithnt the priorwitten aproval
of HUD.

(c) If there I no deauk in payment of
pri cipal and interest and the Debt Service
Reserve Fund k fl funded, upon the
written direction of the Asistant Secretary
for Houing. the Trustee shall transfer or pay
any amounts in the Surplus Fund as directed
in writing bylHL'D.

Section 4.09 Rde.mptian Fund
(a) The Trustee is authorized to establisk a

Redemption Fund for receipt of nmies
resulting from the folowing

(i) Prepayment in whole or im part of the
CLCs or PLC,

(ii) Scheduled full payment ofthe CLCs or
PLC

(iii) Transfers into this Fund from the
Surplus Fund as directed in writting by HUD.

I
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(b) If the monies deposited in this Fund do
not represent full payment under the
outstanding CLCs or PLC, the Trustee shall
apply the monies received to an early
prepayment of the principal amount of the
Obligations in accordance with Article I of
this Indenture if directed in writing bk HUD.

(c) If the monies deposited in this Fund
represent full payment (whether darly or
scheduled) under the outstanding CLCs or the
PLC, the Trustee shall also transfer all
monies in any other funds and accounts
under this Indenture to the Redemption Fund
and shall apply all monies in this Fund in the
following order or priority:

(i) Payment of the Obligation Servicing Fee
due the Trustee, including the reasonable
expenses of winding down the Trust
Indenture and the Financing Agency;

(ii) Payment of any accrued but unpaid
interest on the Obligations;

(iii) Payment of the outstanding principal of
the Obligations;

(iv) Payment of any remaining funds to
HUD.

Article V-Covenants of the Financing
Authority

The Financing Agency covenants and
agrees that:

Section 5.01 Payment of Obligations
It shall faithfully perform all covenants

contained in this Indenture and in each and
every Obligation executed, 'authenticated and -
delivered hereunder, that it will promptly pay
on the dates and in the places and manner
prescribed in the Obligations, the principal of
and interest on every Obligation issued
hereunder in any coin or currency which, on
the respective dates of payment of such
principal'and interest, is legal tender for the
payment of debts due the United States of
America, and that it will, prior to' the due
date of each installment of interest and
principal on a fully registered Obligatiozn, and
prior to the maturity of each coupon
Obligation and each annexed coupon, as the
case may be, at the times and in the manner
prescribed herein, deposit or cause to be
deposited with the Trustee, the amounts of
money specified herein, so that the Trustee'
may make timely payment.

Section 5.02 Extension of Payments of
Obligations and Coupons

It shall not directly or indirectly extend or
assent to the extension of (1) the maturity of
any of the Obligations or installments of
principal of any fully registered Obligation,
(2) the time of payment of any of the cotipons
or (3) claims for interest by the purchase or
refunding of such Obligations, principal
installments, coupons or claims for interest or
by any other arrangement. In the eent the
maturity of any of the Obligations or
installments of principal, or the time for
payment of any of the coupons or claims for
interest shall be extended, those Obligations,
principal Installments, coupons or claims for
interest shall not be entitled to the benefit of
this Indenture or to any funds held by the
Trustee unless (i) the funds are held in the
Trust Estate by the Trustee for the payment
of these particular Obligations, principal
installments, coupons or claims for interest
pursuant to the Indenture or (ii) there has

been prior payment of the principal and
accured interest on all Obligations, principal
installments, coupons and claims for interest
that have not been so extended.

Section 5.03 Agency of the Financing
Agency.

It ii duly authorized under its Charter and
the laws of the State in which it is situated to
create and issue the Obligations and to c
execute this Indenture; that all corporate
action on its part for the creation and
issuance of the Obligations and the execution
and delivery of this Indenture has been duly
and effectively taken; and that the
Obligations in the hands of the Holders and
owners thereof are and will be valid and
enforceable obligations of the Financing
Agency.

Section 5.04 Recording of Indenture
This Indenture shall be filed, registered and

recorded in such manner and at such places
as may be required by law to protect fully the
security of the Holders of the Obligations and
the right, title and interest of the Trustee in
and to the Trust Estate or any part thereof.
The Financing Agency shall perform or cause
to be performed any other act as provided by
law, and it shall execute or cause to be
executed any and all other instruments which
shall reasonably be requested by the Trustee
and approved by HUD. The Financing
Agency shall pay as part of the Cost of
Issuance all recording and registration taxes
and fees, together with all expenses
Incidental to the preparation, execution,
acknowledgement, filing, registering and
recording of this Indenture and of any
instrument of further assurance, and all
stamp taxes and other taxes, duties, imposts,
assessments and charges imposed upon the
Obligations or upon this Indenture.

Section 5.05 Maintain Corporate Existence
Until the Obligations secured hereby and

the interest thereon shall have been paid or
provision for such payment shall have been
made; it will maintain, extend and renew its
corporate existence under the laws of the
State in which it is incorporated and in which
it is situated. The Financing Agency will not
do anything or permit any act whereby its
right to transact its functions may be
terminated or its operations and activities
restricted or payment of the Obligations
delayed or prevented.

Section 5.06 Maintain List of Holders of
Obligations

To the extent that such information shall
be made known to the Financing Agency or
the Trustee under the terms of this Section, it
will keep or cause to be kept on file at the
Office of the Trustee a list of names and
addresses of the last known, Holders of all
Obligations outstanding hereunder with the
principal amount, of Obligations held by each.
Any Holder may require his name and
address to be added to said list by filing a
written request with the Financing Agency or
the Trustee, which request shall include a
statement of the principal amount of
Obligations held by such Holder and the
serial numbers of such Obligations. The
Trustee shall be under no responsibility with
regard to the'accuracy of said list. At

reasonable times and under reasonable
regulations established by the Trustee, the
list may be inspected and copied by any

•Holder, or authorized agent thereof, owning
ten per centum or more In principal amount
of Obligations outstanding. Evidence of
ownership and the authority of any agent
shall be satisfactory to the Trustee.

Article VI-Default

Section 6.01 Events of Default
Each of the following events Is hereby

defined as, and is declared to be, an "event of
default":

(a) If payment of the principal or any
installment of prinicipal of any of the
Obligations shall not be made when due and
payable, or within thirty days thereafter,
whether at maturity, by proceedings for
redemption, by declaration, or otherwise:

(b) If payment of any Installment of Interest
shall not be made when due and payable, or
within sixty days thereafter,

(c) If the Financing Agency shall fall In the
due and punctual performance of any of the
covenants, conditions, agreements and
provisions contained in the Obligations or in
this Indenture, or in any amended or
supplemental indenture, provided the default
continues for a'period of sixty days after
written notice from the Trustee to the
Financing Ageuicy specifying the event of
default;

(d) If the Financing Agency (1) Is generally
not paying Its debts as they become due, or
(2) files a petition in bankruptcy, or (3) files
an answer seeking reorganization or (4)
makes an assignment for the benefit of Its
creditors, or (5) consents to or falls to contest:
(i) the appointment of a trustee In bankruptcy
or (ii) the appointment of, or possession by, a
trustee, receiver or agent of substantially all
of the property of the Financing Agency for
the purpose of enforcing a lien against such
property; and such action shall not be cured
or vacated within 60 days.

(a) If a court of competent jurisdiction shall
enter an order, judgment or decree ordering
relief in bankruptcy against the Financing
Agency or appointing a trustee of the
Financing Agency, or of Its bankruptcy estate
and such order, judgment or decree shall not
be vacated or set aside or stayed within sixty
days from the date of the entry thereof;

(If) If under the Mortgage there Is a default
giving the Mortgagee the right to make a
claim under the Contract of Mortgage
Insurance, which default would result In an
early recovery of principal by the Trustee
under the GNMA Securities.

Section 6.02 Acceleration of Maturity
Upon receipt of an early recovery of

principal after a default under Section 0.01(f),
the Trustee shall declare the principal of all
Obligations plus accrued interest
immediately due and payable and shall
deliver written notice to the Financing
Agency.

Section 6.03 Enforcement of Covenants and
Conditions

In the event of defaults under Section
6.01(a-c) involving the breach of the
covenants or conditions of this Indenture, the
Trustee (subject to the provisions of Section

46900



Federal Register / Vol. 45, No. 135 / Friday, July 11, 1980 / Notices

6.06 and Article V1I) shall pursue appropriate
actions for the enforcement of its rights and
the rights of the Holders as due diligence,
prudence and care would require including
possible proceedings at law or in equity to
enforce payment of the Obligations then
outstanding.

Section 6.04 Proceedings Affecting
Financing Agency

In the event a default under subsections (d)
or (e) of Section 6.01 the Trustee, without
prejudice to or waiver of the lien and security
of this Indenture, shall be entitled to file
proof of a claim for the entire amount then
due and payable by the Financing Agency
under this Indenture. The Trustee is
appointed the agent and attorney of the
Holders of all Obligations outstanding
hereunder for such purpose.

Section 6.05 Right to Act without
Possession of Obligations

All rights of action (including the right to
file proof of claim) under this Indenture or
under any of the Obligations or coupons, may
be enforced by the Trustee without the
possession of any of the Obligations or
coupons or the production thereof in any trial
or other proceeding relating thereto, and any
such suit or proceeding instituted by the
Trustee shall be brought in its name as
Trustee, without the necessity of joining as
plaintiffs or defendants any Holders. Any
recovery or judgment shall be for the equal
benefit of the Holders of the outstanding
Obligations and coupons, subject to the
provisons of Article V hereof with respect to
extended Obligations, principal installments,
coupons and claims for interest. 

Section 6.06 Limitation on Suits by Holders
No Holder of any Obligation or coupon

shall have any right to institute any suit,
action or proceeding in equity or at law for
the execution of any trust hereof or for the
appointment of a receiver or any other
remedy hereunder, unless a default has
occurred and the Trustee has been notified or
is deemed to have notice. The holders of
twenty-five per centum in aggregate principal
amount of Obligations outstanding under this
Indenture shall (a) make written request to
the Trustee offering it reasonable opportunity
either to proceed to exercise its powers or to
institute such action, suit or proceeding in its
own name, and (b) offer to indemnify the
Trustee as provided hereinafter. The
notification, request and offer of indemnity
are hereby declared in every such case at the
option of the Trustee to be conditions
precedent to the execution of the powers and
trusts' of this Indenture, and to any action or
cause of action for any appropriate remedy
hereunder. No one or more Holders of the
Obligations or coupons shall have any right
to affect, disturb or prejudice the lien of this
Indenture by their action or to enforce any
right hereunder except as provided in this
Section. All proceedings at law or in equity
shall be instituted and maintained in the
manner herein provided and for the equal
benefit of the Holders of all Obligations
outstanding hereunder. Nothing in this
Indenture shall, however, affect or impair the
absolute and unconditional right of any
Holder to enforce the payment of the

principal of and interest on any Obligation at
and after the maturity thereof. In the event of
any action under this Section, It Is no longer
the absolute and unconditional obligation of
the Financing Agency to pay the principal of
and interest on each of the Obligations issued
hereunder to the respective Holders at the
time and place stated in said Obligations.

Section 6.07 Wairer by Holders
The Trustee, upon the written request of

the Holders of not less than fifty-one per
centum in principal amount of the
outstanding Obligations, may waive any
default under Sections 8.01(b-e). However. a
default in the payment of interest on the
Obligations under Section 8.0(b) shall not be
waived unless, prior to such waiver, all
arrears of interest and all expenses of the
Trustee shall have been paid or shall have
been provided for by deposit with the Trustee
of a sum sufficient to pay the same. In case of
any waiver under this Section. the Financing
Agency, the Trustee, and the Holders of the
Obligations shall be restored to their former
positions and rights respectively.

Section 6.08 Remedies Cumulative, Delay
Not To Constitute Waiver

No remedy conferred upon or reserved to
the Trustee or to the Holders in this Indenture
is intended to be exclusive of any other
remedy, but each and every such remedy
shall be cumulative and shall be in addition
to any other remedy given hereunder or now
or hereafter existing at law or In equity.

No delay or omission to exercise any right
or power accruing upon any default or event
of default shall impair any such right or
power or shall be construed to be a waiver of
any such default or event of default or
acquiescence therein; and every such right
and power may be exercised from time to
time and as often as may be deemed
expedient.

No waiver of any default or event of
default under the Indenture whether by the
Trustee or by the Holders, shall extend to or
shall affect any subsequent or other default.

Section .09 Restoration of Rights Upon
Discontinuance of Proceedings

In case the Trustee shall have proceeded to
enforce any right under this Indenture and
the proceedings shall have been discontinued
or abandoned for any reason, or shall have
been determined adversely to the Trustee,
then and in every such case the Financing
Agency and the Trustee shall be restored to
their former positions and rights hereunder
with respect to the Trust Estate, and all
rights, remedies and powers of the Trustee
shall continue as if no such proceedings had
been taken.

Section 8.10 Aotice of Default for
Insufficient Funds

The Trustee shall mail written notice to all
Holders [who shall have filed their names
and addresses with the Trustee for such
purpose), of the occurrence of any event of
default under Section 6.01(a-b) of this Article
within thirty (30) days after any such event of
default shall have occurred. If in any fiscal
year the total amount of deposits to the credit
of the Principal and Interest Sinking Funding
Account shall be less than the amounts

required to be so deposited under the
provisions of this Indenture, the Trustee, on
or before the frst day of the second month of
the next succeeding fiscal year, shall mail to
all Holders (who have filed their names and
addresses with the Trustee for such purpose)
HUD. and the Financing Agency, a written
notice of the failure to make such deposits.
The Trustee shall not. however, be subject to
any liability to any Holder by reason of its
failure to mail any notice required by this
Scetion.

Article V-Rights and Duties of the Trustee

Section 7=0 Accp!oince of Trust and
Promise of Pruden t Performance

The Trustee accepts the trusts and assumes
the duties imposed and created by this
Indenture.

(a) The Trustee expressly covenants and
agrees to hold the GNMA Securities until the
Securities are redeemed or prepaid by the
GNMA Issuer.

(b) The Trustee shall, prior to an event of
default as defined in Section 6.01, and after
the curing of all events of default which may
have occurred, perform only the duties
specifically set forth in this Indenture. The
Trustee shall daring the existence of any
event of default (which has not been cured),
exercise its rights and powers under this
Indenture and exercise the same prudent care
and skill as would a reasonable man.

(c) No provision of ths Indenture shall be
construed to relieve the Trustee from liability
for its own negligent action, or omissions or
its own willful misconduct, except

(1) as provided in Section 7.02 and
(2) the Trustee shall not be liable for any

error of judgment made in good faith by a
responsible officer of the Trustee unless it
shall be provided that the Trustee was
negligent in ascertaining the pertinent facts,
and

(3) the Trustee shall not be liable with
respect to any action taken or omitted by it in
good faith in accordance with the direction of
the Holders as provided in this Indenture.

(d) None of the provisions contained in this
Indenture shall require the Trustee to expend
or risk its own funds or otherwise incur
Individual financial liability in the
performance of any of its duties or in the
exercise of any of its rights or powers.

Section 7.02 Reliance Upon Certain
Documents and Opinions

(a) The Trustee may rely and shall be
protected in acting upon the truth and
correctness of any resolution, certificate,
statement, instrument, opinion, report, notice,
request, consent, order, bond, coupon or other
paper or document reasonably believed by it
to be genuine and to have been signed or
presented by the proper party or parties;
except that the Trustee shall be under a duty
to examine any documents required byihis
Indenture to determine whether the
documents conform to the requirements of
this Indenture

(b) Any request, direction, election, order
or demand of the Financing Agency shall be
sufficiently evidenced by an instrument
signed in the name of the Financing Agency
by its chief administrative officer, and any
resolution of the Financing Agency may be
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evidenced to the'Trusteelby a certified
Resolution

(c) The Trustee may consult with counsel
(who maybe counsel -Tr theFinancing
Agency) and'the-opinion of such counsel
shall be ful and nomplete -authorization and
protection in'respect oTanyaction takenior
permittedby-the Trustee hereunder in good
faith and in accordance with the opinion of
such counsel

(d) Whenever, in the adnfistralion of the
trusts of this Indenture, the Trustee shall
deem it necessary or desirable that.a matter
be proved or established prior to-taldng or
permitting any action hereunder, surl matter
may, in the absence of negligence or bad:faith
on the part of -the Trustee, be deemed to be
conclusively -proved.and established by a
Certificate of the Financing Agency. Said
Certificate of the Financing Agencyshall, in
the absence of.negligence-orbadfaith on the
part of the Trustee., be full warrant to the
Trustee for any action taken orpermitted by
it under the provisions tof !his Indenture.

Section =O3 Responsi-bifityfor Validity of
Statements and-Documents

The Trustee shall not be xesponsiblefor.
any recital or statement herein orin said
Obligations and coup ons lexcept the
certificate of 1he Trustee endorsed on such
Obligations), the xecording or e-recording,
filing orrefalingtof hislndenture, heafxing
or cancellation oLanyrevenuestamnps. the
validity of th execution of this Indenture by
the Financing Agency, any supplemental
indenture or instrument offurther assurance,
or for the sulficiencyofthe secuityfor the
Obligations issued hereunder orintended to
be secured hereb.y."TheTrustee shiluotbe
bound to ascertain-or~inquireas to the
performance or observance'of any covenant,
condition or agreement on tepart of the
Financing Agency, except as specifically set
forth in this-Indenture, but the Trustee may
xeqtire of the EinancingAgencyull
information and advice as to the performance
of any covenants, conditions and agreements.-
The Trustee shallnotbe accmtable3Dr the
use or proceeds'f any Obi~gations
authenticated or deliveredereunder.

Section 7.04 Lfmftsn V utiesand.Liabfities
(a) Any discretlonar ypower ofeTrustee

under this Indenture shall notbe construed as
a duty of the Trustee andthel-rusteL.-hall b
answerable only for its own negligence or
willful default.

(b)The Trustee shall be underno
obligation to: institute anyauit,tdke any
proceeding under This TIndenture, enter any
appearance orin any way defend in any suit
in which it maybe made defendant, take any
steps in the execution o1he trustsliereby
created or in the enforcement of any rights
and powers hereunder.'untlhit ilalilbe
indemnified by the Financing Agency or the
Holders to its satisfaction against anyand all
costs, expenses, counsel fees and other
reasonable disbursements, and againstall
liability.

Section 7.05 Noticetoimancig.Agency
Any notice or demand'-which isrequdredor

permitted to be.given * *'"by the trustee to
the * * * Financing Agency shallbe6deemeff
to have been sufficiently'given if sent by

registered -mail, addressed to the Financing
-Agency at the address given to'theTrustee in
writing.

Section .,08 BesponsibiliUes inEventof
IDefault

(a)The'Trustee shall not bexequiredto
taken otice owbe-deemedto haven otice of ,
any default hereunder, except default in the
deposits or payments'specified herein, or
failure by theFinancing Agency to file with it
any of1he locuments required, unless the
Trustee shall'be specificallym6tifiedin
writing of such deTaultby the Financmg
Agencyorby.the Holders uf at least twenty-
five per centm in aggregate pfincipalnamount
,of Obligations outstanding. All 'otices or
other instruments reguired by this Indenture
to be -delivered to heTrustee must, inorder
to be'effecfive,'be delivered at the office of
TheTrustee, andin the absence of suchnotice
so 'delivered, thetrustee -nay onclusively
assume tfhat there isno default, except as
aforesaid.

Tb) If an ',ventoY'defatdtoccursof -which
the Trustee is by the-preceding paragraph
required to take .notice or if notice of default
be givenit, then the Trustee shall give written
notice thereof by mal to the Holders of all
Obligations vulstanding hereunder as they
-are knownbyboth the ObligationRegister
and thelist f Holders required to-be kept at
the officef'theTrusitee.

Section 7.07 Interention inJudicial
Procedings invoi'g-Fainccing Agency

in "any judicial proceeding -to which the
Financing Agency is a party and which, in the
opinion ofTheTrustee and its counsel, has a
'substantial bearing 'on the interests of
Holders,of Obligationsissuehiereunder, the
Trustee -may intervene on behalf of Holders
andshall do so if requested inwriting by the
Holders'oTat least twenty-five'percentum of
the aggregate principal amount of Obligations
outstanding and if the Trustee is indemnified
as'providedin'Section.7.4.

Section 08 .Futher1n;vestJgaLons
The xesolutions, opinions, certificates and

other instruments provided for in this
Indenture maybe accepted'by lhe'Trustee as
conclusive ,evience of the facts as provided
in Section 7A02.However, theTrusee may, in
its unrestritted discretion, -and shall, if
requested in'writing so to do by the Holders
ofnot Iess than twenty-five per tentum in
aggregate pfincipal amount of Obligafions
outstanding hereunder, cause to be made
such independent investigation asi t may see
fit, and int1hll'event may decline to take any
action-otherwise TeqVired-unless satisfied by
'such investigation of the truth and accuracy
of the matters so investigated. The ,expense'of
such investigation shall be paid by the
Financing Agency or, if paid by the Trustee,
shall be repaid by the Financing Agency upon
*emand-'Mthinterest at the FHA maximum
rate formultifamily mortgages in effect at the
time "the investigationi s completed.

Section .09 Compensation
TheTrustee shalhave a first lien on all

moiesin the ObligationProceeds Fund and
-on the Surplus Fund forreasonable
compensation,'expenses, advances and
counsel -fees :approved bylOD -and incurred

intheexecutioneof the trusts and the axerciao
and performance of the powers and duties of
the Trustee and theicost and expense in
defending against any liability (unless such
liability is adjudicated to have resulted from
the negligence or willful default of 'ho
Trustee). The Financing Agency hereby
covenants and agrees to pay all advances,
counsel fees and other expenses reasonably
made or incurred by the Trustee in the
'execution of he trusthereby treated and to
reimburse 'the Trustee for'theTrusteo's actual
"expenses.The Financing Agency agrees to
pay the Trustee reasonable compensation for
its services as approved by HUD,

Section 710 A4 ncy to Hald Oblgotions
The Trustee-and its officer, and directors

may acquire andhold, orbecome the pledgee
of, Obligations,

Section 7.11 Appointment
At all times there shall be aTrustee which

shall be a corporationorganized and doing
busimess under the laws of the Stale in which
the Financing Agency is situated and shall be
authorized under such laws to exercise
corporate trust powers. If theTrustee shall
,cease tobe eligible in accordance 'with the
provisions o- this Section, The Trustee shall
resign immediatelyin the manner specified In
Section 7.1.

Section 7.12 Ml rer
Amycorporation or association into 'which

the Trustee may be conVerted, merged or
consolidated, or-to which it may sell:or
transferits trust business and assets, or any
corporation or association resulting from any
such conversion, sale, merger, consolidation
or transfer, shall become successor trustee,
vested with all of the title to the Trust Estate
and all the trusts, powers, discretions,
immunifies,privilege3 and all othermatters
as was its predecessor.

Section .743 Resignotion or Removal
The Trustee mayiesign and beo discharged

from 'the trusts created by this Indenture by
giving to the Financing Agency thirty days'
notica in -viting, andlo The Holders notice
by publication, of such resignation, speclfylng
a date when such Tesignuaion shall lake

.effect.The notice shall be published tt least
once a week fortwo successivewecl:s In a
financial jtirnal published and of general
circulation in the City rof New York, New
York. The resignation shall take-effect on the
day specified in such notice, tnless
previously - successor trustee shallhave
been appointed by the Holders or the
Financing Agency, in which event such
discharge shall take effect immediately on
the appointment ofcsuch successor trustee,

AnyTrustee may be removed at any time
byan instrument in writing, appointing a
successor to the Trustee so removed, filed
with heFinancing Agency and the Trustee
andexecuted by The Holders of a majority of
the principal amount of the outstanding
Obligations.

Section 714 Appointment of Succssor
Trustee

In'the event the Trustee shall resign, be
removed, become incapable of acting, or be
adjudged a bankrupt or insolvent, or be the

--

m
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subject of an order for relief in bankruptcy, or
if a receiver or trustee in bankruptcy of the
Trustee or of its property shall be appointed,
or if a public officer or officers shall take
charge or control of the Trustee or of its
property or affairs, a vacancy in the office of
Trustee shall result. A successor may be
appointed by the Holders of a majority of the
principal amount of the outstanding
Obligations by filing a written instrument
with the Trustee and the Financing Agency.
Until a new trustee shall be appointed by the
Holders, the Financing Agency, by an
instrument executed by order of its Board
shall appoint an acting trustee to fill such
vacancy. After any such appointment by the
Financing Agency, notice of such
appointment shall be published at least once
within thirty days of such appointment in a
financial journal published and of general
circulation in the City of New York, New
York. Any acting trustee appointed by the
Financing Agency shall immediately and
without further act be superseded by a
trustee appointed by the majority of the
Holders.

If an appointment of an acting or a
successor trustee is not made immediately
after a vacancy occurs, the Holder of any
Obligation hereby secured or HUD may apply
to a court of competent jurisdiction for the
immediate appointment of a successor
trustee.

Section 7.15 Transfer of Rights and
Properly to Successor Trustee

Every successor trustee appointed
hereunder, shall execute, acknowledge and
deliver to its predecessor and to the
Financing Agency, a written acceptance of
the appointment. Thereafter, the successor,
without any further act deed or conveyance,
shall become fully vested with all the estates,
properties, rights, powers, trusts, duties and
obligations of its predecessor, but such
predecessor shall, nevertheless, on the
written request of the Financing Agency, or of
its successor, execute and deliver an
instrument transferring to such successor all
the Trust Estate, properties, rights, powers
and trusts of such predecessor. The
predecessor trustee shall deliver the entire
Trust Estate to the successor. The Financing
Agency shall deliver any instrument in
writing required by any successor trustee.
The resignation of any trustee and the
instrument or instruments removing a trustee
and appointing a successor hereunder,
together with all instruments provided for in
this Article shall immediately, at the expense
of the Financing Agency, be filed and/or
recorded by the successor trustee in each
recording office where this Indenture shall
have been filed and/or recorded.

Article VIII-Acts of Holders

Section 8.01 Execution of Instruments by
Holders

Any request, direction, consent or other
instrument in writing required by this
Indenture to be signed or executed by
Holders may be signed or executed by the
Holders in person or by an agent duly
appointed by written instrument. Proof of the
execution of any such instrument and of the
ownership of Obligations shall be sufficient

for any purpose of this Indenture and shall be
conclusive in favor of the Trustee with regard
to any action taken by it under such
instrument if made in the following manner:

(a) The fact and date of the execution by
any person of any such instrument may be
proved by the certificate of any officer in any
jurisdiction who legally has power to take
acknowledgements of deeds to be recorded
within such jurisdiction, to the effect that the
person signing such instrument
acknowledged to him the execution thereof,
or by an affidavit of a witness to such an
execution.

(b) Proof that a Holder holds Obligations
hereunder, the amount, the serial numbers of
such Obligations, and the date of his holding
the same (unless such Obligations be
registered] may be proved by the affidavit of
the person claiming to be the Holder or by a
certificate Issued by any trust company,
bank, banker or any other depository
wherever situated. The certificate shall show
that at the date therein mentioned, the
Holder had on deposit with such trust
company, bank, banker or other depository
the obligations described in such certificate.
The Financing Agency and the Trustee may
nevertheless, in their separate discretion,
require further proof in cases where either of
them shall deem further proof desirable.

(c) The ownership of fully registered
Obligations and of coupon Obligations
registered as to principal shall be proved by
the registration books kept under the
provisions of this Indenture.

Section 8.02 Waiver of Notice
Any notice or other communication

required by this Indenture to be given by
delivery, publication or otherwise to the
Holders may be waived, before any notice or
communication Is required to be given, by a
writing mailed or delivered to the Trustee by
the Holders of all of the Obligations entitled
to such notice or communication.

Section8&03 Holder's Meeting
A meeting of the Holders may be called at

any time for any of the following purposes:
(1) to give notice to the Financing Agency

or to the Trustee, to give any direction to the
Trustee. to make any request of the Trustee,
to consent to the waiving of any default
hereunder and its consequences, or to take
any other action authorized to be taken by
Holders pursuant to any of the provisions of
Article VI hereof;

(2) to remove the Trustee or appoint a
successor Trustee pursuant to the provisions
of Article VII hereof;

(3) to consent to the execution of an
amendment to this Indenture or a
supplemental indenture; or

(4) to take any other action authorized to
be taken by or on behalf of the Holders under
any other provision of this Indenture or under
applicable law.

Article IX-Defeasance

Section 9.01 Payment ond Discharge of
Indenture

(a] The entire residue of the Trust Estate
shall revert to HUD and all remaining rights
of the Trustee and Holders shall cease if the
Financing Agency, Its successors or assigns,
with the prior written approval of HUD shall:

(i) pay or cause to be paid all the principal
and interest on the Obligations at the time
and in the manner stipulated in the
Obligations;

(ii) provide for the payment of principal of
the Obligations and Interest thereon by
depositing or having deposited in cash with
the Trustee in a Redemption Fund at or at
any time before maturity the entire amount
due or to become due for principal of all said
Obligations outstanding.

(Ili) deliver to the Trustee (1] proof
satisfactory to the Trustee that notice of
redemption of all of the outstanding
Obligations not surrendered or to be
surrendered to it for cancellation has been
given as provided in Article IM hereof, or that
arrangements satisfactory to the Trustee
have been made insuring that such notice will
be given, or (2) a written irrevocable
instrument executed by the Financing Agency
under Its corporate seal. authorizing the
Trustee to give such notice for and on behalf
of the Financing Agency, and in any such
case, deposit, cause to be deposited or
ascertain that there has been deposited with
the Trustee before the date on which such
Obligations are to be redeemed, the entire
amount of the redemption price, including
accrued nterest: or

(iv) surrender to the Trustee for
cancellation all Obligations and coupons, for
which payment is not so provided and shall
also pay all other sums due and payable
hereunder by the Financing Agendy.

(b) Upon the cancellation of all Obligations
and coupons for the payment of which cash
shall not have been deposited in accordance
with the provisions of this Indenture, the
Trustee upon receipt of a written request and
certificate of the Financing Agency, and an
opinion of counsel and at the cost and
expense of the Financing Authority, shall
execute to the Financing Agency or its order,
instruments acknowledging satisfaction of
this Indenture and surrender to HUD all
remaining cash and deposited securities
which shall then be held hereunder as a part
of the Trust Estate.

Section 92 Obligations and Coupons
Deemed Not Outstanding After Deposits

When there shall have been deposited with
the Trustee funds sufficient to pay the
principal of all outstanding Obligations
together with all interest due to the date of
maturity or redemption, then upon this
deposit all such Obligations and coupons
shall cease to be entitled to any lien, benefit
or security of this Indenture except the right
to receive the funds so deposited. Such
Obligations and/or coupons shall be deemed
not to be outstanding hereunder and it shall
be the duty of the Trustee to hold the funds
so deposited for the benefit of the Holders of
such Obligations or coupons. From and after
the redemption or maturity date, interest on
such Obligations or portions thereof called
for redemption shall cease to accrue.

Article X-Amendments and Supplemental
Indentures

&.ction 10.01 Purposes
The Financing Agency (when authorized by

a resolution of its Board and when approved
in writing by HUD] and the Trustee at any
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time may enterinlo, amendments or
supplemental indentures forany of the
following purposes:

(a) to add to the covenants andagreements
of the Financing Agency in,-]tis Inaenlure,'or
to surrender any right-or powertherein
reserved to or conferred upontheF'iancing
Agency orits successor,

(b) to evidence anynuccessor'to the
Financing Agency and the assumption of the
covenants, agreements:and-olbligations'of the
Financing Agency by such successor,

(c) to cure any-arbigity, -or to correct or
supplement any provisioncontalned herein o:
in any supplemental indentures which 'shall
notbe inconsfsten'wivth or impair the
security of this indenture-orany
supplementalindenture;

(d) to provide fortheissue of any
additional'tax-exemplt',bligations'pur.uant tc
the applicableHUDTegulatiDons;

(e) to -evidence anymodifications -6fihis
Indenture authorized aby the,'Holders pursuariI
to the provisions. of Section10.16;.-and
(f) to provide for the purchaseofadditiQnal

GNMA Securities as-aresult-of increased
costs in connection'ith'the construcfion of
the projectif (1) such costs are'shown tobe
reasonable to HUD and the Trustee, 2) FHA
approves a mortgage increase to cover'such
costs, (3) GNMASecurities areissuedin the
increased amountandj ) SectionZ contract
rents are increased proportionately,.all
pursuant tq the applicableHUID regulations.

Section 10.02 Execution
The Trustee (withthe-prior written

approval ofHUDIs authorizei tojoinvith
the FinancingAgencyin the executionzfany
amendment or supplemental indenture for tht
purposes described inSectionflB.M.
However, the Trustee shalhnotbe dbligated
to enter into any suchamendment or
supplemental indenture-which adversely
affects it§ rights, rdutiesor immunities under
this Indenture. .
Section.10.03 Additiona! Securi y

Any amendment or supplementalindenture
under this Article not requiring the approval
of any Holders shallprovide such addifional
proportionate security-in the form oONMA
Securities -and debt service reserve
requirements us may bemecesseryto,-prevent
any dimunition ,of the security of any
Holders.

Section 10.04 Refinancing
No amendments orsupplemental

indentures are authorized torefimance any
outstanding Obligations.

Section 10.05 Discretion uf Trustee
In every'case provided for in ths Article

(other than a supplementalindenture
approved by the Holders of sixty-fire per
centum in aggregate principal amount of the
Obligations pursuant to Section -10.MJ he'
Trustee shall be entitled to exercise its
unrestricted discretion in determining
whether ornotany-proposed amendment or
supplemental indenture is necessaryur
desirable, upon consideration of theneeds of
the Financing Agency and the respective
rights and interests idf theHoldersdof the
Obligations. The Trustee -'hall beranler mo
responsibility orliability-to the Fmancing

Agency oritoanyHolderoTfnyObligation,
ortoanyone vhalever, forany act or thing
which it may-dolorLdeclineto ido ingood
faith.:subec t othe-provionssfffis Article.

Section.10.06 Amendment orSupplemental
Indenture MthConsent-ofHolders

Witfhr the-prior-vmitten approval of HUD,
the 'H lders cof not less than sixty-five per
cen'tumin-aggrega'teprincipal amount ofthe
outstanding Obligations shall have the 3ight
to consent to.and zpprovefthe'execution of an
amendment'to "the 'Indenture orsupplemental

r indentures by the Financing Agencyand the -
Trustee.'Providedlowever, thatnothing
thereincondinied shallpernit, or-be
construed uspermitting ta)Jan extension of
the mautfity'of'anyobligaion issued
hereunder, -or (b) a reductioninfthe principal
amount oTany bIgauion or therate of
interest thereon,or [c) 'e -creation oTelien
upon or a pledge -upon 'theTrust Estate .
rarildg'priorto or on a parity with the lien or
pledge crediteaby tlhislIndenture, or d) a
preference or priority ofany Obligation over
any other Obligation. ore)areduction in the
aggregate principal mount of the
Obligations.

Whenever he Tinanclng Agency shall
deliver o 'Ie Trustee such consent fthe
Holders oT'otessan"sLxty-ve:percentum
in aggregateprincial amount ofhe
Obligations 'then outslanding, whicih
instrument or instruments -hall refer 'toihe
proposed amendment orsupplemental
indenture and shall specifically consent to
and approve the execution thereof, -and-an
instrument containing the prior written
consent ofilUD3 he'Trusleemay execute the
amendment orsupplemental indenture
withoutliabh ly orire.ponsBinty to any
Holder ofany Obligation, Whether ornot
such Holerslhall'have consented Thereto.

NoEnolders'hall havea ny xight to object to
the execution .ofanyamendment or
supplemental indenture under this Section, or
to object to anydf the terms and provisions
of~such amendmentr supplemented
indenture, ,orin anymanner to question the
propriety of-the execution, -orto enjoin or
restrain the Trustee tor &he financing Agency
from executing tiesame or from taking any
action1pursuant to the provisions thereof.

Article XI-Milscellaneous

Section Ma.'l Covenants EindSeccesyors
and Assigns

All'the novenants, stipulations, promises
and agreements in tis indenture made for or
on behalf of the Financing Agency and the
Trustee, shall1ind andinure to the'benefit of
their successors and assigns.

Section fl02 Immunityuf'Officers
2No recourse forthepayment of anypart of

the principal of or interest on any Obligation
or for the satisfaction of any liabilty rounded
upon or existing by reasonof the issue,
purchase orownership of the Obligations or
coupons-shall behad against any officer,
director, or trustee of the Financing Agency
or the'Trutee. All such liabilityi s expressly
released aniwaived as acondition of and as
a part of:the consideration forthe execution
of,lhis lndenture and the -ssuance of the
Obligations -nd coupons.

Section.1.1.03 NoBenefits toOutsideParties
Nathingln hls Indenture is intended to

conterapon or to give to anypersonor
corporation, other than'thepartles ereto and
the Holders af he 'Obligations or coupons
Issuedhereuned, any right, xemedy or claim.

Section .104 -Separability ofndenture
Provisions

If aiy one or more ofthe provisions of this
- Indenture or the Obligalions or coupons Shall
beheld invalid, illegal or unenforceeble, that
finding shall not affect any otherprovislons
of this lndenture.Thlslndentureshall be
construed as if suh Invalid, Illegal, or
unenfoceablejproVision lad never been
contained herein.

Section 7i.V5 Ex-ecutionof Indenture in
Counterparts

This Indenture maybe executed
simultaneously in several counterparts, each
of which, when so executed, shall be deemed
to be anoidginal.,and such counterparts shall
together constitute one and the same
instrument.

Section 11.06 Table of Contents and
Headings Not Controlling

The Table of Contents and thelieadings of
the Articles and Sections are Inserted for
convenience of reTerence only and shall not
control or affect the meaning or construction
of any of.the provisionsof this Indenture,

Section 11.07 AnnualAudit and Report
T£he Trustee shall submit an annual

accounting to HUD and the Financing Agency
of amountslheld by the Trustee in the various

'funds and accounts comprising he Trust
Estate.

Section 11.:08 'Controlling Provisions
In the-eventefany conflict'betweenleho

provisions of this indenture and the I-IUD and
GCN&Mstatutes, xegulations, written
administrative directives, and forms. such
HUD andGNMA requirements slallbo
controlling.

Section 11.09 Maturityof Obligations
The Obligations shall'be Initially Issued for

a total term which -equals (al the term of the
CLC's and (b) the lerm of the proposed PLC,
both as specied in the GNMA Commitment
Contract and Guaranty Agreements. Uipon
issuance of the PLC,.such initial total term
shallbe adjusted as necessary to provide a
total term corresponding to the period
beginning on the date of issue of the
Obligations and ending on the final maturity
of the.PLC.

Section 11.10 Limitations on Rights and
Remedies

All of the rights, xemedies and powers
granted in this Indenture maybe exercised
only to the extent that the exercise thereof
does mot violate applicable provisions of
State law. All provisions of this Indenture are
intended to be subject to all applicable
mandatory provisions ,of law that may be
controlling and to be limited to'the extent
necessary in order that this lndenture will not
be rendered invalid or unenforceable in
whole -or in part.
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Exhibit A-Form of Obligation
No.-$-

(the Financing Agency], for
value received, hereby promises to pay.
solely from the Trust Estate held under the
Trust Indenture, to the bearer or, if this
Obligation be registered as to the principal
to the registered owner hereo& on the ist day
of - , 19-. (or earlier as hereinafter
referred to] upon the presentation and
surrender hereof the principal sum of-
Thousand Dollars ($- ) and to pay
interest thereon from the date hereof at the
rate of- per centum (-%] per annum,
payable - 1,19-, and semiannually
thereafter on - and - of each
year upon the presentation and surrender of
the coupons representing such interest as the
same respectively become due. Both the
principal of and the interest on this
Obligation shall be p3ayable in any coin or
currency of the United States which, on the
respective dates of payment thereof, is legal
tender for the payment of debts due the
United States. The princip5al of this
Obligation and the interest hereon are
payable as the same becomes due upon
presentation and surrender at the principal
corporate trust office of the Trustee.

This Obligation shall not be deemed to
constitute a debt or obligation of the United
States of America or any department or
agency thereof, nor of the State [or
Commonwealth] of - or of any of its
municipalities or other political subdivisions
nor are they liable for the payment of this
Obligation or the interest hereon, but this
Obligation shall be payable as to both
principal and interest solely from said Trust
Estate.

This Obligation is one of a duly authorized
issue of Obligations of the Financing Agency
in the aggregate principal amount of
Dollars ($-- , dated as of -, 19--.
and designated as (The
Obligations) issued under and pursuant to the
Trust Indenture between the Financing
Agency and the Trustee, issued for the
purpose of purchasing GNMA guaranteed,
mortgage-backed securities (backed by an
FHA insured mortghge lean) in'order to assist
in the financing of a housing project receiving
subsidy under Section 8 of the United States
Housing Act of 1937. Reference is made ta the
text of the Trust indenture for the provisions,
among others, pertaining to the custody and
application of the proceeds of the
Obligations, a description of the Trust Estate,
the terms and conditions of the Obligations
and any additional Obligations equally and
ratably secured by the Trust Indenture which
may be issued.

The Indenture was made and entered into
as of - . 19- and duly executed and
delivered by the Financing Agency pursuant
to a duly adopted Resolution, to the aforesaid
Trustee, to which Indenture, and all
indentures supplemental thereto, reference is
made for a description of the GNMA
Securities pledged thereunder, the rights of
the Holders of the Obligations, the rights,
duties and immunities of the Trustee, and the
rights and obligations of the Financing
Agency. Reference is also made to the Loan
Agreement betwen the issuer of the GNMA

Securities and the Trustee under the Trust
Indenture. Executed counterparts of the
Indenture and the Loan Agreement are on file
at the office of the Trustee, and an executed
counterparts have been recorded at the office
of the -. of the County of -,
State of - , as provided by law.

Obligations of this Issue, of which this
Obligation is one, are numbered
consecutively from - to -, in the order
of maturity. Under the circumstances
prescribed in the Indenture, all Obligations of
this issue are subject to redemption at the
principal amount thereof plus accrued
interest.

Obligations maturing and
thereafter, are subject to redemption, in
whole or in part, at the option of the
Financing Agency and with the prior written
approval of HUD, on any interest payment
date during the entire life of the Obligation
issue, in inverse numerical order at the
principal amount thereof plus accrued
interest, and are entitled to priority of
redemption over all other redeemable
Obligations.

Notice of any such redemption shall be
published in a financial journal in the City of
New York at least once and not more than
sixty days nor less than thirty days before the
date fixed for such payment: provided, that
said published notice of redemption need not
be given in the event that all of the
Obligations to be so redeemed are held by a
single owner, and notice in writing by
certified or registered mail is given to such
owner not more than sixty days nor less than
thirty days before the date for redemption.
Upon the happening of the above conditions
said Obligations thus called shall not bear
interest after the call date and. except for the
purpose of payment. shall no longer be
protected by the lien of the Indenture. If any
of the Obligations called for redemption are
registered as to principal, notice shall be
mailed to the registered owner of each such
Obligation by certified or registered mail,
addressed to the registered address, not
earlier than sixty days nor later than thirty
days prior to the date fixed for redemption. If
no Obligation payable to bearer are to be
redeemed, published notice of such
redemption need not be given.

This Obligation is transferrable by delivery
unless registered as to principal in the
owner's name hereon and upon the books of
the Financing Agency which shall be kept at
the office of the Trustee. After such
registration, no transfer of this Obligation
shall be valid unless made on said books and
and noted hereon at the request of the
registered owner hereof, or his duly
authorized agent; but this Obligation maybe
discharged from registration by being In like
manner transferred to bearer, whereupon
transferability by delivery shall be restored:
and this Obligation may again from time to
time be registered or made payable to bearer
as before. Such registration, however, shall
not affect the negotiability of the annexed
coupons, which shall always be transferable
by delivery and be payable to bearer, and
payment to the bearer thereof shall fully
discharge the Financing Agency and the
Trustee in respect of the interest therein
mentioned, whether or not this Obligation is

registered as to principal and 4iether or not
any such coupons are overdue.

It Is hereby declared and repilesented in
Issuing this Obligation and the issue of which
It Is a part. that the Financing Agency has
covenanted and agreed to pay the principal
of and Interest on the Obligatiotis and to
establish and maintain the funt necessary
therefor as more fully provided .n the
Indenture.

If an event of default occurs os defined in
the Indenture the principal of tis Obligation,
and all other Obligations issued under the
Indenture and outstanding may be declared
or may become due and payable prior to the
stated maturities thereoft together with the
Interest accrued thereon, in the manner and
with the effect and subject to * conditions
provided in the Indenture.

The Indenture maybe modified or
amended In certain instances al set forth in
the Indenture; Provided, Howe~er that there
shall be no modification or amendment which
will permit (a) an extension of the maturity of
any Obligation issued hereunder. or (bJ a.
reduction in the principal amount of any
Obligation or the rate of interest thereon, or
(c) the creation of a lien upon or a pledge of
the Trust Estate ranking prior to or on a
parity with the lien or pledge created by the
Indenture, or (d) a preference ox priority of
any Obligation over any other Obligation, or
(e) a reduction in the aggregate principal
amount of the Obligations required to
consent to any supplemental Indenture.

No recourse shall be had for the payment
of the principal of or redemption price, of the
interest on this Obligation or for any claim
based hereon or on the Indenture, against the
Trustee. or the Financing Agenoy or any
predecessor or successor. As a material part
of the consideration for the issue hereof.
every bearer and registered Holder expressly
waives and releases the Trustetand the
Financing Agency firmn liability on this
Obligation and agrees to that tldre shall be
no recourse except against the Trust Estate.

It Is hereby certified that all acts,
conditions, and things required to be done
precedent to and in the issuance of this
Obligation and the issue of which it is a part
have been properly performed as required by
law, and that provision has been made f:-
the payment of principal of and interest on
this Obligation and the issue of which it is a
part as provided in the Indentue.

This Obligation and the coupons sL no!
be valid nor become obligatory for any
purpose until this Obligation shall ha% e been
authenticated by the execution of the
certificate hereon endorsed by the Trustee
under the Indenture.

IN WITNESS WHEREOF - has
caused this Obligation to be signed in its
corporate name by its- its corporate
seal to be hereunto affixed and, attested by its

-_ , and the attached intevest coupons
to be executed by placing therdon the
facsimile signature of the -of said
Financing Agency, all as of the .st day of

(Seal) By.
Attest*
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Schedule and Maturity Table of Obligations

Form of Trustee's Certificate

Certificate of Trustee
This is one of the Obligations designated in

and issued under the provisions of the
referenced Trust Indenture.

Trustee
By:

Form of Revenue Stamp Certificate

Revenue Stamp Certificate
The Indenture securing this Obligation has

attached thereto, duly cancelled, the full.
amount of United States Internal Revenue
stamps required by law.

The principal security for the timely
payment of principal and interest on this
obligation is comprised of the mortgage-
backed securities guaranteed by the
Government National Mortgage Association
and held by the Trustee pursuant to the terms
of thefrust Indenture. The full faith and
credit of the United States of America is,
pledged for the timely payment of principal
and interest on the securities pursuant to
Section 306(g) of the National Housing Act, 12
U.S.C. 1721(g).

Certificate of Registration
It is hereby certified that, at the request of

the Holder of the within Obligation, the
undersigned as Trustee has this day
registered it as to principal in the name of
such.Holder, ds indicated in the registration
blank below and on the books kept for such
purpose. The principal of this Obligation shall
be payable only to the registered Holder
hereof named in the registration blank below,
or his legal representative, and this
Obligation shall be transferable only on the
books of the Financing Agency kept in the
office of the undersigned, and by an
appropriate notation in the registration blank.
If the last transfer recorded on the books of
the undersigned, and in the registration blank
below, shall be to bearer, the principal of this
Obligation shall be payable to bearer and it
shall be negotiable in all respects. In no case
shall negotiability of the coupons attached
hereto be affected by any registration as to
principal.

Date of Name of Manner of Registrar
registration registered registration

owner

Form of Coupon
No.- $-

On the first day of , 19-, upon
surrender of this coupon, unless the
Obligation hereinafter mentioned shall have

been previously called for redemption and
payment thereof made or duly provided for,

-will pay to bearer at the principal
corporate trust office of - Dollars
(~- ), payable in any coin or currency
which, on such date, is legal tender for the
payment of debts due the United States of
America, being six months' interest then due
on its - Obligation No.-, dated

1, 19--.

By:

Alternative-Article IV

Establishment and Application of Funds,
Escrow and Accounts

Section 4.01 Trust Estate

(a) The Financing Agency shall deposit or
cause to be deposited the proceeds from the
Obligations and any and all other monies
received pursuant to the Indenture which
jointly comprise the Trust Estate and shall be
placed in the escrow and funds established
under this Article. The Trust Estate in its
entirety is pledged for the benefit of the
Holders and a lien on the Trust Estate is
created by this Indenture in favor of the
Holders.

(b) Amounts withdrawn and paid out in the'
Trust Estate according to the provisions of
this Article shall no longer be subject to the
pledge and lien created by this Indenture.

Section 4.02 Obligation Proceeds Fund

(a) The Trustee shall establish an
Obligation Proceeds Fund into which there
shall be deposited all of the proceeds from
the sale of the Obligations, including accrued
interest earned thereon. The monies in the
Obligation Proceeds Fund shall be applied by
the Trustee for the following purposes and in
the following priority.

(i) To transfer to the Principal and Interest
Sinking Fund Account a one-month debt
service reserve equal to one month's debt
service on the Obligations;

(ii) To transfer to the Principal and Interest
Sinking Fund Account such sums which,
together with any monies deposited into said
Account plus any accrued interest in the
Account, are necessary to pay interest on the
Obligations;

(iii) To purchase, upon receipt of evidence
satisfactory to the Trustee under the
Agreement, in the name of the Financing
Authority as registered owner, GNMA
Mortgage-Backed Securities (CLCs and PLC)
on such dates and at such prices, plus
accrued interest thereon, as shall from time to
time be required in connection with the
issuance of such CLCs and PLC by the
GNMA Issuer, and

(iv) To transfer all monies to the Principal
and Interest Sinking Fund Account in the
event a PLC cannot be issued within the
maturity period of the CLCs.

(c) After issuance of the PLC, any
rqmaining monies in the Obligation Proceeds
Fund shall be transferred to the Principal and
Interest Sinking Fund Account to be applied
by the Trustee in accordance with
instructions received from HUD.

Section.4.03 Custodial Escrow

(a) The Trustee shall establish a Custodial
Escrow as a non-monetary escrow. All CLCs

and the PLC shall be placed In the Custodial
Escrow upon purchase.

(b) No CLC or PLC shall be sold,
transferred or othervise disposed of except
in accordance with the Indenture, the
Agreement and the GNMA Guaranty
Agreements.

(c) All debt service payments on the
mortgage loan received and passed-through
by the mortgagee to the Trustee as custodian
for the GNMA mortgage-backed securities
shall be deposited immediately In the
Principal and Interest Sinking Fund Account,
as prescribed in Section 4.04

Section4.04 Principal and Interest Sinlnir
FundAccount

(a) Immediately following Issuance of the
Obligations, the Trustee shall establish a
Principal and Interest Sinking Fund Account,
which shall be maintained as a trust account
for the benefit of the holders of the
Obligations so long as any portion of the
Obligation is outstanding. The Trustee shall
deposit monies into the Account and
withdraw monies from the Account In
accordance with the provisions set forth in
this Section and in Section 4.05.,The monies
in the Principal and Interest Sinking Fund
Account shall be invested by the Trustee In
Permitted Investments.

(b] The Trustee shall deposit Into the
Principal and Interest Sinking Fund Account
the following:

(i) A transfer from the Obligation Proceeds
Fund of a one-month debt service reserve
equal to one month's debt service on the
Obligations;

(ii) Regular monthly installments of Interest
on the CLCs and of the principal and Interest
on the PLC received by the Trustee under the
Agreement with the GNMA Issuer (or from
GNMA, in the event of a default by the
GNMA Issuer); and

(iii) Prepayment in whole or In part of the
CLC's or PLC.

(c) Monies in the Principal and Interest
Sinking Fund Account, including any Interest
earned thereon, shall be applied by the
Trustee for the following purposes:

(i) To pay interest on the Obligations as it
becomes due;

(ii) To pay the principal of the Obligations
as it becomes due;

(iii) To add to the debt service reserve until
it is equal to two months of debt service; and

(iv) To dispose of the residual monies In
the Account in the manner prescribed In
Section 4.05.

Section 4.05 Disposition of Residual Monies
(a) Not later than 15 days after the end of

the fiscal year, the Trustee shall submit to
HUD the following information on the
condition of the Principal and Interest
Sinking Fund Account for the fiscal year just
ended:

(i) Balance in the Account at the beginning
of the fiscal year,

(ii) The amount bf principal and interest on
the CLCs and the PLC received each month
under the Agreement with the GNMA Issue,

(iii) All interest earned druing the fiscal
year from investment of monies received and
held in the Account:

(iv) Any other monies received by the
Trustee for deposit into the Account;
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(v) All disbursements made from the
Account for payment of principal and interest
on the Obligations;

(vi) Any other disbursements made from
the Account;

(vii) The amount, if any, added to the debt
service reserve so that it can meet its
prescribed maximum;

(viii) Balance in the Account at the end of
the fiscal year;, and

(ix) The amount of the debt service reserve
at the end of the fiscal year.

(b) In accordance with a written instruction
from HUD, the Trustee shall dispose of the
residual monies in the Principal and Interest
Sinkdg Fund Account, representing the
difference between the sums reported for
items (a}(viii] and (a)(ix], for one or more of
the following purposes;

(i) To redeem Obligations prior to their
maturity in accordance with the schedule set
forth in Section 3.01;

(ii) To make payments to HUD as a means
of reducing the HUD subsidy for the housing
project financed by the Obligations; or

(III) To make any other payments or
transfers of monies as directed by HUD.

Instructions for Completion of Loan
Agreement

1. General
The Loan Agreement is to be used in all

combination financing transactions under 24
CFR Part 811, Subpart B, regardless of
whether the transaction involves the issuance
of tax-exempt bonds, notes or pass-through
obligations.

The Loan Agreement is the primary
responsibility of the HUD Field Counsel
However, the appropriate administrative
offices must approve all of the fees, charges,
interest rates and cost of issuance prior to
review by Field Counsel. Meld Counsel shall
determine that the Loan Agreement has been
completed, administratively approved and
executed in accordance with the directives
set forth below. Field Counsel are authorized
to approve nonsubstantive changes and
changes which are required by local law if
such changes do not conflict with any
statutory or regulatory requirements of HUM.
All other changes shall be referred in writing
to the General CounseL

2. IntductoryPa mgph
(a] Parties (Page 1): The Financing Agency,

the Trustee, the Mortgagee and the Mortgagor
are the only acceptable parties to the Loan
Agreement. Appropriate titles and
descriptions of the-entilies shall be inserted
in the introductory peragaph.

(b) Effective Date and Execution (Page 1]:
The effective date of the Loan Agreement,
Indicated in the introductory sentence, shall
be the date of the issuance of the tax-exempt
obligations which may preceded, but not be
subsequent to, the date of initial
endorsement The Loan Agreement must be
executed prior to initial endorsement and
local law or custom with respect to execution
(witnesses, acknowledgement, seals, etc.)
shall be followed.

3. Recitals
There are two places in the recitals where

more detailed information has to be inserted:
(a] First recital: Description of Trust

Indenture.

(b) Ninth recital: Location and general
physical description of the housing project.

4. Main Text
(a] Covenants of the Mortaogee (Section 4.

Page 6]:
Interest rate of the insured mortgage.
(b) Fees (Section 6. Page 9):
The appropriate HUD field office

administrative personnel must make a
written determination that the fees and
charges set forth in the following subsection
are "necessary and reasonable" pursuant to
the "Part 811 B" regulations and handbook
directions:

(Section e(a)(1), Page 9 Initial Service
Charge by Mortgagee not to exceed 2 percent
of the 3 percent included in the mortgage.

(Section 0(aX4), Page 10): Additional
Charges by Mortgagee within the 3 percent
included in the mortgage and owed to the
Trustee to cover cost in issuance.

(Section 0(a](5), Page 101: "Negative
arbitrage" charges by Mortgagee within the
3 percent included ia the mortgage.

(Section G(b](3), Page 1I: Out-of pocket
expenses paid by the Mortgagor directly to
the Trustee to cover costs of issuance over
and above those covered by (a](4.

(Section 6(b)(4]. Page 11). Itemized listing of
all cost of issuance.

(c) Additional lrsarnceRequiremen Ls
(Section a, Page 13): The amount of and a
more complete description of the general
liability insurance may be inserted in
subsection (a). In the event there are other
types of insurance required over and beyond
the HUD/FHA requirements. such as boiler
explosion insurance, builder's risk Insurance,
workmen's compensation insurance, use and
occupancy/bPsines interruption insurance
or flood insurance, additional subsections
should be inserted detailing the nature and
amounts of such insurance. Such additional
insurance must be approved in writing by the
appropriate administrative personnel

Loan Agnrient
This Loan Agreement dated as of- is

between the followingparties
A. The Financing Agency,
B. The Trustee,
C. The Mortgagee,
D. The Mortgagor,
Whereas, the Financing Agency Is

authorized by law and deems it necessary to
borrow money for the purpose of aiding and
assisting in the making of a loan for the
rmancing and development of a low-income
housing project located in

(the Profect) pursuant to the terms of a
certain Trust Indenture, and to that end has
duly authorized the issuance of its
Obligations and the execution and delivery of
the Trust Indenture;, and

Whereas, pursuant to the terms of the Trust
Indenture, the Trustee has accepted certain
trusts, undertaken certain duties and
assumed responsibilities for an on behalf of
the Financing Agency and the Holders of the
Obligations in connection with the Issuance
of the Obligations; and

Whereas. the Mortgagee holds a firm
commitment Issued by the Federal Housing
Administration (FHA] for the issuance of
construction advances made by the
Mortgagee to finance the construction and for

the permanent financing of the Project
pursuant to the provisions of Section 221 of
the National Housing Act of 134. as
amended. and

Whereas, the funds for the financing of the
Project will be provided by the Mortgagee
pursuant to the terms of the FHA firm
commitment, the FHA-insured mortgage and
the Contract of Mortgage Insurance (24 CFR
Part 221. Subpart D]; and

Whereas, the Mortgagee is an eligible
Govetament National Mortgage Association
(GNMA) issuer of GN A guaranteed
Mortgage-Backed Securities under Section
306(g) and related provisions of the National
Housing Act of 1934. as amended: and

Whereas. GNMA Securities issued by the
Mortgagee pursuant to certain GNMA
Guaranty Agreements are backedby the full
faith and credit of the United States; and

Whereas, pursuant to the terms of the CLC
Guaranty Agreement the Mortgagee will
Issue Construction Loan Certificates (CLCs]
In connection with construction advances for
the Project made pursuant to the FHA
Building Loan Agreement between the
Mortgagor and the Mortgagee; and

Whereas, upon completion of the project
and final endorsement of the mortgage loan
and. pursuant to the terms ofthe PLC
Guaranty Agreement. the Mortgagee will
Issue a Permanent Loan Certificate (PLC]
which will be used to retire all outstanding
CLC's. and

Whereas, the Mortgagor has executed an
Agreement to Enter into a Housing
Assistance Payments Contract with HUlD for
the assistance of certain eligible tenants in
the Project pursuant to Section a of the
United States Housing Act of 1937, as
amended, under the terms a Housing
Assistance Payments Contract which will be
executed by the Mortgagor and HUl when
the Project is accepted for occupancy under
the appropiate HUD regulations: and

Whereas, use of the proceeds from the sale
of the Obligations by the Financing Agency to
purchase GNMA Securities is essential in
order to enable the Mortgagee to make the
FHA-nsured loan to the Mortgagor atan
Interest rate which Is lower than would be
obtainable by the Mortgagor in the
conventional mortgage market; and

Whereas, such lower interest rate m the
FHA-Insured mortgage will result in lower
monthly payments to Interest and a lover
total mortgage obligation which will enable
the Mortgagor to provide low income housing
for lower costs and will reduce the Section a
subsidy payments:

Now therefore, the Financing Agency, the
Trustee, the Mortgagee and the Mortgagor do
hereby mutually convenant and agree as
follows:

Section 1. Del Tntaions.
All of the terms used herein shall have the

same meanings as set forth in the Recitals
above, and as the same or similar terms used
in the Trust Indenture described above.

Section 2. Covenants of the Financ fg
Asercy.

(a) The Financing Agency covenants to do
all things within its power in order to comply
with. and to enable or direct the Trustee to
comply with, all requirements and covenants
set forth in the Resolution and the Trust

46907



Federal Register / Vol. 45, No. 135 / Friday, July 11, 1980 / Notices

Indenture, including, but not.limited to. the
timely payment of principal. and interest on
the Obligations, and taking any required
actions to protect the interests of the Holders
of the Obligations.

(b) The Financing Agency covenants to
comply with all those conditions and
requirements imposed upon it by the HIUD
regulations.

(c) The Financing Agency reserves the right
to inspect the Project and any party's
documents and books related to this
transaction, and to require such financial*
reports and audits from any other party to the
transaction as may be required or permitted
under the HUD regulations.

(d) The Financing Agency covenants to
monitor the operation and maintenance of the
Project by the Mortgagor, and the servicing of
the mortgage by the Mortgagee, and to take
such corrective action as it, in its discretion,-
determines necessary.

Section 3. Covenants of the Trustee.
(a) The Trustee shall act in a fiduciary

capacity to the Financing Agency and the
Holders of the Obligations as prescribed in
the Trust Indenture,. (b) The Trustee covenants to purchase all
the CLC's and the PLC at a purchase price of
par plus accrued interest whether issued by
the Mortgagee pursuant to the Guaranty
Agreements or issued by GNMA or a
successor mortgagee in the event the
Mortgagee does not issue the CLC's and the
PLC.

(c) The Trustee covenants that it has
collected directly from the Mortgagor such
out-of-pocket expenses as the Mortgagor is
obligated to pay hereunder for cost of
issuance and has applied or will apply such
monies to the appropriate funds and accounts
under the Trust Indenture.

Section 4. Covenants of the Mortgagee.
(a) In consideration of the agreement of the

Trustee, on behalf of the Financing Agency,
to purchase those CLC's and the PLC issued
by the Mortgagee in connection with the
Project, the Mortgagee hearby covenants to
make a mortgage loan to the Mortgagor
which will be insured by HUD under Section
221 of the National Housing Act of 1934, as
amended and will be at an interest rate of
- percent. The Mortgagee agrees to
make construction advances pursuant to the
Building Loan Agreement (FHA Form No.
2441) and to issue CLC's in connection with
such construction advances pursuant to the
CLC Guaranty Agreement between the
Mortgagee and GNMA. Upon completion of
construction, the Mortgagee agrees to make
the loan for the permanent financing and to
issue a PLC pursuant to the PLq Guaranty
Agreement.

(b) As mortgagee-of-record under the
Contract of Mortgagee Insurance with HUD,
the Mortgagee agrees to service the mortgage
and perform all those duties required of it
under the Contract of Mortgage Insurance
and the FHA standard from mortgage
documents.

(c) The Mortgagee covenants that it will
fully comply with all terms and conditions of
the Guaranty Agreements with GNMA and
all of the GNMA standard form documents
executed in connection with the GNMA
Securities transactions. This includes

delivering the requisite HUD mortgage
insurance documents to the GNMA custodian
referred to the Guaranty Agreements..

(d) The Mortgagee covenants not to do or
perform any act which would in any way
impair its rights under either the Contract of
Mortgage Insurance or the GNMA Guaranty
Agreements.

(e) The Mortgage agrees to act as pledgee
under the Section 8 HAP pledge agreement
(the Pledge) executed by the Mortgagor and
incorporated herein by reference. The
Mortgagee shall have no obligations under
the Pledge except, first, to apply the Section 8
Housing Assistance Payments under the
terms of the mortgage and, second, to remit
the Obligation Servicing Fee to the Trustee,
as if such monies were received from the
Mortgagor and, third, to remit any excess to
the Mortgagor. The Mortgagee shall not have
any duties or responsibilities as pledgee with
respect to the HAP Contract, the accuracy of
the HAP payment or any other matter outside
the express provisions of the Pledge.

(f) Nothing contained in this Loan
Agreement shall conflict with or shall be
construed so as alter or diminish the
obligations or duties of the Mortgagee to
GNMA or to the Trustee as purchaser of the
GNMA Securities under the GNMA Guaranty
Agreements, the GNMA regulations, the
GNMA Mortgage-Backed Securities Guide
(GNMA 5500.1, a HUD Handbook) or other
GNMA forms; or FHA or the Mortgagor under
the Contract of Mortgage Insurance or the
FHA form documents and FHA regulations.

(g) The Mortgagee covenants to collect
from the Mortgagor and to pay to the Trustee
those fees includable in the 3 per cent
permissible in the insured mortgage loan
which are necessary to pay the costof
issuance fees which the Mortgagp is obligated
to pay to the Trustee under Section 7.

Section 5. Covenants of the Mortgagor.
(a) The Mortgagor covenants to make

timely payment on and to comply with the
terms of the Project mortgage, the Housing
Assistance Payments Contract and the
Regulatory Agreement with HUD.

(b) The Mortgagor covenants to pay out-of-
pocket expenditures, if any, which have been
approved by FHA and which are set forth in
Section 6.

(c) The Mortgagor covenants to construct
the Project or cause the Project to be
constructed pursuant to the terms of the
Building Loan Agreement.

(d) The Mortgagor has entered into an
Agreement to Enter into a Housing
Assistance Payments Contract with HUD and
will execute the Housing Assistance
Payments Contract upon substantial
completion and inspection of the Project by
HUD pursuant to the applicable Section 8
.requirements.

(e) The Mortgagor agrees to pledge to the
Mortgagee at final endorsement the right to
receipt of paymentsunder the Housing
-Assistance Payments Contract pursuant to
the requirements Section 4[e).

Section 6.Fees
(a) The Mortgagee
(1) The Mortgagee shall collect an initial

service charge of $- , which does not
exceed 2 per-cent of the original principal
amount of the mortgage and is payabld by the

Mortgagor out of the 31/z per cent included in
the FHA-insured mortgage.

(2) The Mortgagee shall collect a servicing
fee asset forth in Section 104 of the CLC and
PLC Guaranty Agreements. Such servicing
fee shall be payable from the 25 basis points
differential between the interest rates on the
GNMA Securities and the mortgage.

(3) The Mortgagee shall collect from the
Mortgagor $ hereunder, which amount
does not exceed the remainder of the 31/
percent included in the mortgage, in order to
cover the obligations of the Mortgagee to the
Trustee and Financing Agency in connection
with the cost of issuance.

(4) The Mortgagee shall collect $
which are those charges reasonable and
necessary to cover the Mortgagee's actual
costs in connection with negative arbitrage or
"negative carry" during the construction
period. Such charges will be payable by the
Mortgagor out of the 3%/ percent included in
the mortgage.

(5) The Mortgagee shall not be entitled to
any other fees and charges In connection
with this transaction and agrees to certify to
the aforesaid fees and charges in the
Mortgagee's Certificate (FHA Form 2434).

(b) The Trustee
(1) The Trustee convenants and agrees, on

behalf of the Financing Agency, to charge and
collect from the Mprtgagor and the Mortgapeo
the cost of issuance and fees which are
necessary and reasonable and are approved
by HUD.

(2) The Trustee shall collect from the
Mortgagee $-, which amount represents
a portion of the 3Y2 percent included in the
mortgage and collected by the Mortgagee.

(3) In addition to those fees in (2), the
Trustee has collected $- from the
Mortgagor which amount the Mortgagor has
paid out-of-pocket either in cash or through a
letter of credit which Is held by the Trustee
outside the mortgage transaction. It Is
understood and agreed by all parties hereto
that such out-of-pocket expenditures by the
Mortgagor are not includable In the mortgage
and are not cost certifiable.

(4) The Trustee shall collect an Obligation
Servicing Fee from the Mortgaor on a
monthly basis in an amount of $

(5) The aforementioned total fees and
charges by the Trustee, on behalf of the
Financing Agency, of $ are to be used to pay
the following items of cost of issuance which
have been determined by HUD to be
reasonable and necessary.
Bond Counsel Fees $
Other Attorney's Fees
Financing .Agency FeesFinanciaI A visor/Consult ant Fees-
Printing Costs
Trustee's Fees
Underwriter's Discount
Underwriter's Fees
Other Fees and Expenses

The Trustee and the Financing Agency certify
by execution hereof that these Items repro-
sent all charges and fees comprising the cost
of issuance in connection with the transac-
tion and that neither party has charged or
collected or will charge or collect any addi-
tional fees or charges.

(e) The Mortgagor
The Mortgagor agrees to pay the

aforementioned fees and charges to the
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Mortgagee and to the Trustee, acting on
behalf the Financing Agency. The Mortgagor
certifies that it has paid all of the
aforementioned fees and charges prior to
initial endorsement as required by FHA
mortgage insurance procedures and has not
incurred or paid.any additional expenses in
connection with this transaction with the
exception of the Obligation Servicing Fee
which the Mortgagor is obligated to pay from
project income on a monthly basis after all
mortgage payments have been made.

Section 7. Hazard Insurance and
Condemnation Occurrences.

In the event of a hazard insurance payout
or the receipt of a condemnation award by
the Mortgagee, the Mortgagee hereby agrees
that it shall, pursuant to the discretion vested
in it under the FHA form mortgage
instrument, consult with the Mortgagor and
HUD and make a determination, within 30,
days, whether to apply such monies to repair,
restoration or rebuilding or to apply any such
monies to prepayment under the mortgage
note. In the event the Mortgagee applies any
such hazard insurance or condemnation
receipts to prepayment under the mortgage
note, such amount shall be passed on to the
Trustee as holder of the GNMA Securities
Certificates pursuant to the appropriate
Guaranty Agreement. The Trustee would. in
turn, be required under terms of the Trust
Indenture to redeem a proportionate amount
of the tax-exempt Obligations. The Mortgagor
and Mortgagee agree to exercise sound
business discretion and judgment in making
such determinations and to follow all HUD
requirements.

Section 8. Additional Insurance
Requirements.

(a] The Mortgagor agrees to maintain
general public liability insurance in an
amount of $

(b] The Mortgage shall be responsible for
paying the liability insurance, and shall
collect adequate monies for payment from the
Mortgagor and shall keep the insurance in
full force and effect in the event the
Mortgagor fails to do so. Any insurance
escrows maintained by the Mortgagee under
this Section shall be held pursuant to the
terms of the Contract of Mortgagee Insurance.

Section 9. Prepayment
(a) Pursuant to 24 CFR 221.524(d), the

mortgagor has agreed in the mortgage note
not to voluntarily repay the mortgage
obligation; however, in the event of
involuntary prepayment as a result of a
hazard or condemnation occurrence or for
any other reason, the parties agree that
GNMA Securities shall be redeemed in the
manner set forth in the applicable Guaranty
Agreement and the Trustee shall redeem a
proportionate amount of Obligations.

(b) In the event the Trustee is given express
written permission by HUD to redeem any
Obligations, the parties agree that monies
available for such redemption shall first be
used to prepay the mortgage and the GNMA
Securities.

Section 10. Purchase of Additional GNMA
Securities.

(a) Additional Obligations may be issued
by the Financing Authority provided the
following conditions are met;

(i) HUD approves an increase n the
mortgage amount and GNMA Securities are
Issued in the increased amount.

(ii) The contract rents are increased to the
extent required to pay debt service on the
additional obligations.

(iii) All other applicable provisions of 24
CFM, Part 811, Subpart B have been met.

(b) The parties hereto agree that the
Mortgagee will issue additional GNMA
Securities in an equal amount to any such
additional Obligations (less any additional
capitalized debt service reserve) and the
Trustee shall purchase such GNMA
Securities pursuant to the terms and
conditions of the Trust Indenture and this
Loan Agreement and any amended or
additional Guaranty Agreements.

Section 11. Default and Remedies
Failure of any of the parties to comply with

any of the provisions hereof or any of the
provisions or requirements in the documents
pertaining to the GNMA Securities
transaction, the Section 8 transaction, the
FHA mortgage insurance transaction or the
issuance of the Obligations, shall be an event
of default hereunder. All of the documents
and requirements pertaining to those
transactions are incorporated herein by
reference. In the event of such default, any
party hereto or any of the Holders, or HUD
shall have the power to apply to any court of
competent jurisdiction (a) for specific
performance of the obligations and
agreements under this Loan Agreement, (b)
for an injunction against any violations of
any of the covenants, obligations or
agreements hereunder, or (c) for such other
relief as may be appropriate.

Section 12. Third Party Beneficiaries
Inasmuch as the purpose of this Loan

Agreement is to provide for the use of the
proceeds from the sale of Obligations and to
provide security for the Holders, all
covenants, agreements and representations
on the part of the Financing Agency, the
Trustee, the Mortgagee and the Mortgagor
shall inure to the benefit of and shall be
enforceable by the Holders of the
Obligations.

Section 13. Controlling Provisions
In the event of any conflict between the

provisions of this Indenture and the HUD and
GNMA statutes, regulations, written
administrative directives, and forms, such
HUD and GNMA requirements shall be
controlling.

Section 14. Amendment
This Loan Agreement may be amended by

the parties hereto, provided that any
amendment must be In conformity with the
Resolution, Trust Indenture and all HUD
requirements and must be approved in
writing by HUD.

Section 15. Breach of Certificatons or
Covenants.

(a) A breach of any of the certifications
and convenants of this Loan Agreement may
constitute a violation which could subject the
party responsible for such breach to criminal
prosecution under the following criminal
statutes, among others:
(1) 12 U.S.C. 1715z-4(b), provides in part-

"Whoever, as an owner of a property which
is security for a mortgage * * *or as a
stockholder * * * beneficial owner'* " or

as an officer, director, or agent of any such
owner, (1) willfully uses or authorizes the use
of any part of the rents or other funds derived
from the property covered by such mortgage
in violation of a regulation * * *, or (2] * . *
willfully and knowingly uses or authorizes
the use, while such mortgage is In default, of
any part of the rents or other funds * * *,
shall be fined not more than $3,000 or
Imprisoned not more than three years, or
both."

(i) 18 U.S.C. 1001 provides: "Whoever, in
any matter within the jurisdiction of any
department or agency of the United States
knowingly and willfully falsifies, conceals or
covers up by any trick, scheme, or device a
material fact, or makes any false, fictitious or
fraudulent statements or representations, or
makes or uses any false writing or document
knowing the same to contain any false,
fictitious or fraudulent statement or entry,
shall be fined not more than $10,000 or
Imprisoned not more than five years, or
both."

(iii 18 U.S.C. 1010 provides in part-
"Whoever for the purpose of influencing in
any way the action of such Department.
makes, passes, utters, or publishes any
statement, knowing the same to be false, not
more than $S,000 or imprisoned not more than
two years, or both."

(iN) 18 U.S.C. 1012 provides in part-
'%oever, with intent to defraud, makes any
false entry n any book of the Department of
Housing and Urban Development or makes
any false report or statement to or for such
Department;

Whoever receives any compensation *
with intent to defraud such Department or
with intent unlawfully to defeat its purposes
* * ' Shall be fined not more than $1,000 or
Imprisoned not more than one year, or both".

(b) A breach of this Loan Agreement may
also be a b3sis for a denial of participation in
the programs of the Department of Housing
and Urban Development.

Section 16. Term
This Loan Agreement shall remain in effect

as long as there are any outstanding
Obligations.
JFR tkOc o--"F .'d 7-10-8: &43 am)
D6LLH COME 4210-01-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[SAC 050595]

Notice of Opportunity for Public
Hearing and Republication of Notice of
Proppsed Withdrawal

June 30.1980.
The Department oAgriculture, Forest

Service, filed application Serial No. SAC
050595 on May 31, 1955, for a
withdrawal in relation to the following
described lands:

Tahoe National Forest; Mount Diablo
Meridian

Oregon Creek Campground
T. 18 N., R. 8 E.,
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Sec. 28, SWY4SW SEANE ,,
W 2NE SEA, E NWSE A, and
N N Y2NW V4SE SE .

Ramshorn Campground

T. 19 N., R. 9 E.,
Sec. 1, NV2SE' .

Serpentine-Goodyears Bar Admin Site

T. 19 N., R. 10 F.,
Sec. 8, NY2NW .

Sugar Pine Station

T. 15 N.,R. E11F,
Sec. 20, S2SE4.

South Yuba No. 1-Keleher Picnic Site

T. 17N..1 LE,
Sec. 6, SEY4SE SW and SVYSE .

South Yuba No. 3-Golden Quartz Picnic Site

T. 17 N, R.11E.,
Sec. 9. Lot 2 (in E'ANWY4).

Middle Waters Campground

T. 19 N., R. 11E.,
Sec. 12, SY2NEYASEY4 and NE ASEASEY4.

Union Flat Canpground

T. 20 N., R. 11 F
Sec. 28, SEV4SW ;
Sec. 33, NY2NEY4NW4.

Shady Haven-New York Ravine Day Use
Site

T. 20 N., KL 11E,
Sec. 31, SE N Lot 8, Lot 11,.

SW NWV4SE , and NE SW 4SE A.

Fuller Lake Campground

T. 17 N., R. 12 E.,
Sec. 8, SE SW and SW'/SEM.

Rucker Lake Organization Camp

T. 17 N., M. 12 E.,
Sec. 8, N NE%, SW ANEY4. and

NE NW A.

Yuba River-Indian Springs Campground

T. 17 N., R. 12 E.,
Sec. 24, N N V.

Lindsay Creek Organization Camp

T. 18 N., R. 12 E.,
Sec. 20, SV2SV2N 2 and N aN sSY.

Jackson Creek Campground

T. 18 N., R. 12 .,
Sec. 2, Lots 3 and 4 and SV2NW'A.

Grouse Ridge Campground

T. 18 N., R. 12 E.,
Sec. 34, WYZNEY4.

Weaver Lake Campground

T. 19 N., R. 12 E.,
Sec. 32, SWY4 (less.NE NEY4SW ) and

SWV4SW SE .

Salmon Creek Campground

T. 20 N., R. 12 E.,
Sec. 3, WV SE .

Packer Lake Picnic Site-Resort

T. 20 N., R. 12 E.,
Sec. 5, SV NYSW and S%SWA;
Sec. 8, N ZNVNWY4.

Lower Sardine Campground-Resort

T. 20 N,, R. 12 E.,
Sec. 10, NW/4.

Wild Plum Campground

T. 20 N., R. 12E.,
Sec. 26, SYzSW ;
Sec. 27, S'ASE (less Lot 77).

Snag Lake Campground

T. 21 N., R. 12 E.,
Sec. 21 SE NE and NE SEA;
Sec. 22, SWAP4NWY4 and NWISW .

Upper Salmon Lake Resort

T. 21N., R.12 E.,
Sec. 29, VWEzNE , W NE , and

EYzEY2NW .

Big Tree Grove and Picnic Site

T. 14 N., R. 13 E.,
Sec. 18, Lots 5,6, and 8, and SEY4SW A;
Sec. 19, Lot I and NEY4NW ..

Sterling Lake Campground-Organization
Camp

T. 17 N., R. 13 E.,
Sec. 10, Lot 1, NE NE /4, and EY2SEY4.

Woodchuck Campground-Organization
Camp

T. 17 N., R. 13 E.,
Sec. 16, SE .

Hampshire Rocks Campground

T. 17 N, R. 13 E.,
Sec. 27, S 5SENEY4, SE V4SW NE ,

S Y2SNV4SWY4SW-4NE14,
SE NE SW1SWY4NEY4,
SYSW NE SWY4SWY4 NE, and
SV2SWY4SWLNEY4. (I

Big Bend Campground andAdministrative
Site-

T. 17 N., R. 13 F.,
Sec. 28, S 2NEY4 and NY2SE A.

Big BendHome Tract
T. 17 N., R. 13 E.,

Sec. 28, SWY4.

Lincoln Creek Campground

T. 20 N., R. 13E.,
Sec. 9, N'A-NWV4.

Yuba Pass Campground

T. 20 N., R. 13 E.,
Sec. 11,.S NWV4NW and

N SW NW4.

Sierra Campground

T. 21 N., R. 13"E.,
Sec. 31, SEY4SE SWA and S/2SW SE4.

Chapman Creek Campground

T. 21 N., R. 13 E.,
Sec. 32, SY2NW SW , SW SW4, and

SW SE SWY4.

Talbot Campground

T. 15 N., R. 14 E.,
Sec. 2, Lots 15,16, and 18.

Norden Organization Tract

T. 17N., R.14 E.,
Sec.24.N NW4SE , SW'ASE NW

/4SE , E SE NW SE/4,

SE4NWV4SW ASE'A, E'/2SW ASW
1SE/4, E ASW/4SEA, and EI'2SE4,

SugarBowl-Winter Sports Site

T. 17 N., R. 15 E.,
Sec. 20, SE SEVA;
Sec. 28, N .

Summit-Organization Tract
T. 17 N., R. 15 E.,

Sec. 20, NW'ANE .

Win. Kent Picnic Site
T., 15 N., R. 16 E.,

Sec. 24, Tracts 37 and 38.

Deep Creek-Go'ose Meadow Campground
T. 16 N., R. 16 E.,

Sec. 4, E1/2 Lot 1, E Lot 2,and E1/SW .

Silver Creek Campground
T. 16 N., R. 16 E.,

Sec. 21, W E .

Gravel Flat-DeerPark Picnic Site
T. 16 N., R. 16 E.,

Sec. 34, W W "W zNW A and
VW NWSW .

Truckee River-Granite Flat Campground
T. 17 N., R. 16 E.,

Sec. 21, WV2SE .

The area described aggregates
approximately 4,432 acres in Yuba,
Placer, Nevada, and Sierra Counties,
California.

The applicant desires the land for the
establishment and protection of
recreation sites within Tahoe National
Forest.

A notice of the proposed withdrawal
was published in the Federal Register on
December 5, 1902, F.R. 62-11996, on
pages 12004,12005, and 12006.

Pursuant to Section 204(h) of the
Federal LandPolicy and Management
Act of 1976, 90 Stat. 2754, notice is
hereby given that an opportunity for a
public hearing is afforded in connection
,with the pending withdrawal
application. All interested persons who
desire to be heard on the proposed
withdrawal must file a written request
for a hearing to the undersigned, Bureau
of Land Management, E-2841 Federal
Office Building, 2800 Cottage Way,
Sacramento, California 95825, on or
before August 11, 1980. All previous
comments submitted in connection with
the withdrawal application have been
included in the record and will be
considered in making a final
determination on the application.

In lieu of or in addition to attendanco
at a scheduled public hearing, written
comments or objections to the pending
withdrawal application may be filed
with the undersigned authorized officer
of the Bureau of Land Management on
or before August 11, 1980.

The above described lands are
temporarily segregated from the
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operation of the United States mining
laws (30 U.S.C., Ch. 2) to the extent that
the withdrawal applied for, if and when
effected, would prevent any form of
disposal or appropriation under such
laws. Current administrative jurisdiction
over the segregated lands will not be
affected by the teniporary segregation.
In accordance with Section 204(g) of the
Federal Land Policy and Management
Act of 1976, the segregative effect of the
pending withdrawal application will
terminate on October 20,1991, unless
sooner terminated by action of the
Secretary of the Interior.

All communications in connection
with the pending withdrawal application
should be addressed to te undersigned.
Joan B. Russell,
Chief, Lands Section Branch of Lands and
Minerals Operations.
[FR Doc. 80-20BM Fded 7-10-80 .45 am]
BILLNG CODE 4310-84,-M

EF-14903-C]

Alaska Native Claims Selection
This decision rejects a State selection

application in part, and approves lands
in the vicinity of Nenana for
conveyance.

The State of Alaska filed general
purposes selection application F-026794,
as amended, on September 29,1960, for
lands in T. 2 S., R. 8 W., Fairbanks "
Meridian, pursuant to Sec. 6(b) of the
Alaska Statehood Act of July 7,1958 (72
Stat. 339, 340; 48 U.S.C. Ch. 2, Sec. 6(b)
(1976)). By decision of October 5,1961,
the State of Alaska was granted
tentative approval for the EV of T. 2 S.,
R. 8 W., Fairbanks Meridian. The above
lands are near the Native village of
Nenana.

Section 11 of the Alaska Native
Claims Settlement Act of December 18,
1971 (85 Stat 688, 696; 43 U.S.C. 1601,
1610 (1976)] (ANCSA), withdrew the
lands surrounding the village of Nenana
for Native selection.

On December 11, 1974, Toghotthele
Corporation, for the Native village of
Nenana, filed selection application F-
14903-C, as amended, under the
provisions of Sec. 12 of ANCSA for the
surface estate of certain lands in the
vicinity of Nenana.

The village corporation selected lands
which were withdrawn by Secs. 11(a)(1)
and 11[a) (2) of ANCSA. Section 11(a)(2)
specifically withdrew, subject to valid
existing rights, all lands within the
townships withdrawn by Sec. 11(a)(1)
that had been selected by, or tentatively
approved to, but not yet patented to the
State of Alaska under the Alaska
Statehood Act of July 7, 1958 (72 Stat.
339, 340; 48 U.S.C. Ch. 2, Sec. 6(b)).

Section 12(a)(1) of ANCSA provides
that village selections shall be made
from lands withdrawn by Sec. 11(a).
Section 12(a)(1) further provides that no
village may select more than 69,120
acres from lands withdrawn by Sec.
11(a)(2).

The following described lands, which
are State selected and were tentatively
approved, have been properly selected
under village selection application F-
14903-C. Accordingly, the tentative
approval of October 5,1961, is rescinded
in part and State selection application
F-026794 is rejected as to the following
described lands:
U.S. Survey No. 4442A. Alaska, situated at

the mouth of Totchaket Slough about 7
miles south of Minto. Alaska, that portion
lying within what would be more
particularly described as (protracted) Sec.
5, T. 2 S., R. 8 W., Fairbanks Meridian.

Containing 0.06 acre.
T. 2 S., R. 8 W., Fairbanks Meridian. Alaska

(Surveyed]. Those portions of Tract 'A'
more particularly described as (protracted):

Sec. 5, excluding U.S. Survey 4442A. U.S.
Survey 4233B (Native allotment F-0270O
Tract 2), U.S. Survey 4445A (Native
allotment F-027119 Tract 3) and Totchacket

- Slough.
Secs. 6 and 7, all;
Sec. 8,-excluding U.S. Survey 44533, U.S.

Survey 4445A (Native allotment F-027119
Tract 3), U.S. Survey 42338 (Native
allotment F-027070 Tract 2), U.S. Survey
4467C (Native allotment F-034712 Parcel
C], Native allotment F-1820 Parcel C and
Totchacket Slough;

Sec. 16, excluding Totchacket Slough.
Containing approximately 2781 acres.
Aggregating approximately 2781 acres.

Further action on State selection
application F-026794 as to those lands
not rejected herein will be taken at a
later date.

The total amount of lands which have
been properly selected by the State,
including any selection applications
previously rejected to permit
conveyances to Toghotthele Corporation
is approximately 57,835 acres, which is
less than the 69,120 acres permitted by
Sec. 12(a)(1) of ANCSA.

As to the lands described above,
application F-14903-C, as amended, is
properly filed and meets the
requirements of the Alaska Native
Claims Settlement Act and of the
regulations issued pursuant thereto.
These lands do not include any lawful
entry perfected under or being
maintained in compliance with laws
leading to acquisition of title.

In view of the foregoing, the surface
estate of the above described lands,
selected pursuant to Sec. 12(a) of
ANCSA, aggregating approximately
2,781 acres, is considered proper for
acquisition by Toghotthele Corporation

and is hereby approved for conveyance
pursuant to Sec. 14(a) of ANCSA.

The conveyance issued for the surface
estate of the lands described above
shall contain the following reservation
to the United States:

The subsurface estate therehon and all
rights, privileges, immunities, and
appurtenances, of whatsoever nature,
accruing unto said estate pursuant to the
Alaska Native Claims Settlement Act of
December 18, 1971 (85 Stat. 688 704:43 U.S.C.
10, 1613()].

There are no easements to be
reserved to the United States pursuant
to See. 17(b) of the Alaska Native
Claims Settlement Act.

The grant of the above-described
lands shall be subject to:

1. Issuance of a patent confirming the
boundary description of the unsurveyed
lands hereinabove granted after
approval and filing by the Bureau of
Land Management of the Official plat of
survey covering such lands;

2. Valid existing rights therein, if any,
including but not limited to those
created by any lease (including a lease
issued under Sec. 6(g) of the Alaska
Statehood Act of July 7,1958 (72 Stat.
339, 341; 48 U.S.C. Ch. 2. Sec. 6(g))),
contract, permit right-of-way, or
easement, and the right of the lessee,
contractee, permittee, or grantee to the
complete enjoyment of all rights,
privileges, and benefits thereby granted
to him. Further, pursuant to Sec. 17(b)(2)
of the Alaska Native Claims Settlement
Act of December 18, 971 (43 U.S.C.
1601,1616(b)(2)) (ANCSA), any valid
existing right recognized by ANCSA
shall continue to have whatever right of
access as is now provided for under
existing law; and

3. Requirements of Sec. 14[c) of the
Alaska Native Claims Settlement Act of
December 18. 1971 (85 Stat. 688, 703; 43
U.S.C. 601, 1613(c)), that the grantee
hereunder convey those portions, if any,
of the lands hereinabove granted, as are
prescribed in said section.

Toghotthele Corporation is entitled to
conveyance of 138,240 acres of land
selected pursuant to Sec. 12(a) of
ANCSA. Together with the lands herein
approved, the total acreage conveyed or
approved for conveyance is
approximately 58,849 acres. The
remaining entitlement of approximately
79,391 acres will be conveyed at a later
date.

Pursuant to Sec. 14(f) of ANCSA,
conveyance of the subsurface estate of
the lands described above shall be
issued to Doyon, Limited when the
surface estate is conveyed to
Toghotthele Corporation, and shall be
subject to the same conditions as the
surface conveyance.
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Within the above described lands,
only the following inland water body. is

onsidered to be navigable:
Totchaket Slough. -'
In accordance with Departmental

regulation 43 CFR 2650.7(d), notice of
this decision is being published once in
the Federal Register and once a week, -
for four (4) consecutive weeks, in the
Farbanks Daily News-Miner. Any party
claiming a property interest in lands
affected by this decision, an agency of
the Federal government, or regional
corporation may appeal the decision to
the Alaska Native Claims Appeal Board,
P.O. Box 2433, Anchorage, Alaska 99510
with a copy served upon both the
Bureau of Land Management, Alaska
State Office, 701 C Street, Box 13,
Anchorage, Alaska 99513 and the
Regional Solicitor, Office of the
Solicitor, 510 L Street, Suite 408,
Anchorage, Alaska 99501. The time
limits for filing an appeal are:

1. Parties receiving service of this
decision -shall have 30 days from the
receipt of this decision to file an appeal.

2. Uriknown parties, parties unable tor
be located after reasonable efforts have
been expended to locate, and parties
who failed or refused to sign the return
receipt shall haveuntil August 11, 1980
to file an appeal

Any party known or unknown who is
adversely affected by this decision shall
be deemed to have waived those rights
which were adversely affected unless an
appeal is timely filed with the Alaska
Native Claims Appeal Board.

To avoid summary dismissal of the
appeal, there must be strict compliance
with the regulations governing such
appeals. Further information on the
manner of and requirements for filing an
appeal may be obtained fr6m the Bureau
of Land Management, 701 C Street Box
13, Anchorage, Alaska 99513.

If an appeal is taken the parties to be
served with a copy of the notice of
appeal are:
Toghotthele Corporation, Nenana

Village Corporation, Box 322, Nenana,
Alaska 99760.

Doyon, Limited, First and Hall Streets,
Fairbanks, Alaska 99701.

State of Alaska, Department of Natural
Resources, Division of Research and
Development, 323 East Fourth
Avenue, Anchorage, Alaska 99501.

Terry R. Hassett,
Acting Chief, Branch ofAdjudication.
IFRDoC. 80-20740 Filed 7-10-80; 8:45 am)

BILLING CODE 4310-84-M

Meeting of the Federal-State Coal
Advisory Board
AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: This notice is to inform the
public that there will be a meeting of the
Federal-State Coal Advisory Board on
August 12 and 13, 1980, in Denver,
Colorado. Major purposes of the meeting
are (1] to develop recommendations for
the Secretary on preliminary regional
coal production goals developed by the
Department of Energy, (2) to review the
activity planning process as it has taken
place in certain Federal coal production
regions, and (3) to recommend, if
neejdad, changes in the activity planning
process.
DATES: The advisory board willmeet at
9:00 a.m. on August 12,1980, and at 8:30
a.m. on August 13,1980. Written
comments on the items to be discussed
at the advisory board meeting will be
accepted at the meeting or by the
Director, Bureau of Land Management,
by August 7,1980.
ADDRESSES: The advisory board meeting
will be held at the Holiday Inn West,
14707 West Colfax, Golden, Colorado
80401, telephone [303) 279-7611. Written
comments should be addressed to
Director (160) Bureau of Land
Management, Department of the
Interior, 18th and C Streets, N.W.,
Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT.
H. Robert Moore, Assistant to the
Director for Coal Management, Bureau
of Land Management (160), 18th and C
Streets, N.W., Washington, D.C. 20240,
telephone (202] 343-4636.
SUPPLEMENTARY INFORMATION: The
Federal-State Coal Advisory Board is
chartered under the Federal Advisory
Committee Act and is required to advise
the Secretary of the Interior on certain
aspects of the Federal coal management
program. Specifically, the board is
required to (1) consider and suggest
policy for leasing targets, tract
delineation, and site-specific analysis;
(2) guide and review the tract ranking
process; (3) provide advice on the sale
scheduling process; (4) recommend
adjustments, if needed, to the
Department ofEnergy's (DOE's) regional
coal production goals; and (5) serve as
the forum for the Department/State
consultation and cooperation for all
leasing aspects of the Federal coal
management program.

The board is comprised of the
members of regional coal teams for the
eight major Federal Coal production
regions. These-teams are made up of the

Governor or an alternate from each
State within the region, the Bureau of
Land Management (BLM) State Director
from each State within the region, and a
team vice-chairperson who is appointed
by, and responsible to, the BLM
Director. The eight Federal coal
production regions are: (1) Green River-
Hams Fork (Colorado and Wyoming); (2)
Uinta-Southwestern Utah (Utah and
Colorado); (3) Southern Appalachian
(Alabama); (4) Powder River (Montana
and Wyoming); (5) Fort Union (Montana
and North Dakota); (6) Western Interior
(Oklahoma); (7) San Juan River (New
Mexico and Colorado); and (8) Denver-
Raton Mesa (Colorado and New
Mexico).

The advisory board, which is required
to convene at least once each year, will
meet on August 12 and 13, 1980, to
develop recommendations for the
Secretary on preliminary regional coal
production goals developed by the
Department of Energy, to review the
coal activity planning process as it has
taken place in certain Federal coal
production regions, and to recommend,
if needed, changes in the activity
planning process. The agenda for the
meeting is attached as Appendix A,

Background briefings on the
production goal-leasing target process
will be presented by DOE, Department
of the Interior (DOI], and BLM
personnel. Departmental and BLM
personnel will also provide information
on the activity planning process and the
status of that process in each of the
regions where activity planning is
underway.

With the regional coal production
goals now being developed by the DOE,
both agencies will, for the first time,
carry out the production goal-leasing
target process set forth at 43 CFR 3420.3.
The DOE is expected to provide its
preliminary coal production goals to the
DOI in mid-July 1980. Within 60 days of
receipt of those preliminary goals, the
DOI must submit its comments on the
goals to the DOE. At the August meeting
the board will be asked to develop
recommendations for the Secretary of
the Interior concerning the DOE
preliminary regional production goals.
The DOE will in turn issue, within 30
days of receipt of the DOI's comments,
final regional production goals. Each
regional coal team will use the fi~al
regional goals and the results of regional
publichearings to develop
recommendations for the Secretary of
the Interior on the final regional leasing
targets.

This meeting will also be an
opportune time for the board to review
the activity planning process. Specific
areas that may be worthy of discussion
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are: (1) Regional coal team guidance for
tract delineation and site-specific
analysis; (2) Methodology and
documentation for tract ranking and
tract selection; (3) Regional coal team
participation in the EIS scoping meetings
and other operational functions within
the region; and (4) Recommendations for
lease sale scheduling.

The public will have the opportunity
to address the board during the
afternoon session on August 12, 1980. In
addition, written comments will be
accepted by the Director of the BLM
until the close of business, August 7.
1980, or at the advisory board meeting.
All comments submitted will become
part of the permanent record of the
advisory board meeting.

The meeting will also serve as a forum
for the official State government
representatives to present their views on
the implementation of the coal program
and make any suggestions for
improvement in the process or to
identify any other areas of particular
State concern.

Dated. July 3,1960.
Ed Hastey,
Assodate Director.

Agenda-Federal-State Coal Advisory Board
Meeting, August 12 and 13, 1980

August 1Z 1980
9:00 a.m.-Welcome and Opening Remarks-

BLM Director
Departmental Officials
Governors

9:30 a.m.-Review of the Agenda and Purpose
of the Meeting

9:45 a.m. Status Report on, and Discussion of.
Coal Activity Planning-
Summary of the Coal Activity Planning
Process

Regional Status Reports
10:15 a.m.-Break
10:30 a.m.-Activity Planning Discussion

(continued)
RCT Vice-Chairpersons
State Government Representatives
Ex Officio Agency Representatives

12-00 Noon--Lunch
1:00 p.m.-Briefing by DOE-

Methodology for Production Goals
Key Assumptions
Preliminary Regional Production Goals
Questions

2:00 p.m.-Briefing by DOI-
Regional Leasing Target Process
Anticipated Schedule
Questions

3:00 p.m.-Break
3:15 p.m--Public Comment Period on Activity

Planning. t~oduction Goals, and Leasing
Targets

5:00 p.m.-Adjourn

August 13, 18
8:30 a.n--Discussion of Goals and Targets
12:00 Noon-Lunch
1:30 p.m-Deliberation and Formulation of

Board Recommendations-

Response to DOE on Production Goals
Target-Setting Methodology

3:00 p.m.-Break
3:15 p.m.-Deliberation and Formulation of

Board Recommendations-
RCT Guidance for Tract Delineation and

Site-Specific Analysis
Methodology and Documentation for Tract

Ranking and Tract Selection
Methodologies

RCT Particpation in the ELS Scoping
Meetings and Other Operational
Functions within the Region

RCT Recommendations for Lease Sale
Scheduling

5:00 p.m.-Adjourn
IFR I0cc. 80530 I, kd--to 3 ]

BILUNG COoE 4310-4W-M

Arizona; Final Decisions on the
Intensive Inventory for BLM Lands In
the Safford District Contiguous to
Coronado National Forest

This notice announces the final
wilderness inventory decisions for
seven units contiguous to the Coronado
National Forest. This decision is issued
under the authority of Section 603 of the
Federal Land Policy and Management
Act of October 21,1976, and in
accordance with the guidelines in the
September 27,1978, BLM Wilderness
Inventory Handbook and Organic Act
Directive No. 78-"1, Change 3.

The public comment period for these
areas was accelerated ahead of the
statewide inventory in order to complete
this inventory at an earlier date. This
early completion is needed so that the
inventory results will be available for a
scheduled joint wilderness study with
the Coronado National Forest.

By publication in the April 30.1980,
Federal Register, pages 28822 and 2883,
the BLM announced the beginning of a
40-day public review and comment
period on seven intensive inventory
units containing approximately 13,533
acres. The public comment period ended
on June 9, 1980. During the public
comment period, two public open houses
were held. All comments, whether
mailed in or presented at a public open
house in writing or verbally, as well as
late comments received in time to be
reviewed before the final decisions were
made, were treated equally. They have
been read. recorded. analyzed, and,
where appropriate, field checked. The
final intensive inventory report,
including maps is available upon
request from either of the following
Bureau of Land Management offices:
Safford District Office, 425 East 4th
Street, Safford. Arizona 85546, phone
(602) 428-4040, or Arizona State Office,
2400, Valley Bank Center. Phoenix.
Arizona 85073, phone (602) 261-3831.

The following is a summary of the
results of the intensive inventory units
studied:

Acrz1 A.-es Ares Aces
Ulm! Na wed pr oed drW;4ed %.3A

WSA

4-70
4-72
4-TO
4-5:O

4.81

Tl-.3A

E2 6,617 3:19 6.156
2 4.12 - - 4312

63

- 1."26 12063 -- 1.05

Ek'ePtc cctv! pl4d

Ilese decisions will become effective
on August 18, 1980. unless timely
protests are received by the Arizona
State Director. Persons wishing to
protest these decisions must file a
written protest with the State Director,
BLM, Arizona State Office. 2400 Valley
Bank Center, Phoenix. Arizona 85073. on
or before close of business August 18.
1980. Only those protests received by
the Arizona State Office by the time and
date specified will be accepted.

The protest must specify the inventory
unit(s) to which it is directed. It must
include a clear and concise statement of
the reasons for the protest, as well as
data to support the reasons stated.

At the conclusion of the protest
period, a Federal Register notice will be
published on those decisions that (1)
were not protested and. therefore, have
become final, and (2) those decisions
which are under formal protesL The
notice %ill identify those inventory units
under protest and will announce that the
decision on the units will not become
final pending a decision on the protest
and any resulting appeal.

Should protests be filed, the Arizona
State Director will consider such
protests, issue a written decision, and
publish a notice in the Federal Register
of the action taken in response to the
protest.

Any person adversely affected by the
State Director's decision on a written
protest. may appeal such decision under
the provisions of 43 CFR Part 4.

All Wilderness Study Areas or
inventory units under protest or
otherwise not formally dropped from
further consideration are subject to
certain management and use restrictions
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as identified'in the Interim Management
Policy published December 12, 1979.
Clair M. Whitlock,
State Director.
July 3,1980.
1FR Doec. 20798 Filed 7-10-80 8:45 am]
BILUNG CODE 4310-4-M

[CA 8328].

California; Proposed Withdrawal and
Reservation of Land
July 1, 1980.

The Water and Power Resources
Service, U.S. Department of the Interior,
has filed application Serial No. CA 8328
for withdrawal of the following
described national forest land from
location and entry under the ini ng
laws, subject to valid existing rights, for
construction of the Union Hill Reservoir
and related facilities, to be built as part
of the Federally-constructed water
storage and conveyance system for the
El Dorado Irrigation District. The
reservoir will provide additional water
storage, to meet pressing residential
demands during the peak summer
periods, utilizing presently available
water supplies.
Mount Diablo Meridian
T. 11 N., R, 13 E.,

A tract of land in the NE SW of Section
32, more particularly described as
follows: Beginning at a point in the
North-South midsection line of said
Section 32 that bears North 00°08'59"
West 2388.99 feet from a found capped
iron pipe marking the South quarter
comer of said Section 32; thence leaving
said midsection line South 90'00'00"
West 752.46 feet; thence North 00°00'00"

East 166.71 feet to a point in the East-
West midsection line of said Section 32;
last said point bears North 87°56'39" East
1861.89 feet from a found capped iron
pipe marking the west quarter corner of
said Section 32; thence along said East-
West midsection line North 87056'39"
East 752.43 feet to the center of said
Section 32; thence along said North-
South midsection line South 00'08'59"

East 193.70 feet back to the point of
beginning.

The area described aggegates
approximately 3.11 acreas in El Dorado
County, California.

For a period of 30 days from the date
of publication of this notice, all persons
who wish to submit comments,
suggestions, or objections in connection
with the proposed withdrawal may
present their views in writing to the
undersigned authorized officer of the
Bureau of Land Management.

Pursuant to Section 204(h) of the
Federal Land Policy and Management
Act of 1976, notice is hereby given that
an opportunity for a public hearing is

afforded in connection with the
proposed withdrawal. All interested
persons who desire to be heard on the
proposed withdrawal must submit'a
ivfitten request for a hearing to the
undersigned. Notice of the public
hearing will be published in the Federal
Register, giving the time and place of
such hearing. The public hearing will be
scheduled and conducted in accordance
with BLM Manual Section 2351.16.B.

The Departmentof the Interior's
regulations provide that the authorized
officer of the BLM will undertake such
investigations as are necessary to
determine the existing and potential
deinands for the lands and their
resources. He will also undertake
negotiations with the applicant agency
with the view of assuring that the areas
sought is the minimum essential to meet
the applicant's needs, providin g for the
maximum concurrent utilization of the
lands for purposes other than the
applicant's, and reaching agreement on
the concurrent management of the lands
and their resources.

The authorized officer will also
prepare a report for consideration by the
Secretary of the Interior, who will
determine whether or not the lands will
be withdrawn and reserved as
requested by the applicant agency. The
determination of the Secretary on the
application will be published in the
Federal Register. The Secretary's
determination shall, in a proper case, be
subject to the provisions of Section
204(C of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2752.

For a period of two years from the
date of publication of this notice in the
Federal Register, the lands will be
segregated from entry as specified
above, unless the application is rejected
or the withdrawal is approved prior to
that date. If the withdrawal is approved
by the Congress, it will be segregated for
a period of 20 yers from date of
approval, or for such period of time as
designated in the Act.

All communications in connection
with this proposed withdrawal should
be addressed to the undersigned, Bureau
of Land Management, Department of the
Interior, Room E--2841, Federal Office
Building, 2800 Cottage Way,
Sacramento, California 95825.
Joan B. Russell,
Chief, Lands Section, Brdnch of Lands and
Minerals Operations.
[FR Doec. 80-20791 Filed 7-10-80 .:45 am)

BILNG CODE 4310-84-M

[N-293251

Realty Action-Non-competitive Sale;
Public Land in White Pine County, Nev.
July 3, 1980.

The following described land has
been examined and identified for
disposal by sale under Section 203 of the
Federal Land Policy and Management
Act of 1976 (90 Stat. 2750; 43 U.S.C.
1713):
Mount Diablo Meridian
T. 22 N., R. 64 E.,

Sec. 4, W SW SW1SE ;
Sec. 9. NE NE1ANE ANW A,

NWV4NW'/4NW' NE .
The above-described land, comprising

10 acres, is being offered as a direct,
non-competitive sale to Lyman J.
Rosenlund, owner of the adjoining tract
and improvements on the sale tract.

In 1957, Mr. Rosenlund purchased 5
acres of land which he mistakenly
believed included a service station-bar
and out buildings. It was later
determined that the improvements were
on public land immediately east of the
land he had purchased. Disposal by
direct sale, rather than public auction,
will legalize his occupancy of the land,
protect his equity investment in the
improvements on the land, and
eliminate an undue hardship if he were
compelled to remove or otherwise
dispose of the improvements.

The sale will resolve a complicated
trespass situation. The lands have not
been used and are not required for any
federal purpose. Disposal would best
serve the public interest. The sale is
consistent with the Bureau's planning
system.

The land will not be offered for sale
for at least 60 days after the date of this
notice.

Patent, when issued, will contain the
following reservations:

1. A right-of-way thereon for ditches
and canals constructed by the authority
of the United States. Act of August 30,
1890, 26 Stat. 391; 43 U.S.C. 945.

2. All mineral deposits in the lands so
patented, and to it, or persons
authorized by it, the right to prospect,
mine, and remove such deposits from
the same under applicable law and such
regulations as the Secretary of the
Interior may prescribe.

And will be subject to:
1. A right-of-way for White Pine

County Road No. 18 which traverses
section 9.

2. Those rights for highway purposes
which have been granted to the State of
Nevada, Department of Highways, its
successors or assigns, by permit No.
CC-022968, under the Act of November
9, 1921, (42 Stat. 212),
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3. Those rights for powerline purposes
which have been granted to ML Wheeler
Power, Inc., its successors or assigns, by
permit No. N-5485 under the Act or
March 4,1911 (36 Stat. 1253, 43 U.S.C.
961).

4. Those rights granted by oil and gas
lease, N-9398, made under Section 29 of
the Act of February 25,1920,41 Stat 437
and the Act of March 4,1933,47 Stat
1570. This patent is issued subject to the
right of the prior permittee or lessee td
use so much of the surface of said land
as is required for oil and gas exploration
and development operations, without
compensation to the patentee for
damages resulting from proper oil and
gas operations, for the duration of oil
and gas lease, N-9398, and any
authorized extension of that lease. Upon
termination or relinquishment of said oil
and gas lease, this reservation shall
terminate. .

5. Those rights granted by geothermal
lease, N-14981, made under the
Geothermal Steam Act of 1970, 84 Stat.
1566; 30 U.S.C. 1001-1025. This patent is
issued subject to the right of the prior
permittee or lessee to use so much of the
surface of said land as is required for
geothermal exploration and
development operations, without
compensation to the patentee for
damages resulting from proper
geothermal operations, for the duration
of geothermal lease, N-14981, and any
authorized extension of that lease. Upon
termination or relinquishment of said
geothermal lease, this reservation shall
terminate.

6. Those rights granted by geothermal
lease, N-14982, made under the
Geothermal Steam Act of 1970, 84 Stat
1566; 30 U.S.C. 1001-1025. This patent is
issued subject to the right of the prior
permittee or lessee to use so much of the
surface of said land as is required for
geothermal exploration and
development operations, without
compensation to the patentee for
damages resulting from proper
geothermal operations, for the duration
of geothermal lease, N-14982, and any
authorized extension of that lease. Upon
termination or relinquishment of said
geothermal lease, this reservation shall
terminate.

Detailed information concerning the
sale is available for review at the
Nevada State Office, 300 Booth Street,
Reno, Nevada.

For a period of 45 days, interested
parties may submit comments to the
Secretary of the Interior, BLM-320,
Washington, D.C. 20240. Any adverse
comments will be evaluated by the
Secretary, who may vacate or modify
this realty action and issue a final
determination. In the absence of any

action by the Secretary, this realty
action will become the final
determination of the Department of the
Interior and the required payment, plus
the cost of publishing the notice, shall be
requested of Mr. Rosenlund. Such
payment, in full, is in accordance with
43 CFR 1822.1-2.
Win. J. Malencik,
Chief, Division of Technical Services.
|FR Dc. I-30rM Fed 7-1o4f MS am)j
BILLNG CODE 43)04-M

INTERSTATE COMMERCE

COMMISSION

[Notice No. 1871

Assignment of Hearings
July Z 190.

Cases assigned for hearing,
postponement, cancellation or oral
argument appear below and will be
published only once. This list contains
prospective assignments only and does
not include cases previously assigned
hearing dates. The hearings will be on
the issues as presently reflected in the
Official Docket of the Commission. An
attempt will be made to publish notices
of cancellation of hearings as promptly
as possible, but interested parties
should take appropriate steps to insure
that they are notified of cancellation or
postponements of hearings in which
they are interested.

No. MC-102567 (Sub-No. 226F),
McNair Transport. Inc., now being
assigned for hearing on October 21, 1980
(2 weeks) at Houston, TX at the Lamar
Hotel, Main Street at Lamar Avenue.

No. MC-124887 (Sub-No. 71F), Shelton
Trucking Service, Inc., is transferred to
Modified Procedure.

No. MC-66746 (Sub-No. 23F), Shippers
Express, Inc., now being assigned for
hearing on September 16,1980 (9 days)
at Jackson, MS location of hearing room
will be designated later.

No. MC-82109 (Sub-No. 5F), Louis P.
Cote, Inc., is transferred to Modified
Procedure.

Njo. MC-121254 (Sub-No. 2F. O'Leary
Transportation Co., Inc., is postponed
indefinitely.

No. MC 2754 (Sub-No. 30F), Neuendorf
Transportation Company, now assigned
fof continued hearing on July 8, 1980 (4
Days), at the Concourse Hotel. 1 West
Dayton, Madison, WI.

No. MC 125433 (Sub-No. 267F), F-B
Truck Line Company, now assigned for
hearings on July 14,1980 at Chicago, IL..
is canceled and Application Dismissed.

No. MC 114211 (Sub-No. 411F),
Warren Transport, Inc., now assigned
for hearing on June 18,1980 at

Washington, DC., is canceled and
transferred to Modified Procedure.

No. MC 121598 (Sub-No. 7F],
Shelbyville Express, Inc., transferred to
Modified Procedure.

No. MC 135070 (Sub-No. 48F), Jay
Lines, Inc., now assigned for hearing oft
July 9,1980 at Chicago, IL is canceled
and transferred to Modified Procedure.

No. MC 69116 (Sub-No. 232F), Spector
Industries, Inc. d/b/a/ Spector Freight
System. now assigned for hearing on
July 14,1980 at Washington. DC., is
canceled and transferred to Modified
Procedure.

No. MC 682 (Sub-No. 16F]. Burnham
Van Lines, Inc., now assigned for
hearing on July 15,1980 at Atlanta, GA.,
is canceled and Application Dismissed.

No. MC 4963 (Sub-No. 67F], Jones
MotorCompany, Inc. now assigned for
hearing on June 30.1980 at Washington,
DC., is canceled.

No. MC 11456 (Sub-No. 314F), Shaffer
Trucking. Inc., transferred to Modified
Procedure.

No. MC 119673 (Sub-No. 15F), Watkins
Trucking. Inc., transferred to Modified
Procedure.

No. MC 111545 (Sub-No. 286F). Home
Transportation Company, Inc.,
Application Dismissed.

No. MC 57239 (Sub-No. 45F), Renner's
Express, Inc., now assigned for hearing
on July 21,1980 at Indianapolis, IN., is
canceled and transferred to Modified
Procedure.

No. MC 144122 (Sub-No. 5OF), Carretta
Trucking, Inc., now assigned for hearing
on July 22,1980 will be held in Room No.
F-2220, Federal Building, 26 Federal
Plaza, New York, NY.

No. MC 5965 (Sub-No. 20F), Sheehan
Carriers, Inc., now assigned for hearing
on July 23,1980 will be held in Room No.
F-2220, Federal Building. 26 Federal
Plaza, New York. NY.

No. MC 61129 (Sub-No. 8F), B & H
Freight Lines, Inc., now assigned for
hearing on July 7,1980 at Kansas City,
MO., is canceled and reassigned for
hearing on July 29,1980 (1 Weekl, at the
Holiday Inn, At the Junction of Missouri
Highway 13 and US Highway 50.
Warrensburg. MO.

No. MC 103051 (Sub-No. 479F Fleet
Transport Company, Inc., transferred to
Modified Procedure.

No. MC 118318 (Sub-No. 44F). IDA-
CAL Freight Lines, Inc, now being
assigned for hearing on September 11,
1980 (2 Days), at Boise, ED. in a hearing
room to be designated later.

No. MC 42710 (Sub-No. 15F). Ben's
Transfer & Storage Company, Inc., now
being assigned for hearing on September
15,1980 (5 Days), at Boise, ID. in a
hearing room to be designated later.
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No. MC 144122 (Sub-No. 48F), Carretta
Trucking, Inc., now assigned for hearing
on July 15, 1980 will be held in Meeting
Room "A", Fort Worth Public Library,
300 Taylor Street, Fort Worth, TX.

No. MC 121658 (Sub-No. 13F), Steve D.
Thompson Trucking, Inc., now assigned
for hearing on July 7, 1980 at Ft. Worth,
TX,, is canceled and reassigned for
hearing on July 7, 1980 (5 Days), at the
Le Baron Hotel, 1055 Regal Road, Dallas,
TX., and continued to July 14,1980 (5
Days), at the Ramada Inn, U.S. Highway
165 Bypass, Monroe, LA.

No. MC 145588 (Sub-No. 13F), Gulf
Mid-Western, Inc., now assigned for
hearing on July 17, 1980 will beheld in
Meeting Room "A", Fort Worth Public
Library, 300 Taylor Street, Fort Worth,
TX.

No. MC 121654 (Sub-No. 27F), Coastal
Transport & Trading Company, now
assigned for hearing on July 9, 1980 at
Jacksonville, FL., is canceled and
reassigned for hearing on July 9, 1980 (1'
Day), at the Desoto Hilton Hotel, 15 East
Liberty Street, Savannah, GA.

No. MC 52709 (Sub-No. 363F), Ringsby
Truck Lines, Inc., now assigned for
hearing on September 15, 1980 at
Missoula, MT., is canceled and
reassigned for hearing on September 15,
1980 (5 Days), at Spokane, WA in a
hearing room to be designated later.

No. MC 61470 (Sub-No. 6F), Bryan
Truck Line, Inc., now assigned for
hearing on July 9, 1980 at Detroit, MI., is
postponed to September 10, 1980 (3
Days), at Detroit, MI., in a hearing room
to be designated later.

No. MC 24379 (Sub-No. 54F), Long
Transportation Company, now assigned
for hearing on July 14, 1980 at Detroit,
MI., is postponed to September-15, 1980
(5 Days), at Detroit, MI., in a hearing
room to be designated later.

No. MC 71478 (Sub-No. 45F), The
Chief Freight Lines Company, now
assigned for continued hearing on July
21, 1980 at 11:00 a.m. local time at the
Offices of the Interstate Commerce
Commission in Washington, DC.

No. MC 147167 F, T. C. Spires, Inc.,
now being assigned for hearing on
September 24, 1980 (3 Days), at
Cincinnati, OH,, in a hearing room to be
designated later.

No. MC 133541 (Sub-No. 8F),
McKibben Motor Service, Inc., now-
being assigned for hearing on September
29, 1980 (2 Days), at Cincinnati, OH., in a
hearing room to be designated later.

No. MC 119441 (Sub-No. 50F), Baker
Hi-Way Express, Inc., now being
assigned for hearing on October 1, 1980
(3 Days), at Cincinnati, OH., in a hearing
room to be designated later.

No. MC 145588 (Sub-No. 12F), Gulf
Mid-Western, Inc., now being assigned
for hearing on September 9, 1980 (1
Day), at Ft. Worth, TX., in a hearing
room to be designated later.

No. MC 135070 (Sub-No. 58F), Jay
Lines, Inc., now being assigned for
hearing on September 10, 1980 (3 Days),
at Ft. Worth, TX., in a hearing room to
be designated later.

No. MC 52727 (Sub-No. 3F), Ray
Bellew, Inc., now being assigned for
hearing on September 15,1980 (5 Days),
at Ft. Worth, TX., in a hearing room to
be designated later.

No. MC 136711 (Sub-No. 40F),
McCorkle Truck Line, Inc., is transferred
to Modified Procedure.

No. MC 134755 (Sub-No. 192F),
Charter Express, Inc., is transferred to
Modified Procedure.

No. MC 142252 (Sub-No. 2F), C. White
& Son, Inc., now assigned for hearing on
July 10, 1980 at Boston, MA. is canceled
and transferred to Modified Procedure.
Agatha L. Mergenovicb,
Secretary.
IFR Doe- 80-20666 Filed 7-10-80 8:45 am]

BILLING CODE 7035-0-M

[Docket No. AB-43 (Sub-No. 45F)]

Illinois Central Gulf Railroad Co.;
Abandonment Between Rio, La, and
Lexie, MS, in Washington Parish, La,
and Walthall County, MS

Notice is hereby given pursuant to 49
U.S.C. 10903 that by a decision decided
April 30, 1980, a finding, which is
administratively final, was made by the
Administrative Law Judge, stating that,
the present and future public
convenience and necessity permit the
abandonment by the Illinois Central
Gulf Railroad Company and New
Orleans Great Northern Railway
Company of those portions of the line of
railroad, and operations thereof,
extending from milepost 64.8 near Rio,
Washington Parish, LA, to milepost
102.0 near Lexie, Walthall County, MS, a
distance of 37.2 miles including all yard
and sidetracks, subject to the conditions
for the protection of employees
discussed in Oregon Short Line 1. Co.-
Abandonment Goshen, 360 I.C.C. 91
(1979), and further that applicant shall
keep intact all of the right-of-way
underlying the track, including all the
bridges and culverts for a period of 102
days from-June 2,1980, to permit any
state or local government agency or
other interested party to negotiate the
acquisition for public use of all or any
portion of the right-of-way. A certificate -
of abandonment will be issued to the

Illinois Central Gulf Railroad Company
based on the above-described finding of
abandonment, 30 days after publication
of this.notice, unless within 30 days
from the date of publication, the
Commission further finds that:

(1) A financially responsible person
(including a government entity) has offered
financial assistance (in the form of a rail
service continuation payment) to enable the
rail service involved to be continued. The
offer must be filed and served no later than
15 days after publication of this Notice and

(2) it is likely that such proffered asslstanc0
would-
(a) Cover the difference between the

revenues which are attributable to such
line of railroad and the avoidable cost of
providing rail freight service on such line,
together with a reasonable return on the
value of such line, or

(b) Cover the acquisition cost of all or any
portion of such line of railroad.

If the Commission so finds, the
issuance of a certificate of abandonment
will be postpoied for such reasonable
time, not to exceed 6 months, as Is
necessary to enable such person or
entity to enter into a binding agreement,
with the carrier seeking such
abandonment, to provide such
assistance or to purchase such line and
to provide for the continued operation of
rail service over such line. Upon
notification to the Commission of the
execution of such an assistance or
acquisition and operating agreement, the
Commission shall postpone the issuance
of such a certificate for such period of
time as such an agreement (including
any extensions or modifications) Is in
effect. Information and procedures
regarding the financial assistance for
continued rail service or the acquisition
of the involved rail line are contained in
the Notice of the Commission entitled
"Procedures for Pending Rail
Abandonment Cases" published in the
Federal Register on March 31, 1976, at 41
FR 13691, as amended by publication of
May 10, 1978, at 43 FR 20072. All
interested persons are advised to follow
the instructions contained therein as
well as the instructions contained in the
above-referenced decision.
Agatha L. Mergenovich
Secretary.
iFR Doc. 80-20669 Filed 7-1080: 8:43 aml
BILLING CODE 7035-01-M
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[Finance Docket Nos. 29303 (Sub-No. 1),
29370]

Montana Railway Corp.; Purchase
(Portion)-Chicago, Milwaukee, St.
Paul, & Pacific Railroad Co. (Richard B.
Ogilvie, Trustee) and Union Pacific
Railroad Co. and Oregon-Washington
Railroad & Navigation Co.; Purchase
(Portion)-Chicago, Milwaukee, St.
Paul, and Pacific Railroad Co. (Richard
B. Ogilvie, Trustee)
AGENCY: Interstate'Commerce
Commission.
ACTION: Notice of Corrected Decision.

SUMMARY: The Commission is correcting
its decision, published on June 25, 1980,
at 45 FR 42889, dated June 20, 1980,
accepting the application of the
Montana Railway Corporation and the
Union Pacific Railroad Company and
Oregon-Washington Railroad &
Navigation Company to purchase
certain properties of the Chicago,
Milwaukee, St. Paul, and Pacific
Railroad Company.
DATES: This decision shall be effective
on the date it is served.
FOR FURTHER INFORMATION CONTACT.
Ellen D. Hanson, (202) 275-6454.
SUPPLEMENTAL INFORMATION: By
decision dated June 20, 1980, published
on June 25, 1980, at 45 FR 42889, the
Commission accepted for consideration
the applications of the Montana Railway
Corporation and the Union Pacific
Railroad Company and Oregon-
Washington Railroad & Navigation
Company (UP) to purchase certain
properties of the Chicago; Milwaukee,
St. Paul, and Pacific Railroad Company,
located in the states of WA, ID, and MT.
Inadvertently, ordering paragraph
number 2 stated the incorrect docket
number for UP's application.

Ordering paragraph number 2, on page
42890 should be changed to read as
follows:

2. The application in Finance Docket
No. 29370 is accepted for consideration.
Agatha L Mergenovich,
Secretary.

FR Doc- 8-20670 Filed 7-10-80; 845 am]
BILLING CODE 7035-01-M

[Finance Docket No. 29340 (Sub-No. 1)]

Norfolk and Western Railway Co.;
Trackage Rights-Over Consolidated
Rail Corp. and Illinois Central Gulf
Railroad Co.

NORFOLK AND WESTERN
RAILWAY COMPANY (NW), 8 North
Jefferson Street, Roanoke, VA 24042,
represented by John S. Shannon, Vice
President-Law, Norfolk and Western
Railway Company, Roanoke, VA 24042,

hereby gives notice that on the 17th day
of June, 1980, it filed with the Interstate
Commerce Commission at Washington,
DC, an application pursuant to 49 U.S.C.
11343 for authority to acquire trackage
rights over the tracks of Consolidated
Rail Corporation (Conrail) extending
between milepost 115.4 at Main Street in
Urbana, IL and milepost 118.5 at
Randolph Street in Champaign. IL, a
distance of approximately 3.1 miles, and
over the tracks of Illinois Central Gulf
Railroad Company (ICG) between
milepost 0.48 at Randolph Street and
milepost 1.06 just east of Prospect
Avenue, all in Champaign, IL, a distance
of approximately .58 miles. The trackage
rights will be bridge rights only.

Applicant is operating under Service
Order No. 1470 served May 9, 1980.

In accordance with the Commission's
regulations (49 CFR 1108.8) in Ex Parte
No. 55 (Sub-No. 4), Implementation-
Nat'l Environmental Policy Act, 1969,
352 I.C.C. 451 (1976), any protests may
include a statement indicating the
presence or absence of any effect of the
requested Commission action on the
quality of the human environment. If
any such effect is alleged to be present,
the statement shall indicate with
specific data the exact nature and
degree of the anticipated impact. See
Implementation-Nat') Environmental
Policy Act, 1969, supra, at p. 487.

Interested persons may participate
formally in a proceeding by submitting
written comments regarding the
application. Such submissions shall
indicate the proceeding designation
Finance Docket No. 29340 (Sub-No. 1)
and the original and two copies thereof
shall be filed with the Secretary,
Interstate Commerce Commission.
Washington, DC 20424, nOt later than 45
days after the date notice of the riling of
the application is published in the
Federal Register. Such written
comments shall include the following:
the person's position, e.g., party
protestant or party in support, regarding
the proposed transaction; specific
reasons why approval would or would
not be in the public interest; and a
request for oral hearing if one is desired.
Additionally, interested persons who do
not intend to formally participate in a
proceeding but who desire to comment
thereon, may file such statements and
information as they may desire, subject
to the filing and service requirements
specified herein. Persons submitting
written comments to the Commission
shall, at the same time, serve copies of
such written comments upon the
applicant, the Secretary of

Transportation and the Attorney
General.
Agatha L Mergenovich.
Secretary.

BILLING COoE 7035-01-U

[Finance Docket No. 29197F]

Pend Oreille Valley Railroad, lnc4
Operation of a Une of Railroad in Pend
Oreille County, Wash.

PEND OREILLE VALLEY RAILROAD,
INC., represented by Fritz R. Kahn.
Esquire and Steven H. Dome, Esquire,
Verner, Liipfert, Bernhard and
McPherson, 1660 L Street, N.W., Suite
1100, Washington, DC 20036. hereby
gives notice that on the 9th day of
December, 1979, it filed with the
Interstate Commerce Commission at
Washington, DC, an application
pursuant to 49 U.S.C. 10901 for authority
to operate a line of railroad formerly
owned and operated by the bankrupt
Chicago. Milwaukee, St. Paul and Pacific
Railroad Company (MILW).

The line begins at milepost 43.6 at
Newport, Pend Oreille County, WA, and
extends in a northwesterly direction to
milepost 104.7 at Metaline Falls, Pend
Oreille County, WA for a total fo 61.1
miles.

Applicant is a wholly-owned
subsidiary of Kyle Railways, Inc., and is
operating under Service Order No. 1399,
served September 26,1979. This
proceeding is directly related to Finance
Docket No. 29198 (Sub-No. 1].

In the opinion of the applicant, the
granting of the authority sought will not
constitute a major Federal action
significantly affecting the quality of the
human environment within the meaning
of the National Environmental Policy
Act of 1969. In accordance with the
Commission's regulations (49 CFR
1108.8) in'Ex Parte No. 55 (Sub-No. 4),
Implementation-Nat'l Enironmental
PolicyAct, 1969, 352 LC.C. 451 (1976),
any protests may include a statement
indicating the presence or absence of
any effect of the requested Commission
action on the quality of the human
environment. If any such effect is
alleged to be present, the statement
shall indicate with specific data the
exact nature and degree of the
anticipated impact. See
Implementotion-Nat'lEnvironmental
Policy Act, 19689, supra, at p. 487.

Pursuant to the provisions of the
Interstate Commerce Act, as amended,
the proceeding will be handled without
public hearings unless comments in
support or opposition on such
application are filed with the Secretary,
Interstate Commerce Commission. 12th
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and ConstitutiQn Avenue, N.W.,
Washington, DC 20423, and the
aforementioned counsel for applicant,
within 30 days after date of first
publication in a newspaper of general
circulation. Any interested person is
entitled to recommend to the
Commission that it approve, disapprove,
or take any other specified action with
respect to such application.
Agatha L. Mergenovich,
Secretary._
[FR Doc. 80-2068 Filed 7-10-80; 8:45 am]

BILLING CODE 7035-01-M

INTERNATIONAL TRADE

COMMISSION

[Investigation No. 337-TA-68]

Certain Surveying Devices;
Commission Determination and Order

Notice is hereby given that the
Commission, upon consideration of the
presiding officer's recommended
determination and the record in this
proceeding, investigation No. 337-TA-
68, Certain Surveying Devices, has
determined (Chairman Alberger and
Commissioner Stem dissenting] that
there is a violation of section 337 of the
Tariff Act of 1930 (19 U.S.C. 1337] in the
importation or sale of certain surveying
devices which infringe the sole claim of
U.S. Letters Patent 3,172,205, and has
ordered that infringing surveying
devices be excluded from entry into the
United States for the term of the patent
(until Mar. 9, 1982], unless the
importation is licensed by the patent
owner. The Commission also ordered
that the surveying devices ordered to be
excluded from entry are entitled to entry
into the United States under bond in the
amount of 32 percent ad valorem during.
the period that this action is pending
before the President.

The Commission's order is effective
on the date of publication of this notice
in the Federal Register (July 11, 1980).
Any party wishing to petition for
reconsideration must do so within
fourteen (14) days of service of the
Commission determination. Such
petitions must be in accord with § 210.56
of the Commission rules (19 CFR 210.56).
Any person adversely affected by a final
Commission determination may appeal
such determination to the United States'
Court of Customs and Patent Appeals.

Copies of the Commissions
Determination, Order, and
Memorandum Opinion (USITC
Publication 1085, July 1980) are available
to the public during official working
hours at the Office of the Secretary,
United States International Trade
Commission, 701 E Street, NW.,

Washington, D.C. 20436, telephone (202]
523-0161. Notice of the institution of the
Commission's investigation was
published in the Federal Register of July
5, 1979 (44 FR 39315].

By order of the Commission.
Issued. July 7,1980.

Kenneth R. Mason,
Secratary.
[FR Do," 80-2071 Fled-7-1.-90; &45 am]

BILLING CODE 7020-02-M

DEPARTMENT OF JUSTICE

Attorney General

Proposed Consent Decree in Action
To Enjoin Violations of an NPDES
Permit by Barnes Worsteds, Inc.

In accordance with Departmental
policy, 28 CFR 50.7, 38 FR 19029, notice
is hereby given that on June 4, 1980, a
proposed consent decree in United
States v. Barnes Worsteds, Inc. (D.
Mass. No. 75-4304-T), was lodged with
the United States District Court for the
District of Massachusetts. The proposed
consent decree covers a textile mill in
Massachusetts, and it requires the
corporation to bring its textile mill into
compliance with its permit and the
requirements of the Clean Water Act. In
addition, it provides for payment of a
civil penalty to the United States in the
amount of $500 for each calendar day
after the effective date of this decree"
that it fails to comply with said permit.

The proposed consent decree may be
examined at the Clerk's office, U.S. Post
Office and Courthouse, Congress Street,
Boston, Massachusetts 02109 and at the
Pollution Control Section, Land and
Natural Resources Division of the
Department of Justice, Room 2644, Ninth
and Pennsylvania Avenue, N.W.,
Washington, D.C:20530. A copy of the
proposed decree may be obtained in
person or by mail from the Pollution
Control Section, Land and Natural
Division, Department of Justice..

The Departmentof Justice will receive
written comments relating to the
proposed consent decree until August
11, 1980. Comments should be addressed
to the Deputy Assistant Attorney
General, Land and Natural Resources
Division, Department of Justice,
Washington, D.C. 20530, and should
refer to United States v. Barnes
Worsteds, Inc. (D. Mass. No. 75-4304-T),
D. J. Ref. 90-5-1-1-471.
Angus MacBeth,
DeputyAssstantAttorney General, Land and
Natura]Resources Divison.
[FR Dor 80-20795 Filed 7-10-8o; .45 am]
BILNG CODE 4410-01-M

DEPARTMENT OF LABOR

Mine Safety and Health Administration

[Docket No. M-80-58-M]

Cargill Inc.; Petition for Modification of
Application of Mandatory Safety
Standard

Cargill Incorporated, Post Office Box
339, Patterson, Louisiana 70392 has filed
a petition to modify the application of 30
CFR 57.21-46 (gassy mines-ventilation)
to its Belle Isle Mine located in St. Mary
Parish, Louisiana, in accordance with
section 101(c) of the Federal Mine Safety
and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The petitioner is mining domal salt.
Because of the geologic structure of the
domal salt formation there are no
physical restrictions on heading
dimensions or types of mining
equipment used. The mine was designed
with 80 foot floor-to-ceiling heights
having pillar dimensions based on a
width to height ratio of 2 to I so that
large equipment could be used
effectively. The design and operation Is
a departure from conventional mining
and is unique to salt domal mining.

2. The petitioner's mine was classified
gassy in June 1979, and it is now subject
to all of the mandatory standards of 30
CFR 57.21. These standards, the
petitioner alleges, do not allow for
mining on the scale and dimensions
practiced by the petitioner. Application
of these standards to the petitioner's '
mine would necessitate redesign of the
mine, methods of operation, and limit
the size of equipment used. For example,
either the width to height ratio of 2:1 for
pillar dimensions would have to be
reduced to a less safe ratio of 1.25:1, or
the roof height would have to be limited
to 50 feet under 30 CFR 57.21-46, and
heading widths would have to be held to
a maximum of 40 to S0 feet; Thus, Its
large 50 ton haulage units and front-end
loaders of 12 yards capacity would be
rendered unusable.

3. As an alternative to the application
of 30 CFR 57.21-46, the petitioner
proposes tp:

a. Make crosscuts at intervals that
will result in centerline distances of
approximately 230 feet for those
crosscuts made between rooms with
such room widths and crosscut width
being approximately 70 feet in distance;

b. Make crosscuts in accordance with
the mine plan at the earliest opportunity
without requiring the crosscut to hole
through before advancing the room face
35 feet beyond the next centerline.

c. Perform face advance blasting with
no miners underground.
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d. Use only permissible. equipment
during periods when drilling and cutting
are being done. The permissible
equipment will contain methane
monitoring devices allowing electrical
de-energization of such equipment.

e. Provide suitable means of face
ventilation during all drilling and cutting
activities.

f. Perform periodic methane spot
checks of the ventilation air streams
during cutting and drilling operations.
Records of such methane spot checks
will be kept and be available to any
interested lerson.

6. The described alternative to
application of 30 CFR 57.21-46 will
achieve the same result as the
mandatory standard and it will at all
times guarantee the miners no less than
the same measure of protection afforded
by the standard, the petitioner states.

Request for Comments
Persons interested in this petition may

furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.'

Dated: June 27,1980.
Frank A. White,
Director, Office of Standards, Regulations
and Variances.
[FR Dc. 80-20514 Filed 7-10--80 &%5 am]

BILLING CODE 4510-43-M

[Docket No. M-80-93-C]

Consolidation Coal Co.; Petition for
Modification of Application of
Mandatory Safety Standard

Consolidation Coal Company
(Consol], Consol Plaza, Pittsburgh,
Pennsylvania 15241 has filed a petition
to modify the application of 30 CFR
75.1403-9 (criteria-shelter holes) to its
Humphrey No. 7 Mine located in
Monongalia County, West Virginia, in
accordance with section 101(c) of the
Federal Mine Safety and Health Act of
1977.

A summary of the petitioner's
statements follows:

1. The portal haulage track is old; it
has been in existence since 1970. The
roof in crosscuts shows extreme
deterioration. Workers engaged in
removing fallen material, etc., could be
exposed unnecessarily to a hazardous
roof condition. To establish shelter holes.
in existing coal pillars would disturb the
auxiliary roof support and create a
hazardous roof condition.

2. As an alternative to the
requirements of 30 CFR 75.1403-9 the
petitioner proposes to designate and
maintain strategically located crosscuts
having controllable roof conditions as
positive security areas along the portal
track. The track will not be used for coal
haulage at any time. No person shall
enter this area without permission from
the dispatcher. If a dispatcher permits a
person to travel in the area on foot,
haulage equipment shall not be
permitted to travel through this entry
until the pedestrian has informed the
dispatcher that he or she is in the clear.
Should the operator of mobile
equipment see a pedestrian, he or she
will stop the equipment until the person
passes by the equipment, or gets In the
clear.

3. The petitioner states that the
proposed alternative procedure will
provide no less than the same measure
of protection as 30 CFR 75.1403-9.

Request for Comments

Persons interested in this petition may
furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the peitition
are available for inspection at that
address.

Dated: June 27,1980.
Frank A. White,
Director, Office of Standards, Regulations
and Variances.
[FR Doc. 80-044 Filed 7-10-0 143 azm]

BILLING CODE 4610-43-M

[Docket No. M-80-94-C]

Emery Mining Corp.; Petition for
Modification of Application of
Mandatory Safety Standard

Emery Mining Corporation, P.O. Box
310, Huntington, Utah 84528 has filed a
petition to modify the application of 30
CFR 75.1707 (escapeways; intake air;
separation from belt and trolley haulage
entries) to its Deer Creek Mine located
in Emery County, Utah, in accordance
with section 101(c) of the Federal Mine
Safety and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. Trolley haulage is in general use
throughout the petitioner's longwall
mine. Track haulage is necessary
because of local softness of the floor
and the heavy loads carried. The
petitioner found battery-powered
locomotives to be unreliable and diesel-

powered equipment was rejected by
miners.

2. Adoption of trolley haulage in the
longwall entries would eliminate
exposure to the present hazards of
unloading and reloading when
transferring materials from one
transportation system to another. Also,
miners could be transported in mantrips
down the center of the entry away from
the hazard of rib sloughage. In the event
of an emergency, dependable, speedy,
and safe transportation would be
available to personnel.

3. The coal seam is sufficiently thick
to allow proper ventilation through a
single entry for adequate dilution of
methane and respirable dust. Roof
stresses can be distributed to solid
blocks of coal rather than to chain
pillars.

4. As an alternative to the application
of 30 CFR 75.1707, the petitioner
proposes to use the escpeway
ventilated by intake air as a trolley
haulageway in each longwall entry
while employing the following measures:

a. Each longwall trolley system would
be powered by a rectifier that is
separate from and independent of the
general main trolley system, but with an
alternative of receiving power from the
general main trolley system through an
automatic circuit breaker.

b. The longwall trolley system would
be energized and used only after
persons in the working section are
alerted by a warning light. The
motorman would telephone inby
personnel to close an interlock inby
switch so the outby switch could
energize the trolley system.

c. At the beginning of a shift, only a
responsible person designated by
management would be permitted to
energize the trolley system. The trolley
system would be deenergized when not
in use and at the end of each shift when
miners leave the working section.

d. Automatic fire warning devices
would be installed along the entire
length of the longwall trolley systems.
They will comply with the requirements
of 30 CFR 75.1103 as applicable. The
devices will alert miners at the face and
along the entry of a fire in the entry, and
would automatically deenergizethe
trolley in the entry. The petitioner also
would install fire extinguishers and fire
suppression equipment at a number of
specified places.

5. The petitioner alleges that the
proposed alternative will not result in a
diminution of safety to the miners, and
at all times it will guarantee no less than
the same measure of protection as
afforded them by application of 30 CFR
75.1707.
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Request for Comments
Persons interested in this petition may

furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,-
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: June 26,1980.
Frank A. White,
Director, Office of Standards, Regulations
and Variances.
[FR Doe. 80-20447 Filed 7-10-80 8:45 am]
BILLING CODE 4510-43-M

[Docket No. M-80-57-M]

Occidental Oil Shale, Inc.; Petition for
Modification of Application Mandatory
Safety Standard

Occidental Oil Shale, Inc., a division
of Occidental Petroleum, P.O. Box 2687,
Grand Junction, Colorado 81501 had
filed a petition to modify the application-
of 30 CFR 55.9-2 (loading, hauling,
dumping] to its Logan Wash Mine
located in Garfield County, near
DeBeque, Colorado, in accordance with
section 101(c) of the Federal Mine Safety
and Health Act of 1977.

The substance of the petition follows:
1. The petitioper has operated six (6)

modified insitu retorts underground in
the past years under variances granted
through a Colorado State Plan
agreement with the Mining Enforcement
and Safety Administration (MESA], -
Department of the Interior. An operating
stricture of one and one half (1 )
percent oxygen (wet basis) limit in the
retort off-gas stream was established,
This limit was acceptable for the single
retort tests being conducted. A higher
limit is needed now for a
commercialization demonstration.

2. On September 2, 1977, the petitioner
requested raising the permissible limit
for oxygen to 4.5 percent by volume (wet
basis]. The Mine Safety and Health
Administration (MSHA, formerly
MESA) denied the request until
explosibility test data was available.
Under contract to the petitioner,
Allegany Ballistics Laboratory
established that oxygen off-gas mixtures
containing less than nine (9) percent
oxygen by volume (wet basis] are not
explosive when the concentration of all
combustibles exceeds the lower
explosive limit (calculated) of the
mixture.

3. The petitioner proposes to modify
application of 30 CFR 57.4-58 to permit
one to four weeks of operation for each
of two (2) small-scale retorts (only one

burner is to be test operated at a time)
underground for the purpose of
evaluating the newly designed retort
ignition burners. Burner fuel will be
either shale oil or diesel fuel.

4. A number of safeguards are
described, including monitoring for
various gases such as nitrogen,
hydrogen, and methane; ventilation
proposals; rescue equipment and
training; and evacuation and
contingency plans.

5. Based on extensive experience over
the years, the petitioner states that all
anticipated relevant factors have been
taken into account to guarantee the
greatest degree of safety during retort
operations and that these will provide
miners the same degree of protection as
afforded by the standard.

Request for Comments
Persons interested in this petition may

furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard. Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated. June 27,1980.
Frank A. White,
Director, Office of Standards, Regulations
and Variances.
FR Doc. 80-20446 iled 7-10-89:;.45 am]

BILLING CODE 4510-43-M

[Docket No. M-80-87-C)

United Castle Coal Co.; Petition for
Modification of Application of
Mandatory Safety Standard

United Castle Coal Company, Route 1,
Box 523, Norton, Virginia 24273 has filed
a petition to modify the application of 30
CFR 75.1701 (Abandoned areas,
adjacent mines; drilling of bore holes) to
its No. 1 Mine located in Wise County,
Virginia, in accordance with section
101(c) of the Federal Mine Safety and
Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The petitioner is drilling 20 foot
deep holes in ribs at a 45 degree angle
and 20 foot deep holes straight ahead in
the face,-because it is approaching an
abandoned mine which is inaccessible
for inspection and which is known to
contain an accumulation of water.

2. Mine maps of the abandoned mine
are old and may not be accurate.

3. As an alternative to application of
30 CFR 75.1701, the petitioner proposes
to drill a 30 foot rib hole at 45 degrees,
and another 30 foot rib hole at 221/2

degrees, and three 30 foot straight ahead
holes in the face. Scaled diagrams of
both the present and the proposed
alternate method for drilling are given.

4. The petitioner states that the
alternate metho will permit a 20 foot
deep cut that is 20 feet wide, whereap
the present method allows only an 8 foot
deep cut that is 20 feet wide.

5. The petitioner states that with the
alternate method, there would not be
any areabetween entries that would not
be explored, and that the space at the
deepest penetration of the mine in the
next cut would only be nine feet
between drilled holes. With the present
method, a crosscut must be drilled
before cutting entries, and a space of 10
feet would be left unexplored between
the 45 degree rib hold and the nearest
straight ahead hole if measured at the
spot of deepest penetration of the minor
in the next cut.

0. If the parallel entry has not
advanced to the point where the
crosscut would cut through, the
petitioner proposes to drill holes In the
crosscut to insure that coal would not be
removed from an unexplored area.

7. The petitioner alleges that the
proposed alternate method of drilling
would provide a greater margin of safety
for miners because all of the area would
be explored by drilling while advancing
the face.

Request for Comments

Persons interested in this petition may
furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: June 27,1980.
Frank A. White,
Director, Office of Standards, Regulationa
and Variances.
(FR Doc. 80-20449 Filed 7-10-M. 8:45 oam

BILLING CODE 4510-43-M

[Docket No. M-80-55-M]

Cargill Inc.; Petition for Modification of
Application of Mandatory Safety
Standard

Cargill Incorporated, Box 339,
Patterson, Louisiana 70392 has filed a
petition to modify the application of 30
CFR 57.21-78 (gassy mines-equipment)
to its Belle Isle Mine located in St. Mary
Parish, Louisiana, in accordance with
section 101(c) of the Federal Mine Safety
and Health Act of 1977.
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A summary of the petitioner's
statements follows:

1. The mine has two major entries.
One lies directly below the other. Both
entries are 50 feet wide and 22 feet high,
and they are separated by a 36 foot
mantle of salt. The mantle separating
them is open intermittently to
accomodate transfer belt conveyors and

'product storage areas. The two entries-
are each approximately 2,500 feet in
length, and are on exhaust air. Non-
permissible electrically powered roll
crushers, screen banks, electrical load
centers, and conveyor systems are
located in them.

2. Reversing the ventilation system is
considered impractical and hazardous.

3. As an alternative to application of
30 CP 57.21--, the petitioner proposes
to install certain methane monitoring
equipment and to institute a number of
precautions and practices while
continuing to operate the existing non-
permissible stationary equipment in
exhaust air for a period of three years.

4. The petitioner states that it believes
the proposed alternative will achieve
the same results as application of 30
CFR 57.21-78 and at all times will
guarantee miners no less protection than
that afforded by the standard.

Request for Comments

Persons intenested in this petition may
furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances, Mime Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arington.
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: July 3.1980.
Frank A. White,
Director, Office of Standards, Regaiations
and Vtriances.
[FR Dc. BD-M re 7-0l-.. 8S am)
BILUNG CODE 45104

[Docket No. M-80-10.1-C]

Jim Walter lesources, lnc4 Petition for
Modification of Application of
Mandatory Safety Standard

Jim Walter Resources, Inc., Post Office
Box C-79, Birmingham, Alabama 35283
has filed a petition to modify the
application of 30 CFR 75.326 (aircourses
and belt haulage entries) to its No. 5
Mine located in Tascaloosa County,
Alabama. The petition is filed under
section 101kc) of the Federal Mine Safety
and Health Act ef 1977.

A summary of the petitioner's
statements follows:

1. The standard generally prohibits
using belt haulage entries to ventilate
active working places.

2. Conditions in the No. 5 Mine require
high volumes of intake air to dilute the
large quantity of methane liberated from
the coal at the working face. and to
remove the methane from the return
airways.

3. Due to the great quantity of
methane liberated from the coal, the
limited air velocity in the belt entries
creates a high risk that pockets of
methane will accumulate in dead air
spaces in the belt entries. These
dangerous methane accumulations can
be prevented by positive ventilation.

4. To prevent methane accumulation
and to further dilute the high quantities
of methane occasionally occurring at
working faces, petitioner proposes to
direct intake air through belt entries and
into working places.

5. Additionally, petitioner will:
(a) Isolate the belt entries used as

intake entries from other intake and
return entries withcontinuous stoppings;,

(b) Install a CO monitoring system in
all belt entries used as intake entries:

(c) Install a surface terminal to receive
CO monitor data; and

(d) Install a communication system
from the surface to all miners who could
be endangered.

6. Petitioner states the alternate
method better achieves the purpose of
and at all times offers at least the same
protection as the above standard.

Request for Comments
Persons interested in this petition may

furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances. Mine Safety
and Health Administration. Room 627.
4015 Wilson Boulevard, Arlington.
Virginia 22203. Copies of the petition are
availtble for inspection at that address.

Dated: July 3. ISM
Frank A. White,
Director. Office of Standards, Regulations
and Variances.
[FR OC. 80-a FJWa 7-10-ft *46 am)
BILUING CODE 410-43-M

[Docket No. M-0--100I

Jim Walter Resources, Inc.; Petition for
Modification of Application of
Mandatory Safety Standard

Jim Walter Resources, Inc., Post Office
Box C-79, Birmingham, Alabama 35283
has filed a petition to modify the
application of 30 CFR 75.326 (aircourses
and belt haulage entries) to its No. 7
Mine located in Tuscaloosa County,

Alabama. The petition is filed under
section 101(c) of the Federal Mine Safety
and Health Act of 19T7.

A summary of the petitioner's
statements follows:.

1. The standard generally prohibits
using belt haulage entries to ventilate
active working places.

2. Conditions in the No. 7 Mine require
high volumes of intake air to dilute the
large quantity of methane liberated from
the coal at the working face, and to
remove the methane from the return
airways.

3. Due to the great quantity of
methane liberated from the coal, the
limited air velocity in the belt entries
creates a high risk that pockets of
methane will accumulate in dead air
spaces in the belt entries. 7hese
dangerous methane accumulations can
be prevented by positive ventilation.

4. To prevent methane accumulation
and to further dilute the high quantities
of methane occasionally occu'ing at
working faces, petitioner proposes to
direct intake air through belt entries and
into working places.

5. Additionally, petitioner will
(a) Isolate the belt entries used as

intake entries from other intake and
return entries with continuous stoppings;

(b) Install a CO monitoring system in
all belt entries used as intake entries;

(c) Install a surface terminal to receive
CO monitor data; and

(d) Install a communication system
from the surface to all miners who could
be endangered.

6. Petitioner states the alternate
method better achieves the purpose of
and at all times offers at least the same
protection as the above standard.
Request for Comments

Persons interested in this petition may
furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard. Arlington.
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: July 3.1960.
Frank A. White,
Director. Offce of Standards, Regulations
and Variances.
[F~ur Dc. -M?1.MnW-10-ft&45 ~
BIM COE 451.43-H

[Docket No. M-80-90-C]

Klckapoo Coal, Petition for
Modification of Application of
Mandatory Safety Standard

Kickapoo Coal. Route 58, Box 31.
Monticello. Kentucky 42633 has filed a
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petition to modify the application of 30
CFR 75.1710 (cabs and canopies) to its
mine located in Whitley County,
Kentucky. The petition is filed under
section 101(c) of the Federal Mine Safety
and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The petition concerns the
installation and use of cabs and
canopies on the petitioner's scoop, roof
bolter and continuous miners.

2. The coal bed ranges in thickness
from 58" to 10" with rolling bottom
conditions.

3. The roof control plan calls for full
bolting.

4. Cabs and canopies interfere with
the equipment operator's vision, limiting
his or her ability to see poor roof
conditions as well as other nearby
workers, resulting in a diminution of
safety.

5. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments on or before
August 11, 1980. Comments must be filed
with the Office of Standards,
Regulations and Variances, Mine Safety
and Health Administration, Room 627,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Copies of the petition are
available for inspection at that address.

Dated: July 3,1980.
Frank A. White,
Director, Office of Standards, Regulations
and Variances.
[FR Do. 80-20761 Filed 7-10-80; 8:45 am!

BILLING CODE 4510-43-M

Office of the Secretary

[TA-W-7873]

General Electric Co.; Engineered Cast
Products Department, Elmira, N.Y.,
Termination of Investigation

Pursuant to Section-221 of the Trade
Act of 1974, an investigation was
intitated on April 28, 1980 in response to
a petition received on April 18, 1980
which was filed bythe International
Union of Electrical, Radio and Machine
Workers on behalf of workers at
General Electric Company, Engineered
Cast Products Department, Elmira, New
York. The workers produced castings for
turbines and cylinder jackets for
locomotive engines.

On March 24, 1980 a petition filed by
the United Electrical, Radio and
Machine Workers of America on behalf
of the same group of workers was
received (TA-W-7546]. On June 11, 1980
workers of General Electric Company,

Engineered Cast Products Department,
Elmira, New York were certified eligible
to apply for trade adjustment assistant.

Since the identical group of workers
was certified eligible to apply for trade
adjustment assistance under petition
TA-W-7546, a new investigation would
serve no purpose. Consequently, the
investigation has been terminated.

Signed at Washington, D.C., this 27th day
of June 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
iFR Doc. 80-20450 Filed 7-10-80; 845 am]

BILLING CODE 4510-28-M

Occupational Safety and Health

Administration

[V-78-12; V-79-1]

General Motors Corp.; Grant of
variance

'AGENCY: Occupational Safety and
Health Administration, Department of
Labor.
ACTION: Grant of Variance.

SUMMARY: OSHA has granted the
General Motors Corporation's
application for'a permanent variance
from certain paragraphs of 29 CFR
1910.1025, Occupational Exposure to
leid, and 29 CFR 1910.1018,
Occupational Exposure to Inorganic
Arsenic.
DATES: The effective date of this grant of
variance is July 11, 1980.
FOR FURTHER INFORMATION CONTACT.
Mr. James J. Concannon, Director, Office of

Variance Determination, Occupational
Safety and Health Administration, U.S.
Department of Labor, Third Street and
Constitution Avenue, N.W., Room N3662,
Washington, D.C. 20210, Telephone: (202)
523-7144.

or the following Regional and Area Offices
U.S. Department of Labor, Occupational

Safety and Health Administration, JFK
Federal Building-Room 1804, Government
Center, Boston, Mass. 02203.

- U.S. Department of Labor, Occupational
Safety and Health Administration, 400-2
Totten Pond Road-2nd Floor, Waltham,
Mass. 01254.

U.S. Department of Labor, Occupational
Safety and Health Administration, 1515
Broadway (1 Astor'Plaza), Room 3445, New
York, NY 10036.

U.S. Department of Labor, Occupational
Safety and Health Administration, 200
Mamanoneck Avenue-Room 302, White
Plains, NY 10601.

U.S. Department of Labor, Occupational
Safety and Health Administration, 2E
Blackwell Street, Dover, NJ 07801.

U.S. Department of Labor, Occupational
Safety and Health Administration,

Gateway Building-Suite 2100, 3535 Market
Street, Philadelphia, Penn. 19104.

U.S. Department of Labor, Occupational
Safety and Health Administration, Federal
Building-Room 1110, Charles Center, 31
Hopkins Plaza, Baltimore, Md. 21201.

U.S. Department of Labor, Occupational
Safety and Health Administration, 1375
Peachtree Street N.E.-Sulte 587, Atlanta,
Ga. 30309.

U.S. Department of Labor, Occupational
Safety and Health Administration, Building
10-Suite 33, 33 La Vista Perimeter Office
Park, Tucker, Ga. 30084.

U.S. Department of Labor, Occupational
Safety and Health Administration, 32nd
Floor-Room 3263, 230 South Dearborn
Street, Chicago, Il. 60604.

U.S. Department of Labor, Occupational
Safety and Health Administration, 231
West Lafayette-Room 028, Detroit, Mich.
48226.

U.S. Department of Labor, Occupational
Safety and Health Administration, Clark
Building-Room 400, 6E3 West Wisconsin
Avenue, Milwaukee, Wis. 53203.

U.S. Department of Labor, Occupational
Safety and Health Administration Federal
Office Building-Room 4028, 550Main
Street, Cincinnati, Ohio 45202.

U.S. Department of Labor, Occupational
Safety'and Health Administration, Federal
Office Building-Room 847, 1240 East Ninth
Street, Cleveland, Ohio 44199,

U.S. Department of Labor, Occupational
Safety and Health Administration, 555
Griffin Square Building-Room 602, Dallas,
Tex. 75202.

U.S. Department of Labor, Occupational
Safety and Health Administration, 1425 W.
Pioneer Drive, Irving, Tex. 75001.

U.S. Department of Labor, Occupational
Safety and Health Administration, 50 Penn
Place-Suite 408, Oklahoma City, Okla.
73118.

U.S. Department of Labor, Occupational
Safety and Health Administration, 011
Walnut Street-Room 3000, Kansas City,
Mo. 64106.

U.S. Department of Labor, Occupational
Safety and Health Administration, 210
North 12th Boulevard-Room 520, St. Louis,
Mo. 63101.

U.S. Department of Labor, Occupational
Safety and Health Administration, 1150
Grand Building, Kansas City, Mo, 64100,

U.S. Department of Labor, Occupational
Safety and Health Administration, 0470
Federal Building, 450 Golden Gate Avenue,
P.O. Box 36017, San Francisco, Calif. 04102,

U.S. Department of Labor, Occupational
Safety and Health Administration, 211
Main Street, San Francisco, Calif. 94105.

U.S. Department of Labor, Occupational
Safety and Health Administration, 400
Oceangate, Suite 530, Long Beach, Calif.
90802.

I. Background

On May 3,1978, The Occupational
Safety and Health Administration,
("OSHA"] issued an occupational safety
and health standard for exposure to
inorganic arse'nic [29 CFR 1910.1018; 43
FR 19584, May 5, 1978]. In September,
1978.
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General Motors Corporation ("GM")
applied, pursuant to section 6(d) of the
Occupational Safety and Health Act [29
U.S.C. -5(d3] and 29 CM 1905.11, for a
permanent variance from several
provisions of the standard. GM also
requested an interim order pending a
decision on the application.

An occupational safety and health
standard for exposure to lead was
issued on November 13, 1978 129 CFR
1910.105; 43 FR 5295, November 14,
1978]. GM applied on January 8,1979, for
a variance from several provisions of
the lead standard and an interim order
pending a decision on the application.

Both variance applcations pertain to
the lead and inorganic arsenic exposure
that occurs on the automobile assembly
line during the soldering process. With
concurrence of GM, OSHA consolidated
the individual applications for
consideration and disposition.

The addresses of the places of
employment affected by the applications
for inorganic arsenic and lead are as
follows:
General Motors Canpration, Fisher Body

Division
Detroit Fleetwood, W. Fort & W. End, DetroiL
Mich.

Lansing. 401 Verlinden Avenue, Lansin,
Mich.

Pontiac. 900 Baldwin Avenue, Pontiac, Mich.
Detroit Control Plant, 051 Hastings Street.

Detroit Midi.
"Assembly Division Plants
Arlington, 525 E. Abram Street, Arlington,

Tex.
Baltimore, 22 Broeningjiighway. Baltimore,

Md.
Doraville, 3900 Motors Industrial Way,

Doravile, Ga.
Fairfax. 100 Kindelberger Road, Kansas City.

Kans.
Framingham Western Avenue, Framingham,
, Mass.

Fremont, 45500 Fremont Boulevard. Fremont,
Calif.

Ianesville, 1000 Indust al Drive, Janesville,
Ohio

Lakewoed, Mdconeagl & Sawtell. Atlanta,
Ga.

Leeds, 6817 Stadium Drive, Kansas City. Mo.
Linden, 1016 West Edgar Road, Linden. N.J.
Lordstown, 1600 Hallock Young Road,

Lordstown, Ohio.
Norwood, 4726 Smith Road. Norwood Ohio.
Oklahoma City, 7447 SE 74th Street.

Oldahoma City, Olda.
St Louis, 3809 N. Union Boulevard. SL Louis,

Mo.
Southgate. 2700 Tweedy Boulevard.

Southgate, Calif.
Tarrytown, Beekman Avenue, Tarrytown.

N.Y.
Van Nuys, 8000 Van Nuys Boulevard. Van

Nuys, Calif.
Willow Run, 2625 Tyler Road, Ypsilanti,

Mich.
Wi lrington, Boxwood Road, Wilmington,

Del.

In addition, the applicant has asked to
have the varianoe extended to any
future facilities which have solder grind
booths operating in the same manner as
existing ones.

An interim order pending the decision
on GM's application for variance from
the inorganic arsenic standard was
granted on November 17,1978. Notice of
the GM application for variance and for
the interim order, and of the grant of the
request for an interim order was •
published in the Federal Register on
November 17,1978 143 FR 53847-491. An
interim order covering the lead standard
was subsequently granted on February
2,1979. Notice of the GM application for
variance from the lead standard and for
the interim order, and notice of the grant
of a lead interim order and of the
renewal of the first interim order
concerning inorganic arsenic, was
printed in the Federal Register on
February 2,1979.144 FR 6791--5. Both
notices invited interested persons to
submit written data, views, and
arguments regarding the grant or denial
of the variances requested. In addition,
affected employers and employees were
notified of their right to request hearings
on the applications for variance. The
General Motors Corporation requested a
hearing in the event that the
consolidated variance application was
denied. The February 21979 notice
announced that additional data and
information had been requested from
GM to supplement the data submitted
with the original variance applications
to enable OSHA to reach a decision on
the variance. In addition to the data
generated by GM, OSHA conducted
several variance investigations at GM
facilities to gather additional
information. ThrouShout the variance
process. OSHA. GM. and the UAW met
several times to discuss the GM
application. These meetings provided
more information to the record of the
proceeding and served as a vehicle for
revising the original application so that
a complete protective program
acceptable to OSHA, as reflected by the
variance order, was developed.
Discussions were also held with the
Chrysler Corporation and Ford Motor
Company, both of whom have submitted
similar applications for variance.
Interim orders have been issued to these
applicants [43 FR 53847-49, Novermber
17, 1978; 44 FR 6791-95. February 2,1979;
45 FR 10972-75, February 19, 1980] and a
decision on a permanent variance is
pending.

Two comments were received with
regard to the request for variance from
the inorganic arsenic standard from the
International Union, United Automobile,

Aerospace and Agricultural Implement
Workers of America ("UAW"), the
employee representative in the affected
facilities. The UAW disagreed with
much of GM's rationale and'reserved
the right to request a hearing. The UAW
stated further that, considering the
Interrelationship between occupational
exposure to inorganic arsenic and lead
in the automobile industry, should GM
file an application as to the lead -
standard. they would request
consolidation of the hearings on the two
applications.

Two comments from solder grind
booth workers employed by GM were
received concerning the applicant's -
request for variance from the lead
standard. One comment concerned the
alleged ineffectiveness of the
Company's enforcement of the present
requirement, particularly regarding the
cleanliness of the respirators. The writer
requested a hearing on the application,
but later withdrew this request when he
became aware that the UAW had
formally reserved the right to request a
hearing on both the inorganic arsenic
and lead applications. The second
comment detailed allegedly inadequate
safety and health conditions in his plant
affecting solder grinders, and expressed
concern for his family's exposure to
lead. The OSHA Regional Office was
made aware of these alleged conditions.

On March 1, 1979, the U.S. Court of
Appeals for the District of Columbia
Circuit judicially stayed certain
provisions of the lead standard (United
Steelworkers of America, AFL-CIO-
CLC v. Marshall, No. 79-1048 (D.C.
Circuit. March 1, 1979f. Notice of the
partial judicial stay was published in the
Federal Register on March 13,1979 (44
FR 14554). GM has requested variance
from several provisions of the lead
standard which have been judicially
stayed. The stayed provisions are
1910.1025(eXl]; 1910.1025[eXf3 except for
(e)(3)(ii)(F); 1910.1025]i), as it applies to
construction of new facilities or
substantial renovation of existing
facilities; and 1910.1025(r), as it applies
to other provisions of the standard.

U. Facts

A. The Solderig Process
The applicant is a manufacturer of

automobiles. The assembly of some
automobile bodies necessitates
application of solder to certain welded
joints. Lead solder is lrincipally used to
fill depressed, welded joints between
body panels to achieve durable, finely-
sculptured body surfaces after final
paint.

The soldering process is performed in
the body shop on the assembled body
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shell. Joint soldering and grinding is one
of the final steps in body assemblying
and construction performed prior to
hanging and fitting of door and trunk lid
assemblies.,Additional welding and
metal finishing takes place prior to
transfer to the paint shops for painting.

Typically, an automotive body has
eight to ten joints that require a solder
fill. If a joint is scheduled to be covered
with vinyl roof covers, a substitute filler
is used since final paint appearance is
not a factor.

The welded automobile body
proceeds along the body shop conveyor
to the soldering area ind is processed in
the following steps:

1. Joint Preparation.
The first step is to inspect and caulk

the joint to insure proper alignment of
the adjacent panels and joint metal.
Next, the joint area is rough ground and
wire brushed to smooth the metal and
remove excess chips, dirt and any
coatings on the steel. The joint is then
solvent wiped if required.

2. Tinning.
Joint preparation is immediately

followed by chemical cleaning and
coating of the joint with a thin layer-of
closely-adhering tin to which the lead
solder will subsequently bond.

This operation is performed by
wiping-on a tin-rich flux compound
while heating the metal surface with a
hand held torch to promote reaction
with the surface of the steel. This is
immediately followed by rag wiping the
coated surface, leaving only-a thin shiny
coating of tin.

3. Solder Fill.
The tinned joint is now filled with

solder which has been prepared by
heating to a mush-like consistency. Prior
to application, the body joint is fanned
with a torch to raise the temperature to
avoid cold shock and poor adhesion of
the solder. The employee performing
this operation is skilled in filling, heating
and contouring the solder on the body to
produce a joint ready for minimal
grinding.

4. Solder Grind.
The cooled joint is sculptured to exact

body contour through rough and finished
grinding using rotary disc, hand-held •
grinders in enclosed solder grind booths.
These booths vary from about 100 to 200
feet in length, and can accomodate
several car bodies with about six feet of
work space on either side. The booths
are operated under negative pressure
with a designed minimum in-draft of 150
feet per minute into all openings of the
booth. The booths are vented by
drawing outside air into the booth and
exhausting it through an enclosed
system through the roof of the plant.

Workers then utilize grinding and
finishing tools to remove excess solder
and smooth the finish. The first operator
in the line uses a relatively coarse
abrasive; subsequent employees use a
smoother finishing process as the car
body passes through the booth.

During the grinding operation,
particles of solder are released into the
atmosphere of the solder grind booth at
very high velocities. According to
material specifications, the body solder
used by GM contains arsenic in
quantities of up to 0.6 percent and
approximately 92 percent lead. Thus,
whenever workers are exposed to lead
from soldering applications, there is
concurrent exposure to inorganic
arsenic. To protect solder grind
operators in the booth from the toxic
dusts and the hot, high-,velocity
particles, these operators wear positive
pressure supplied-air hoods which
extend downward to cover the waist.
Flaps covering the front and back fasten
under the arms and around the waist.
An inner bib is located around the neck
of the wearer.

5. Subsequent Operations.
The car-body is then cleaned either by

washing or wiping. The body then
proceeds for door hanging and fitting,
final stud welding, and metal finishing
and polishing stations.

Some provisions are made in all bod
shops for a variety of repair operations.
All lines provide a final body wash and
blow-off of body shop dirt, dust and
debris prior to the acid bath which
prepares the car body for painting
(Bonderite), and the paint shop. -

B. Application for Variance
GM's application for a variance

applies to workers in the soldering
process. The applicant pioposes to
provide a place of employment as safe
as that required by 29 CFR 1910.1018,
which contains regulations concerning'
inorganic arsenic and by 29 CFR
1910.1025, which contains regulations
concerning lead.

Specifically, the applicant requested
variance from several provisions of the
lead standard, as follows:

Sections 1910.1025(e)(1) and (e)(3) of
the standard deal with engineering and
work practice controls, and compliance
programs, respectively, as they pertain
to methods of compliance. In part, these
provisions require that employers
implement engineering and work
practice controls to reduce and maintain
employee exposure to lead consistent
with levels required by the standard,
and establish and implement a written
compliance program to reduce
exposures to or below the permissible
exposure limit ("PEL") solely by means

of engineering and work practice
controls. The applicant requested a
variance from these provisions Insofar
as they pertain to every work station
within the solder grind booth, and the
assembly line between the solder
application and the Bonderite
operations.

Section 1910.1025(i) of the standard
relates to hygiene facilities and
practices and deals, in part, with
requirements for the provision and use
of change rooms, showers, lunchrooms,
and lavatories in areas where
employees are exposed to lead above
the PEL without regard tb the use of
respirators. The applicant requested a
variance from this section insofar as It
requires special hygiene facilities other
than lavatories for solder applicators
and employees on the line between the
solder grind booth and the Donderite
operation.

Section 1910.1025(1)(4) of the standard
specifies requirements for hygiene
facilities and practices including
lunchrooms. Specifically, employers are
required to provide temperature
controlled, positive pressure, filtered air
supplied lunchrooms, readily accessible
to employees who work in areas where
their airborne exposure to lead is above
the PEL without regard to the use of
respirators. The applicant requested a
grant of variance from this section
insofar as it required these lunchroom.

Section 1910.1025(d(1) deals with the
general requirements for exposure
monitoring and defines, for those
purposes, employee exposure as that
exposure which would occur If
employees were not using a respirator.
GM requested a variance from this
section, insofar as It requires monitoring
of air levels of lead within the solder
grind booths, without regard to a
respirator.

Section 1910.1025(d)(1)(ii) and (iii)
require, in part, that the employer collect
full shift personal samples including at
least one sample for each shift for each
job classification in each work area, and
that these samples be representative of
a monitored employee's regular, daily
exposure tQ lead. The applicant
requested variance from these
provisions insofar as they require full-
shift monitoring for employees on the
assembly line.

Section 1910.1015(g)(g)(vii) is
concerned with the prohibition for the
removal of lead from protective clothing
or equipment by blowing, shaking, or
any other means which disperses lead
into the air. The applicant requested a
variance from this section insofar as It
necessitates vacuuming of clothers
when employees leave the solder grind
booths.

46924



Federal Register / Vol. 45, No. 135 / Friday, July 11, 1980 / Notices

Section 1910.1025f9(2)(i) deals with
respirator selection where respirators
are required. The applicant requested a
variance from this section insofar as it
might be construed to prohibit
supervisors spending intermittent
periods in the solder grind booths from
wearing half-mask, air-purifying
respirators.

Section 1910.1025(r) deals with start
up dates, requiring all obligations of the
standard to commence on the effective
date except for such requirements as
hygiene facilities and compliance
programs. The applicant requested relief
from any obligation of this section from
which the variance was requested.

Specifically, the applicant requested
variance from several provisions of the
inorganic arsenic standard, as follows:

Section 19101018[e)(1)(ii) defines
employee exposure to inorganic arsenic
as the exposure which would occur if
the employee were not wearing a
respirator.

Section 1910.1018(e)(1)[iii) requires
collections of full shift (at least 7
continuous hours) personal sampling
including at least one sample for each
shift for each job classification in each
work area.

Section 1910.1018(g)(1) requires the
institution of engineering and work
practice controls to reduce exposures to
or below the permissible exposure limit,
except to the extent that the employer
can establish that such controls are not
feasible; and

Section 1910.1018(g)(2) requires the
establishment and implementation of a
written compliance program for
reducing exposures. The applicant
requested variance from the requirement
for using engineering and work practice
controls to reduce employee exposure in
the solder grind booths and from the
requirement to develop written
compliance programs.

Section 1910.1018(h)(2) contains the
requirements for respirator selection,
including a table which lists the required
respirators for various concentrations of
airborne inorganic arsenic. The
applicant requested variance from this
section to permit supervisors to 'vear
half facepiece, filter-type respirators
approved for toxic dust, with a high-
efficiency filter if necessary.

Section 1910.1018(m)(3)(i) requires
that employers provide readily
accessible lunchrooms with temperature
controlled, positive pressure, filtered air
supply for employees working in
regulated areas.

Section 1910.1018(m)(5) requires that
employers provide and assure the use of
facilities for employees, working ih
regulated areas where exposure
(without the use of respirators) exceeds

100 ug/m3, to vacuum their protective
clothing and clean or change shoes
before entering change rooms,
lunchrooms or showers. The applicant
requested a variance from this section
insofar as it limits the cleaning process
to the use of vacuum.

Section 1910.1018(n) requires physical
examinations of employees exposed
above the action level without regard to
the use of respirators, either annally or
semi-annually, depending on length and
level of exposure. The applicant
requested a variance from this section
insofar as it requires semi-annual
medical examinations.

M Decision

GM's applications for variance were
submitted shortly after the inorganic
arsenic and lead standards were Issued.
The supporting data submitted at the
early stages of the proceeding were
deemed sufficient for granting an interim
order, but OSHA concluded that more
supporting data were necessary before a
permanent variance could be granted.
GM collected the additional information
as requested and provided it to OSHA.
OSHA conducted variance
investigations at several GM assembly
facilities to obtain more information It
deemed necessary to make a final
determination in the consolidated
application. Extensiye discussions were
held with the Company and the UAW at
various stages of the proceeding
regarding the proposed GM program of
worker protection. After careful
consideration of the entire variance
record and of the records in the lead and
inorganic arsenic rulemakings, OSHA
concluded that GM's original request
could not be granted in its entirety as It
did not meet the statutory criterion for a
permanent variance.

However, at the core of GM's
variance request was a voluntary
commitment on the part of the Company
to a progam of eliminating inorganic
arsenic and lead exposure associated
with solder grinding (see application for
lead variance, pp. 2-3), and OSHA
agrees with G?4 that the ultimate
elimination of inorganic arsenic and
lead exposure will offer the "fullest and
surest protection to employee health."
That commitment and the unlikelihood
of GM finding an engineering control
solution as effective as total elimination
of lead exposure in the standard's one
year compliance period fostered a
cooperative effort among OSHA. the
UAW, and the Company to promote that
goal by finding an acceptable interim
solution until the company's effort to
eliminate inorganic arsenic and lead
exposure could be completed.

After numerous discussions,
agreement was reached on a
comprehensive variance program which
OSHA concluded would provide
workers with protection equivalent to
that provided by the lead and arsenic
standards. This program is embodied in
the variance order issued today. GM's
agreement to abide by the terms of the
variance order is taken by OSHA to be
an implicit revision of the original
applications so as to incorporate only
the terms of the order, thereby allowing
a complete grant of the applications as
revised. GM has also agreed, as has the
UAW, to withdraw their requests for
hearing. Certain items in the original
applications for which a variance was
requested are not addressed in the
Order. With respect to these items, GM
has agreed to have the relevant
provisions of the lead and inorganic
arsenic standards apply, and OSHA has
treated these items as having been
withdrawn. A discussion of these issues
is found in the appropriate paragraphs
below.

The variance order issued to GM
today permits the Company to comply
with the numbered terms and conditions
set forth in the variance order instead of
the following requirements in the lead
and arsenic standards:

29 CFR 1910.1025[d)(1)(i) and 29 CFR
1910.1018(e)(1)(ii), concerning employee
exposure for monitoring purposes; 29
CFR 1910.1025(dll1)(ii) and 29 CFR
1910.1018(e)(1)(iii), concerning full-shift
monitoring; 29 CFR 1910.1025(e)(1) and
29 CFR 1910.1018(g)(1)(i) and 29 CFR
1910.118W((1]ii), concerning
engineering and work practice controls
as they pertain to methods of
compliance; 29 CFR 1910.1025(g](2)(viii)
and 29 CFR 1910.10180(2)(viii),
concerning the prohibition for lead
removal from protective clothing or
equipment by blowing, shaking or any
means which disperses lead into the air
and for removal of inorganic arsenic by
blowing or shaking; 29 CFR
1910.1025(i)(4](ii) and 29 CFR
1910.1018(m](3)(i), concerning the
requirement that lunchroom facilities
have a temperature controlled positive
pressure, filtered air supply; 29 CFR
1910.1018[m]{5), concerning removal of
inorganic arsenic from protective
clothing by vacuuming; 29 CFR
1910.1018[n)(3)(ii, concerning the
requirement for a semi-annual chest x-
ray and sputum cytology examination;
and 29 CFR 1910.1025(r)(7)(A),
concerning the startup date for
compliance plans. All other provisions
of both standards are unaffected by the
variance order, and GM must continue

46,925



Federal Register I Vol. 45, No. 135 / Friday, July 11, 1980 / Notices

to comply with them in conjunction with
the order.

OSHA has concluded that the
prepbnderance of the evidence
accumulated over the entire course of
this proceeding demonstrates that this
variance, when viewed as a single,
integrated compliance program, will
provide affected GM workers with at
least equivalent protection to that
provided by the respective standards. It
is important to note that OSHA's
conclusion that the variance granted
provides protection equivalent to that
provided by the standards is based on
the totality of what would be feasible
under the standards. No item by item
equivalence has been made. After an
evaluation of the unique circumstances
presented in this case, OSHAhas
concluded that the "as safe and
healthful as': criterion of section 6[d)-of
the Act been satisifed. In fact this
variance in many ways may provide
even greater protection than the
standards. It immediately initiates a
plan for implementation of engineering
and work practice controls while that
requirement of the lead standard is
judicially stayed and not binding on the
applicant it ensures that the most
effective type of control (elimination of
lead and arsenic exposure) will be used;
it provides acceptable interim protection
until long term goals are met; and it
facilitates OSHA enforcement by
establishing a uniform compliance plan
for all affected GM assembly facilities.

The following is a discussion of the
individual provisions of the variance
order and the relevant-sections of the
lead and inorganic arsenic standards:
1. Methods of Compliance

A variance is granted from paragraphs
1910.1025(e](1) and (r](7)(A) and
paragraph 1910.1018(g)(1)(i). These
paragraphs refer to methods of
complying with the standards'
permissible exposure limits and to the
schedule for submitting a written '
compliance plan. The lead and inorganic
arsenic standards both require
compliance with the PEL [50 jg/rm3for
lead; 10 pg/m 3 forinorganic arsenic, as
8-hour time-weighted averages) by
means of engineering and work practice
controls. This requirement in the lead
standard has been stayed pending
judicial review. The inorganic arsenic
standard allowed all employers up to 16
months for compliance with this
requirement; the lead standard allowed
up to 5-10 years for employers in 5
selected industries and up to one year
for employers in all other industries, of
which automobile'manufacturing is one.
Each standard requires employers to
establish and implement a written

compliance plan to achieve these goals.
This requirement in the lead standard
has also been stayed. The inorganic
arsenic standard gave employers 4
months to prepare a written compliance
plan; under the lead standard,
employers who were given one year
from the standard's effective date for
compliance with the PEL were given 6
months to complete the compliance
plan. Where engineering and work
practice controls are not sufficient to
meetpermissible limits, both standards
require reductions'in 6xbosure to the
lowest levels achievable with these
cofitrols supplemented with personal
respiratory protective equipment.

For each standard, OSHA determined
that compliance with the PEL by means
of engineering and work practice
controls by the dates given for
compliance was generally feasible for
all affected industries. OSHA also
recognized that potential compliance
problems could arise in specific
operations. Processes or jobs within a
given industry. It was proposed that
these situations be remedied in the
enforcement context through negotiated
abatement plans or variances. JSee 43
FR 19601 (inorganic arsenic) and 43 FR
52991 (lead].]

The solder grinding operation
consistently generates extremely high
concentrations of airborne lead and
arsenic particulates and, consequejntly,
controlling the workers' exposure to
within permissible limits is very difficult.
with conventional types of engineering
and work practice controls GM has thus
committed itself to the objective of
eliminating employee exposure to lead
and inorganic arsenic due to solder
grind operations by January 1, 1986,
barring unforeseen economic or
technical limitations. The company has
proposed to accomplish this by
redesigning the automobile body so that
it does not require solder joints. This
approach would take longer than the
standards would allow for compliance.
It involves substantial redesigning and
retooling, and since automobile
production is planned several years in
advance, new model changes can only.
be reasonably accomplished with
several years lead time. GM is
anticipating that all of its models will
have undergone a major model change
which incorporates the redesigned body
by the 1986 model year.

GM's commitment to eliminate
exposure to lead and inorganic arsenic
does not, however, preclude the
Company from using alternative means
of reaching the same goal if the
Company finds them to be more cost-
effective, efficient, or otherwise

preferable. Alternative solutions which
may be used under the variance Order
include using suitable substitutes for
lead solder or automating the solder
grinding operation.

It is a fundamental principle of
industrial hygiene that there is no better
way of protecting employees from
exposure to lead and arsenic than by
elimination of employee exposure to
those substances, To aid GM in its lead
and arsenic exposure elimination
program, OSHA has issued this variance
and thereby extended the time for the
Company to comply with the standards'
PEL's solely by use of engineering and
work practice controls. In the itnerim,
the variance order obligates the
Company to provide additional
protection to that currently provided by
the standards. GM has a continuing
responsibility to reduce employee
exposure to lead and arsenic by utilizing
feasible engineering and work practice
controls that may be developed in the
future, despite the current stay of this
provision of the lead standard (Order
paragraph 9). Whenever permissible
exposure levels are not met by
engineering controls or work practice
controls, the Company must provide to
each solder grind booth worker, without
regard to airborne exposure levels, a
positive pressure, supplied-air
respirator, with a hood and protective
bib. Clean hoods and bibs must be
provided on a daily basis {Order
paragraph 1).

In addition to the written compliance
plans required by the standard, GM Is
also required to submit a detailed
annual report to OSHA on the
implementation of its lead elimination
program (Order paragraph 2). Since
trade secret information may be
included in these reports, the
Department of Labor will protect the
confidentiality of this information, if a
privilege is asserted by GM, to the
fullest extent permitted by law and will
notify GM in advance if disclosure Is
compulsory to allow GM an opportunity
to protect its interests.

Both the compliance plan and the
annual report will reflect a Corporation-
wide compliance program applicable to
all of GM's affected facilities. This Is in
lieu of separate plans for each
workplace which would otherwise be
required under the standards. This
approach will enable OSHA to monitor
GM's total compliance efforts and will
facilitate uniform and systematic
enforcement of essentially simnilar
operations in diverse locations. It is
OSHA's decision that this approach, in
conjunction with the augmented
exposure monitoring, medical

46926



Federal Register / Vol. 45, No. 135 / Friday, July 11, 1980 / Notices

surveillance, medical removal
protection, and training programs
provided in the variance order, will
provide solder grind booth workers with
at least equivalent protection as would
be afforded by the lead and inorganic
arsenic standards.

2. Exposure Monitoring
The primary purpose of air monitoring

is to identify the sources and the extent
of employee exposure to airborne lead
and inorganic arsenic. In general,
monitoring assists the employer in the
selection of proper engineering controls
and the assessment of effectiveness of
those controls. Where engineering
controls do not reduce exposure levels
to or below the PEL, monitoring enables
the employer to determine the
appropriate respiratory protection to be
used in conjunction with engineering
controls. Additionally, monitoring
enables the employer to notify
employees when their exposure levels
exceed permissible limits, as required
by section 8(c)(3) of the Act, and
provides information to physicians
when, for example, air lead readings are
low but blood leads are high.

Employee exposure, as defined by
both the lead and inorganic arsenic
standards, at 29 CFR 1910.1025(d)(1)(i)
abd 29 CFR 1910.1018(e)(1}ii)
respectively, is exposure which would
occur in the absence of respiratory
protection. It is acknowledged that
engineering controls currently available
to GM are not sufficient by themselves
to reduce employee exposure levels to
the PEL within the time periods allowed
by the lead and inorganic arsenic
standards. Therefore, this variance is
predicated on the interim use of
supplied-air respirators by al solder
grind booth employees while GM works
toward eliminating exposure to lead and
inorganic arsenic originating from solder
grinding. Since data from GM as well as
from OSHA variance inspections have
demonstrated that airborne
concentrations of lead and inorganic
arsenic, although they vary
considerably, are within the limits
which permit the use of the supplied-air
respirators currently in use by GM (not
in excess of either 100,000 ug lead/m3 of
air, or 20,000 ug inorganic arsenic/m3 of
air), monitoring inside the hood of the
respirator will present, for the purposes
of this variance, a means of Oeterminig
employee exposure to airborne lead and
inorganic arsenic and efficacy of the
respirator program. The objectives of
airborne monitoring will be met in this
way, and thus a variance is granted
from 29 CFR 1910.1025(d)(1)(i) and 29
CFR 1910.1018(e)(1)(ii] to permit
sampling to be carried out under the

hood of the respirator (Order
paragraph 8).

The exposure monitoring
requirements of the standards state that
full-shift personal samples (i.e., at least
7 continuous hours), including at least
one job classification in each job area,
be taken. See 29 CFR 1910.1018(e)(1)(iii)
and 29 CFR 1910.1025(d) (1](11. GM has
proposed that short-term monitoring
inside the hood of the supplied-air
respirator for a period of at least two
hours be carried out for each solder
grind booth employee, claiming that
short-term sampling is sufficiently
representative in this situation. The
results of a GM conducted study
presented to OSHA comparing the
concentrations of airborne lead from
short-term (2 hour minimum) samples
with full-shift (7 hour) samples,
indicated a significant relationship
between the concentrations In the
samples. This conclusion was based on
high correlation coefficient values, the
similarity of average concentrations and
the similarity~f the variations derived
from the sample data. Short-term
monitoring, therefore, appears.to
provide reliable measurements for
solder grind booth employees where
ceiling exposure levels inside the hood
are consistently below the standards'
PE's.

This evidence is not conclusive, but is
sufficient for OSHA to allow GM to
perform short-term monitoring for a
period of 60 days, commencing with the
date of this Order, while resampling to
confirm the reliability of the first results
is done. OSHA and GM are
cooperatively exchanging information in
an effort to resolve this question. While
the formal evaluation period has not
started, an additional data set has been
gathered which supports the original
findings. Data obtained during the trial
evaluation period will be analyzed by
OSHA and if the results continue to
justify short-term monitoring, it will be
acceptable for monitoring of solder grind
booth employees on a permanent basis.
If the data do not justify short-term

,monitoring, then the standards will
apply. Until the study is completed, full-
shift monitoring.for lead and inorganic
arsenic is required for at least one
employee, at each work station in the
solder grind booth on alternating shifts,
in at least 5 plants, for two test cycles
within 60 days of the grant of this
variance. This will serve to provide
comparative data and will safeguard
employees from possible overexposure
pending the outcome of the short-term
monitoring study.

Paragraph (d)(4](i) of the lead
standard requires an employer to

monitor only a representative sample of
workers to determine all workers'
exposure levels. With regard to
frequency of monitoring, paragraph
(d](6)(i) of the lead standard states that
where an initial reading reveals
exposure below the action level,
measurements need not be repeated
unless a change in circumstances
occurs, as outlined in paragraph (d)(7).
Where monitoring reveals employee
exposure at or above the action level
but below the PEL, paragraph (d)(6)(ii]
of the lead standard calls for monitoring
at least once every six months, until
readings fall below the action level.
Quarterly monitoring is required under
paragraph (d)(6)(ii] of the lead standard
only when exposure levels are
determined to be above ther PEL until
such time as readings are confirmed to
be below the action level. An identical
requirement is found in paragraph (e][3)
of the inorganic arsenic standard.

Under paragraph 8 of the Order, GM
will be required to go beyond what the
standards require in two respects. First,
each solder grind booth worker, rather
than a representative group, will be
sampled. Second, sampling will be
carried out quarterly for each solder
grind booth employee, without regard to
previous results that may have been
below the action level. Monitoring of
individual employee exposure levels on
a quarterly basis provides greater
protection than the less frequent,
representative monitoring requirements
Imposed by the standards.

OSHA believes that a program of
short-term monitoring inside the hood of
the supplied-air respirator for all solder
grind booth employees, on a quarterly
basis, supplemented by the
representative full-shift sampling as
outlined in paragraph 8 of the Order,
provides worker protection at least as
safe and healthful as would exist if the
exposure monitoring provisions of the
lead and inorganic arsenic standards
were followed.

As an added safeguard, a
comprehensive evaluation, as detailed
in paragraph 8 of the Order, is required
whenever the airborne lead level,
measured inside the hood of the
supplied-air respirator, exceeds the PEL,
as a time-weighted average, of 50 uglm.
After the evaluation, air monitoring will
be repeated within 10 days, for a
sufficient length of time (2 hours or
longer) to provide statistically
representative information. A two hour
sample will also be collected outside the
hood. All measures necessary under
paragraph 8 of the Order will be taken
to reduce exposure to acceptable levels.
This comprehensive investigation
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requirement, coupled with the quarterly
monitoring of each solder grind
employee, further assures that no
employee will knowingly be
overexposed to lead and inorganic
arsenic.

3. Medical Surveillance and Medical
Removal Protection

Under -the variance, medical
protection will be enhanced for solder
grind booth workers exposed to lead
and inorganic arsenic. GM will augment
in several ways its medical surveillance

-and medical removal protection
(:MRP"] programs currently carried out
under the lead standard. GM will also
continue its medical surveillance
program under the inorganic arsenic
standard, but a variance has been
granted from paragraph (n)[3)(ii) only as
it applies to the frequency of chest x-ray
and sputum cytology examinations.

Paragraph 3 of the Order requires GM
to maintain its MRP program in
accordance with paragraph (k) of the
lead standard notwithstanding any
judicial stay of enforcement that maybe
ordered. A motion for a stay is currently
pending before the U.S. Court of
Appeals and if a stay is not ordered by,
this court, subsequent appeals may be
taken to the Supreme Court where a
stay of enforcement could be imposed.

The lead standard provides for blood
lead monitoring on a frequency of 2 or 6
months, depending upon exposure
levels. Under paragraph 4 of the Order,
GM will provide all solder grind booth
employees with blood lead monitoring
at least every two months, without
regard to exposure levels. In this way,
the Order expands coverage of the
standard allowing closer surveillance of
these workers which in turn will help
evaluate the efficacy of GM's
comprehensive health and hygiene
program. If, at any time, an employee's
blood lead level increases to within 10

lig/100g of the medical removal levels
specified in29 CFR 1910.1025(k)(1)(i),
that employee must be resampled within
10 days and a comprehensive
investigation of possible causes made
for appropriate corrective action.

Inorganic arsenic is a known human
carcinogen which causes lung and other
cancers. The inorganic arsenic standard
specifies that all employees exposed at
least 30 days per year over the action
level, or with a history of 10 ormore
years of exposure over the action level
must be provided with initial chest X-
ray and sputum cytology examinations,
as part of the medical surveillance
program. 29 CFR 1910.1018 (n)(3)(i)
provides that all employees under 45
years of age with fewer than 10 years of
exposure over the action level, without

regard to respirators, shall have annual
medical examinations thereafter that
include chest X-ray, but not sputum
cytology, examinations. 29 CFR
1910.1018(n)(3)(ii) specifies that all other
employees in the medical surveillance
program, ie., those not included in
(n)(3)[i), shall be given examinations
that include both chest X-ray and
sputum cytology examinations at least
semi-annually. The standard will apply
as promulgated to the class of solder
grind booth employees covered by 29
CFR 1910.1018(n)(3) (i, but a variance
has been granted with respect to the
semi-annual administration of chest X-
ray and sputum cytology examinations
for the group included under 29 CFR
1910.1018(n)(3)(ii).

In its application for-a variance from
the inorganic arsenic standard, GM
requested a variance from the semi-
annual chest X-ray requirements. The
company expressed the opinion that the
danger from exposure to radiation
outweights its diagnostic benefit. During
the course of the joint OSHA-GM-UAW
discussions, GM's medical advisors
added that it was their opinion that
sputum cytology examinations yielded
an unacceptable number of false positve
results and the risk factor involved in
the subsequent bronchoscopy
examinations or otherprocedures which
GM felt were indicted when positive
sputum cytology results were obtained
also outweighed the benefit of sputum
cytology. A reduction in the frequency of
chest X-ray and elimination of sputum
cytology examinations was proposed by
GM.

OSHA has concluded that in this
particular case the frequency of chest X-
ray and sputum cytology examinations
can be reduced without compromising
the level of protection. Under paragraph
10 of the Order, employees whose
exposure levels measured inside the
hood of the supplied-air respirator do
not exceed the action level will be
provided with chest X-ray and sputum
cytology examinations on an annual
basis. Variance is granted only from the
frequency and the basis of determining
frequency {i.e., exposure measurements
inside the hood) for administration of
chest X-ray and sputum cytology
examinations. GM will continue to
provide semi-annual physical
examinations, incorporating the.
procedures listed in (n)(2)gii) (B) and (D)
of the inorganic arsenic standard. In the
event that monitoring inside the hood of
the supplied-air respirator reveals
exposure in excess of the action level,
the semi-annual physical examinations
will be required to include both chest X-
ray and sputum cytology examinations,

until such time as the exposure level
falls below the action level.

This approach is justified by the fact
that where supplied-air respirators with
hoods are continuously worn,
measurements inside the hood will give
a more accurate approximation of the
employee's breathing zone exposure
levels than measurements of ambient
levels in the booth which, in all cases,
would trigger semi-annual chest X-ray
and sputum cytology examinations. It
appears medically prudent to administer
chest X-ray and sputum cytology
examinations on a semi-annual basis
only when exposure exceeds the action
level, and in all other cases on an
annual basis.

With regard to the claim of risk in the
administration of the additional tests,
including abronchoscopy examination,
which the Company believes may be
indicated by a positive sputum cytology
test, OSHA has determined that a
reduction in frequency of sputum
cytology examinations to once a years is
warranted only where exposure levels
inside the hood remain below the action
level. Even though this question
engendered much discussion and
exchange 6f information, OSHA does
not have adequate evidence before It to
conclude that sputum cytology
examinations should be discontinued.

At the conclusion of the discussions
concerning the issue of chest X-ray and
sputum cytology examinations, GM
reaffirmed its original positions
concerning the minimal beneficial use
obtained from providing chest X-ray and
sputum cytology examinations to solder
grind booth employees. GM did agree to
accept the requirements for chest X-ray
and sputum cytology examinations as
currently required by the variance. GM
has indicated, however, that It intends
to submit additional data and
information in the near future to
substantiate its position concerning the
use of X-ray and sputum cytology
examinations as cancer screening tools,
and that it may request modification of
this provision of the order based on the
new evidence, in accordance with

¢section 6(d) of the Act. OSHA will
carefully evaluate and analyze the
results of the GM submission when It is
received and will consider any
applications to modify the requirement
for chest X-ray and sputum cytology
examinations provided for in the
variance.

4. Solder Dust Removal and Control.
A variance has been granted from the

following provisions in the inorganic
arsenic and lead standards which
attempt to minimize dispersion of dust
when contaminated clothing or
equipment is cleaned: (1) 29 CFR
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1910.101(j)2}(viii), which prohibits
removal of arsenic dust by blowing or
shaking; () 29 CFR 1910.1018(m)(5),
which requires vacuuming of protective
clothing before entering change rooms,
lunchrooms or shower rooms; and (3] 29
CFR 1910.1025(g){2){viii), which prohibits
removal of lead dust from protective
clothing or equipment by blowing,
shaking, or any other means which
disperses lead into the air.

Instead of complying with these
requirements, solder grind booth
employees will be permitted to remove
surface dust from their protective
equipment and clothing, prior to exiting
the booth, either by vacuuming or by the
use of fixed-in-place overhead, multi-
orificed compressed air showers (Order
paragraph 6). While the latter method is
not acceptable under the standards, it
meets the objectives of the standards in
these circuimstances because the
employee, while using the air shower, is
required to wear a supplied-air
respirator connected to the air supply
which will prevent dust from entering
his breathing zone; any other employees
in the solder grind booth would be
unaffected since they also would be
wearing their respirators; and
employees outside of the solder grind
booth would be unaffected because the
lead and arsenic dust which would be
removed by the airshower would
remain within the confines of the booth
(Order paragraph 5).

The air showers permitted by the
variance Order have been in use in
various locations in the auto industry.
OSHA has observed these air showers
in several solder grind booths and is
convinced that their use satisfies the
standards' objective ofm
dispersion of dust into the air when
clothing and protective equipment are
being cleaned.

5. Eating Facilities.
A variance has been granted from 29

CFR 1910.1025(il(4]{ii} and 29 CFR
1910.1018(m)(3](i), which require that
readily accessible lunchroom facilities
be provided and have a temperature
controlled, positive pressure, filtered air
supply. Variance investigations have
shown that GM currently provides such
facilities, and OSHA has determined
that they are in substantial compliance
with these requirements of the
standards.

Paragraph 11 of the Order permits the
Company to provide clean eating areas
near the solder grind booths. These
areas need not have a temperature-
controlled, positive-pressure filtered air
supply, but must be maintained as free
as-practicable of lead or arsenic dust
and must be at least 50 feet from any
point of the solder grind booth. Unlike

smelters, for example, where lead
contamination is pervasive and filtered-
air lunchrooms provide protection for
workers eating lunch, the ambient air in
an automobile manufacturing plant is
relatively free from lead and arsenic.
The solder grind booth is the primary
source of lead and arsenic dust. and
since the dust will be contained within
the booth by the booth's ventilation
system and by the carrying out of the
requirement of the Order that car bodies
and employees' protective clothing and
equipment be cleaned before they exit
the booth, contamination of food and
eating areas by airborne lead and
arsenic is not considered to be a
problem. Air samples taken by GM and
by OSHA near exits and entrances of
the solder grind booth and in the eating
areas support this conclusion. OSHA
has determined that these conditions
will provide solder grind booth workers
with at least equivalent protection as
lunchrooms required by the standard.

6. Training.
Under paragraph 12 of the Order, GM

will supplement the training and
education requirements of the lead and
inorganic arsenic standards with
periodic presentations of a written
program for all employees in the
soldering operation from application to
finishing. The program will be given to
all workers prior to initial assignment to
the soldering operation and will provide
information on the nature of the hazard.
the controls used for reducing exposure,
proper use of supplied-air respirators
with hoods and bibs, procedures for
cleaning clothes and equipment,
personal hygiene and other relevant
information.

7. Non Solder Grind Booth Employmm
The variance Order also gives

increased protection from lead and
arsenic dust to workers on the assembly
line adjacent to the solder grind booth,
and to supervisors who enter the booth
for short periods. All provisions of the
lead and inorganic arsenic standards
apply to these workers, and in addition
the Company will (1) maintain the
solder grind booths in such a manner
that airborne lead or arsenic dust
generated within the booth is not
released outside the confines of booth;
(2) remove any solder dust from the
automobile bodies before additional
work is performed; (3) provide blood
lead monitoring at least every six
months without regard to employee's
airborne lead and arsenic exposure
levels: and (4) implement the MRP
provisions of the lead standard even if
they are stayed by court order pending
judicial review.

Paragraph 5 of the Order requires the
Company to perform whatever repair or

maintenance is necessary to maintain
the structural integrity of the booth and
assure the efficiency of its exhaust
ventilation system. Paragraph 7 of the
Order also minimizes release of dust
outside the booth by requiring that dust
be removed from automobile bodies
before they exit the booth. As an
alternative, dust may be removed by
washing the bodies outside of the booth,
but in no case may the body proceed for
further work until it is cleaned. Workers
exposed to lead who do not work in the
solder grind booth will be given
additional protection through periodic
blood monitoring. The lead standard
would permit termination of blood
monitoring if air monitoring showed
values below 30 pg/m GM has agreed
to monitor all workers exposed to lead
at least at 6 month intervals regardless
of airborne exposure levels (Order
paragraph 4). The MP program will be
provided despite any stay of
enforcement pending review (Order
paragraph 3) (See section on Medical
Surveillance and Medical Removal
Protection above).

GM had originally requested
variances from several other provisions
of the inorganic arsenic and lead
standards which would have directly
affected non solder grind booth
employees. These requests and the
reasons for their withdrawal, are as
follows:

A request had been made for a
variance from 29 CFR 11Q0.1018(e){liii)
and 29 CFR 910.025 (d)(1)ii), those
provisions of the exposure monitoring
section in the inorganic arsenic and lead
standards that required collection of
full-shift (at least 7 continuous hours)
personal samples, as they pertained to
employees on the assembly line outside
of the solder grind booth. GM's
contention was that it was appropriate
to collect short-term representative
samples. However, when additional
data appeared to contradict the
assertion, the Company voluntarily
withdrew this request for assembly line
employees and requested instead that it
be applied to solder grind booth
employees only. Paragraph 8 of the
Order, discussed elsewhere, deals with
this aspecL

A request was made for a variance
from 29 CFR 1910.1025(i) of the lead
standard as it relates to requirements
for the provision and use of change
rooms, showers, lunchrooms, and
lavatories in areas where employees are
exposed to lead above the PEL without
regard to the use of respirators, GM
requested a variance for solder
applicators and employees on the line
between the solder grind booth and the
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Bonderite operations, insofar as.the
provision required special hygiene
facilities other than lavatories. OSHA's
position was that overexposure to lead
and inorganic arsenic for employees
other than those working in the solder-
grind booth could readily be prevented
by engineering and work practice
controls and that, therefore, the
standard would not require the
employer to provide these hygieni
facilities. GM concurred and withdrew
its request for variance.

GM had- originally requested a
variance from the respirator selection
tables of the lead and arsenic ptandards
as they applied to supervisory personnel
who enter the solder grind booth
periodically for varying periodb of time.
GM's concern was that the standards
could be interpreted to require
supervisors to wear the supplied-air
respirator with a hood and bib
regardless of the duration of exposure.
In discussions with GM, OSHA
explained that the standards required
supervisors to be provided with the
respirator which affords the necessary
protection factor according to the
respirator selection tables. This
interpretation satisfied GM's concerns,
and the Company agreed to have the
respective standards apply to the
determination of the appropriate
respirators for supervisors.

In most situations, however,
supervisors would have to wear the
same protective equipment worn by the
solder grind booth employees. For
example, because of the considerable
variation in the concentrations of
airborne lead and inorganic arsenic in
the solder grind booths, they must be
assumed to be 100,000 ug/3 and 20,000
ug/3 of air, respectively. Further,
although the number of entries and the
likely duration of each exposure for a
supervisor is quite unpredictable in
advance, if we assume a total exposure
of 15 minutes for an 8-hour day, hid time-
weighted average exposure to lead
would be 3125 ugP, or greater than 60
times the PEL for lead. This would
necessitate the wearing of either a
powered, air-purifying respirator with
high efficiency filters, or a half-mask
supplied-air respirator operated in the
positive pressure mode. However,
unless all operations cease while lie is in
the booth, he must also protect his eyes,
face and upper body from the hot, high
velocity solder particles.

Therefore, although the choice of the
appropriate respirator takes into
consideration'the duration of exposure it
would appear that, in actual practice,
supervisors who enter the solder grind
booth during grinding operations for any

substantial period of time would need to
wear respiratory protection equivalent
to that of the solder grind booth
employees.

IV. Order
Pursuant to authority in section 6(d) of

the Occupational Safety and Health Act
of 1970, and in Secretary of Labor's
Order No. 8-76 (41 FR 29059), it is
ordered that the General Motors
Corporation be, and is hereby,
authorized to comply with the
requirements of this Order set out below
in lieu of complying with the
requirements prescribed in the following
provisions of the standard for
Occupational Exposure to Lead, 29 CFR
1910.1025, and of the standard for
Occupational Exposure to Inorganic
Arsenic, 29 CFR 1910.1018; 29 CFR
1910.1025(d)(1)(i) and 29 CFR
1910.1018(e)(1)(ii), concerning employee
exposure for monitoring purposes; 29
CFR 1910.1025(d)(1)(ii) and 29 CFR
1910.1018(e)(1)(iii), concernng full-shift
monitoring; 29 CFR 1910.1025(e)(1) and
29 CFR 1910,1018(g)(1) (i) and (ii), '
concerning engineering and work
practice controls as they pertain to
methods of compliance; 29 CFR
1910.1025(g)(2)(viii) and 29 CFR
1910.10180)(2)(viii), concerning the
prohibition for lead removal from
protective clothing or equipment by
blowing, shaking or any means which
disperses lead into the air and for
removal of inorganic arsenic by blowing
or shaking; 29 CFR 1910.1025i)(4)(ii) and
29 CFR 1910.1018(m)(3)(i), concerning
the requirement that lunchroom facilities
have a temperature controlled, positive
pressure, filtered air supply; 29 CFR
1910.1018(m)(5), concerning removal of
inorganic arsenic from protective
clothing by vacuuming; 29 CFR
1910.1618(n)(3)(ii), concerning the
requirement for a semi-annual chest X-
ray and sputum cytology examinaton;
ind 29 CFR 1910.1025(r)(7), concerning
the startup date for compliance plans.
All other provisions of both standards
are unaffected by this variance order,
and the General Motors Corporation
must continue to comply with them in
conjunction with the terms of this Order.

1. Each employee in the solder grind
booth shall be provided daily with, and
required to wear, supplied-air
respirators with hoods and protective
bibs, operated in the positive pressure
mode. These respirators shall be
approved for use in atmospheres
containing not more than 20 milligrams
of inorganic arsenic per cubic meter of
air (20 mg/msl, or 100 milligrams of lead
per cubic meter of air (100 mg/m).

2. A corporate written compliance
program, as required by paragraph (e)(3)

of the standard for Occupational
Exposure to Lead, shall be completed'
within one year of the effective date of
the grant of variance. Copies of the plan
will be available at each plant covered
by this variance. The employer shall
substantially reduce, with the goal of
ultimate elimination, employee exposure
to lead and inorganic arsenic in
connection with solder grind operations
as soon as feasible, but not later than
January 1, 1986, barring economic or
technical limitations. In addition to the
compliance plan, the employer shall
submit to the Assistant Secretary a
report concerning the detailed
implementation of this objective on

- January 1, 1981, and annually thereafter
until the goal is met. Upon the assertion
by the employer, at the time of each
submission, that the report contains
trade secret information, the Department
of Labor will protect the document to

'the fullest extent permitted by law and
will not disclose it unless such
disclosure is compulsory as a matter of
law. Where disclosure may be required,
the employer will be notified in
advance.

3. For all employees in General
Motors' medical surveillance program,
the employer shall institute a program of
medical removal protection as provided
in paragraph (k) of the standard for
Occupational Exposure to Lead. This
shall apply without regard to any
judicial stay which may be placed on
this section of the standard pending
final disposition by a court.

4. All solder grind booth employees
shall have blood lead levels determined
at least every two months, without
regard to air monitoring. All other
employees in the medical surveillance
program shall have blood lead levels
determined in accordance with
paragraph (6) of the standard for
Occupational Exposure to Lead, but not
less frequently than every 6 months,
irrespective of airborne lead monitoring
results.

5. The employer shall be required to
maintain the solder grind booth in such
condition that airborne lead or inorganic
arsenic dust within the booth shall be
contained within the confines of the
booth.

6. The employer shall assure that
employees, prior to exiting the solder
grind booth, remove surface dust from
their clothing and equipment by
vacuuming, or by the use of fixed-in-
place overhead air showers with
multiple orifices, while their respirators
are connected to an air supply.

7. The employer shall assure that
solder dust is removed from the
automobile bodies before they exit the
confines of the solder grind booth, as
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required by paragraph (h)(1) of the
standard for Occupational Exposure to
Lead, except that where car wash
facilities are provided, the automobile
bodies may be washed to remove solder
dust after they exit the solder grind
booth. In any case, the solder dust shall
be removed befor& any additional work
is performed on the automobile bodies.

8. The employer is required to monitor
solder grind booth employees for
periods of time sufficient to collect
samples representative of exposure (two
hours or longer). Sampling under the
hood of the supplied-air respirator shall
be carried out quarterly for each solder
grind booth employee even though
previous results may have been below
the action level, except that full-shift
sampling for airborne levels of lead and
inorganic arsenic shall be conducted for
at least one employee at each work
station in the solder grind booth on
alternating shifts in at least five plants
for two test cycles within 60 days of the
grant of this variance. At the end of the
60 day period, if the results justify short-
term sampling, then where the employer
is required to monitor solder grind
employees, routine short-term
monitoring shall be deemed acceptable
except where otherwise indicated.

Where: (a] the time weighted average
(TWA) of the airborne lead level inside
the hood of the supplied-air respirator
exceeds 50 micrograms per cubic meter
of air (50 ug/m1; or (b) the employee's
blood lead level is within 10 ug/100g of
the removal level, a comprehensive
evaluation will be made by the
employer.

Such an evaluation may include study
of engineering controls and personal
protective equipment (air-supply, hood
integrity, booth ventilation and
facilities), employee personal hygiene
and work practices, and blood lead
data. Engineering chaies, further
testing, and employee retraining will be
carried out as needed. But, where
condition (a) above occurs, air
monitoring shall be repeated within 10
days; or where (b) above occurs the
blood lead level shall be resampled
within 10 days of receipt of the
laboratory results.

Where additional testing is indicated
inside the hood of an supplied-air
respirator, the sample will be collected
for a sufficient length of time (two hours
or longer] to provide statistically
representative information. A two hour
sample will also be collected outside the
hood. Sampling will be done using one
or more filters as warranted.

The employer will conduct full-shift
air sampling on the automotive
assembly line from solder application to
Bonderite (except for the solder grind

booth) in compliance with the
requirements of the standard for
Occupational Exposure to Lead.

9. The employer is not relieved from
the continuing responsibility to utilize
feasible engineering and work practice
controls that may be developed as the
sole means of reducing exposure to
inorganic arsenic and lead to acceptable
levels under the standard for
Occupational Exposure to Inorganic
Arsenic and the standard for
Occupational Exposure to Lead.

10. In determining whether solder
grind booth employees exposed to
inorganic arsenic must be provided
chest x-ray and sputum cytology
examinations at semi-annual intervals
as required by paragraph
1910.1018(n)(3](ii) of the standard for
Occupational Exposure to Inorganic
Arsenic, the arsenic level in air may be
measured inside the hood of the
supplied-air respirator except that,
without regard to the standard, these
chest x-rays and sputum cytology
examinations shall be provided to all
such solder grind booth employees
annually.

11. The employer shall provide a clean
and readily accessible eating facility for
solder grind booth employees. These
facilities shall be no closer than fifty (50)
feet from any point of the solder grind
booth and shall be kept clean in
accordance with the housekeeping
requirements as provided in paragraph
(h) of the standard for Occupational
Exposure to Lead.

12. The employer shall provide a
written training and education program
for employees assigned to solder
application, grinding, and finishing
operations which shall include, but not
be limited to, the health hazards
associated with inorganic arsenic and'
lead, proper respirator use, protective
clothing, personal hygiene, and
restrictions on smoking or eating in the
solder grind booth. This training and
education program shall be operated
periodically.

13. The employer shall comply with all
provisions in this grant of variance, and
in addition shall not be relieved from
compliance with all other applicable
provisions of the standard for
Occupational Exposure to Inorganic
Arsenic and the standard for
Occupational Exposure to Lead.

As soon as possible, the General
Motors Corporation shall give notice to
affected employees of the terms of this
order by the same means required to be
used to inform them of the application
for variance.

Effective Date: This Order shall
become effective on July 11. 1980, and
shall remain in effect until modified or

revoked in accordance with section 6{d)
of the Occupational Safety and Health
Act of 1970.

Signed at Washington, D.C. this 17th day of
June 1980.
Eula Bingham,
Assistant Secretary of Labor.

BI±4 CO E 4S10-2-

Office of the Secretary

Affirmative Determinations Regarding
Eligibility To Apply for Worker
Adjustment Assistance

In accordance with Section 223 of the
Trade Act oF 1974 (19 U.S.C. 2273] the
Department of Labor herein presents
summaries of certifications of eligibility
to apply for worker adjustment
assistance issued during the period June
30-July 3,1980.

In order for an affirmative
determination to be made and a
certification of eligibility to apply for
adjustment assistance to be.issued, each
of the group eligibility requirements of
Section 222 of the Act mustbe met.

In the following cases it has been
concluded that all of the criteria have
been met.

TA-W-7811; Apex Glove Co.,
Milwaukee, Wis.

The investigation was initiated on
April 281980 in response to a petition
which was filed on behalf of workers at
Apex Glove Company, Milwaukee,
Wisconsin. The workers produce work
gloves.

U.S. imports of Work Gloves and
Mittens increased absolutely in each
year from 1975 through 1979 and
increased relative to domestic
production in each year from 1977
through 1979. Imports increased
absolutely in January-Miarch 1980
compared to the same period in 1979.

A Department survey revealed a
customer which represented a major
portion of sales by Apex Glove
Company decreased purchases from the
subject firm and increased purchases of
imported work glovesin 1979 compared
to 1978.

In this case, therefore, the certifying
officer has determined that:

"All workers of Apex Glove Company.
Milwaukee. Wisconsin who became totally or
partially separated from employment on or
after April 15. 1979 are eligible to apply for
adjustment assistance under Section 223 of
the Trade Act of 1974."

I hereby certify that determinations
were issued with respect to all of the
aforementioned cases during the week
of June 30-July 3,1980.
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Signed at Washington, D.C., this 7th day of
July. 1980.
Marvin M. Fooks, -

Director, Office of Trade Adjustment
Assistance.
IFR Dec. 80-20756 Filed 7-10-80: 8:45 aml

BILLING CODE 4510-28-PA

[TA-W-8756J

Arrow Metal Products Corp., Detroit,
Mich.; Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on June 16, 1980 in response to
a worker petition received on May 19,
1980 which was filed on behalf of
workers and former workers producing
automotive stampings at Arrow Metal
Products Corporation, 1200 Mount
Elliott, Detroit, Michigan.

On May 6, 1980 a petition was filed by
the United Automobile, Aerospace and
Agricultural Implement Workers of
America (UAW) on behalf of the same
group of workers (TA-W-8277).

Since the identical group of workers is
the subject of the ongoing investigation
TA-W-8756, a new investigation would
serve no purpose. Consequently, this
investigation for TA-W--8756 has been
termination.

Signed at Washington, D.C., this 2nd day of
July 1980.
Marvin M. Fooks,
Director, Office of Trade Adfustment
Assistance.

IFiR ec 80-20750 Filed 7-10-0:8:45 aml
BILLING CODE 4510-28-M

Determinations Regarding Eligibility
To Apply for Worker Adjustment
Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein presents
summaries of determinations regarding
eligibility to apply for worker
adjustment assistance issued during the
period June 30-June 3, 1980.

In order for an affirmative
determination to be made and a
certification of eligibility to apply for
adjustment assistance to be issued, each
of the group eligibility requirements of
Section 222 of the Act must be met.

(1) That a significant number or
proportion of the workers in the
workers' firm, or an appropriate
subdivision thereof, have become totally
or partially separated,

(2) That sales or production, or both,
of the firm or subdivision have
decreased absolutely, and

(3) That increases of imports of
articles like or directly competitive with

articles produced by the firm or
appropriate-subdivision have
contributed importantly to the
separations, or threat thereof, and to the
absolute decline in sales or production.

Negative Determinations

In each of the following cases it has
been concluded that at least one of the
above criteria has not been met.

TA-W-7158; TA-W-7426; Chicago
Pneumatic Tool Co., Solon, Ohio,
Franklin, Penn.

Investigation revealed that criterion
(3) has not been met. Neither company
imports nor increased imports by
customers contributed importantly to
separations from the subject firm.

TA-W-7850; Clear Shake, Inc., Clear
Lake, Wash.

Investigation revealed that criterion
(3) has not been met. Declines in
employment in 1980 were due to
declines in new housing starts and were
not a result of increased imports.

TA-W-7781; Cheney Brothers, Inc.,
Manchester, Conn.

Investigation revealed that criterion
(3) has not been met. Sales and
employment at the subject firm have
increased since the expiration of a prior
certification in April 1980.
TA-W-7716; Sharon Tube Co., Sharon,
Penn.

Investigation revealed that criterion
'(3) has not been met. With respect to
workers producing welded pipe, sales or
production did not decline. With respect
to workers producing seamless pipe
such workers are covered by an existing
certification.
TA-W-7681, TA-W-7682; Michigan
Rivet Corp., Plant I and Plant II,
Warren, Mich. '

Investigation revealed that criterion
(3) has not been met. A survey of
customers indicated that increased
imports did not contribute importantly
to worker separations at the firm.

TA-W-7710; R. Hoe Co., Inc.,
Birmingham, Ala.

Investigation revealed that criterion
(3) has not been met. A survey of
customers indicated that increased
imports did not contribute importantly
to worker separations at the firm.

TA-W-7680i Robert Gray Shake and
Shingle, Inc., Hoquiam, Wash.

Investigation revealed that criterion
(3) has not been met. A survey of
customers indicated that increased

imports did not contribute importantly
to worker separations at the firm.
TA-W-7636; Inter-City Trucking
Service, Inc., Flint, Mich.

Investigation revealed'that the
workers do not produce an article as
required for certificatidn underSection
223 of the Act.
TA-W-7647; S & S Cartage, Flint, Mich,

Investigation revealed that the
workers do not produce an article as
required for certification under Section
223 of the Act.
TA-W-7653; Freight Consolidation
Services, Inc., Detroit, Mich,

Investigation revealed that the
workers do not produce an article as
required for certification under Section
223 of the Act.
TA-W-7657; Lewis and Clark Chrysler
Plymouth, Inc., St. Louis, Mo.

Investigation revealed that the
workers do not produce an article as
required for certification under Section
223 of the Act.
TA-W-7658; Lou Fusz Pontiac, St. Louis,
Mo.

Investigation revealed that the
workers do not produce an article as
required for certification under Section
223 of the Act.
TA-W-8708; Amoco Chemical Corp.,
Decatur, Ala.

'Investigation revealed that criterion
(3) has not been met. Aggregate U.S.
imports of purified teraphalic acid are
negligible.

Affirmative Determinations
In each of the following cases, it has

been concluded that all of the criteria
have been met, and certifications have
been issued covering workers totally or
partially separated from employment on
or after the designated dates.
TA-W-7452; Firestone Tire & Rubber
Co., Des Moines, Iowa

With respect to workers not producing
earthmover tires, criterion (3) has not
been met. A survey of customers
revealed that increased imports did not
contribute importantly to the separation
of such workers at the plant.

With respect to workers producing
earthmover tires, a certification'was
issued covering all such workers
separated on or after November 3, 1979.
TA-W--8134; William Amer Co.,
Philadelphia, Pa.

A certification was issued covering
the workers indicated below, who will
be separated on or after July 1, 1980:
David F. Bailie, Laird H. Simons, Jr.;
Barbara L. Simons. and William M.
Springer.
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TA-W-7884; The Glover Corp., Calico
Rock, Ark.

A certification was issued covering all
workers of the firm separated on or after
April 18,1979.
TA-W-8086; Maple Tree, Inc.,
Maplesville, Ala.

A certification was issued covering all
workers of the firm separated on or after
June 1,1979.
TA-W-7976 and 7981; International
Telephone & Telegraph Corp., the
Automotive Electrical Products Division,
Selmer, Tenn., and Bellaire, Mich.

A certification was issued covering all
workers of the plants separated on or
after April 11, 1979 and before
December 1.1979.
TA-W-7731, 7974, 7975, 7977, 7978, 7979,
7980 and 7982; International Telephone
& Telegraph Corp., Automotive
Electrical Products Division, Oak Park,
Mich.; Brownsville, Tex.; Fayette, Miss.;
Cairo, Ga.; Bainbridge, Ga.; Petoskey,
Mich. (Plant No. 6); Petoskey, Mich.
(Plant No. 1); and East Jordan, Mich.

A certification was issued covering all
workers of the plants separated on or
after April 11, 1979.

I hereby certify that the
aforementioned determinations were
issued during the period June 30-July 3,
1980. Copies of these determinations are
available for inspection in Room S-5314,
U.S. Department of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20210, during normal working hours
or will be mailed to persons who write
to the above address.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
FR Doc. 80-20759 Filed 7-10-80 :45 am]

BILLING CODE 4510-28-M

[TA-W-6846]

International Silver Corp., Los
Angeles, Calif.; Affirmative
Determination Regarding Application
for Reconsideration

On May 19, 1980, the petitioner

requested administrative
reconsideration of the Department of
Labor's Negative Determination
Regarding Eligibility to Apply for
Worker Adjustment Assistance for
former workers of International Silver
Corporation's warehouse in Los
Angeles, California. This determination
was published In the Federal Register on
May 23,1980 (45 FR 35045).

Petitioner claims that the Los Angeles,
California warehouse was closed as a
result of the decline In production at
International Silver's Factory C, in
Meriden, Connecticut, whose workers
employed on stainless steel flatware
were certified for trade adjustment
assistance on December 13,1978, TA-
W-4071. Petitioner further claims that
warehousemen for International Silver's
warehouse in Wallingford, Connecticut
are receiving trade adjustment
assistance.

Conclusion
After review of the application. I

conclude that petitioner's claim of
sufficient weight to justify
reconsideration of the Department of
Labor's prior decision. The application
is, therefore, granted.

Signed at Washington. D.C.. this 3rd day of
July 1980.
C. Michael Aho,
Director, Office of Foreign Economic
Research.
1FR Doc. 10-=O.53 FL!ed 7-10-M, &M aml

BILLING CODE 4510-28-

Investigations Regarding
Certifications of EligibIlity To Apply for
Worker Adjustment Assistance

Petitions have been filed with the
Secretary of Labor under Section 221(a)
of the Trade Act of 1974 ("the Act") and
are identified in the Appendix to this
notice. Upon receipt of these petitions,
the Director of the Office of Trade
Adjustment Assistance, Bureau of
International Labor Affairs, has
instituted investigations pursuant to
Section 221(a) of the Act and 29 CFR
90.12.

The purpose of each of the
investigations is to determine whether
absolute or relative increases of imports
of articles like or directly competitive
with articles produced by the workers'
firm or an appropriate subdivision
thereof have contributed importantly to
an absolute decline in sales or
production, or both, of such firm or
subdivision and to the actual or
threatened total or partial separation of
a significant number or proportion of the
workers of such firm or subdivision.

Petitioners meeting these eligibility
requirements will be certified as eligible
to apply for adjustment assistance under
Title HI, Chapter 2, of the Act in
accordance with the provisions of
Subpart B of 29 CFR Part 90. The
investigations will further relate, as
appropriate, to the determination of the
date on which total or partial
separations began or threatened to
begin and the subdivision of the firm
involved.

Pursuant to 29 CFR 90.13, the
petitioners or any other persons showing
a substantial interest in the subject
matter of the investigations may request
a public hearing, provided such request
is riled in writing with the Director,
Office of Trade Adjustment Assistance,
at the address shown below, not later
than July 21, 1980.

Interested persons are invited to
submit written comments regarding the
subject matter of the investigations to
the Director, Office of Trade Adjustment
Assistance, at the address shown below,
not later than July 21,1980.

The petitions filed in this case are
available for inspection at the Office of
the Director, Office of Trade Adjustment
Assistance, Bureau of International
Labor Affairs, U.S. Department of Labor,
200 Constitution Avenue, NW.,
Washington, D.C. 20210.

Signed at Washington. D.C., this 7th day of
July. 1980.
Marvin X. Fooks,
Director Office of Trade Adjustment
Assistance.

Appendix

Petitoner Union/workers or Location Date Date of Peton No. AMotes poduced
former workers of- receiwed P04-

Dart Truck Co. (UAW)
Eagle Prcher Corp. (workers)
J.R. Fashions Inc. (ILGWIU)
NuCar Prep System Inc. (Teamsters) -
Rockford Headed Products Inc. (workers) -
Standard Automotive Parts & Co. (workers)
Stertig Dtamond Tool Inc. (workers)-
Wte Automobve Service Inc. (workers)-
Washington Steel Corp. (workers)-
Arrow Company (ACTWU)
C & P Coat Co (workers).
Ma lex Mfg. Co. (workers)
Arrow Company (ACTWI))
Arrow Shirt Co. (ACTWU)
Arrow Shit Co. (ACTWlU)
Arrow Sht Co. (ACTWU)
Oak Industries (workers)

Kansas Ciy. MO___
GrA IN
Paterun NJ
Santa Fe Spngs, CA.
Rockford. It : ...
Muskegon. ML
Warren. MI
Alen Park. MI
Waashrgto. PA -
Brenen. GA
Hanmonton, NJ-
Caro, MI
Cadon Hill. GA
AIertviel, AL
Jasper. AL
Atlanta. GA
Heywardi CA

512180

61232180
6123180
612310
6123180

6)23180
a/11180
6123180
6113180
6112180
623180
6123190
6123180
6123180
6123180

4124180
If 18!&3

5.11V80
6180180

6512',80

1520180

6115806 ! '80
6118180
6125)12
6119180

TA-W-9,160
TA-W-9,151
TA-W.9.62
TA.-9,163
TA-W-9.164
TA-W-9.t65
TA-W-9,t66
TA-W-9.167
TA.W.9.158
TA-W.QI
TA-W-9,1T0
TA-W-S71
TA.W.9,172
TA-W-9,173
TA-W-4174
TA-W-9,75
TA-W-9,17

ManL4aces trucks.
Fbergass rowdorced pciyes! r pfastic parts
Produce fade cats.
Preparaton of new cars for delivery to dealers.
Cold headed fateners.
Parts for A, erca made cars and trncks.
D~wmond fools and dr bts.
Add accessories So ato..
Produce flat rol sailess sheets and st:Vs
5f'ils,
Childens coats. lae coats.
Tread nuts kor ateering colrms.
stlf.t
Ssrts.

Produce males for electronics tndusty.
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Petitioner Unon/workrs or Location
former workers of-

Praire Manufacturing Co. (ACTWU) ....... " Epst Prae. MI...--.:....
Bonita Leather Fashions, Inc. (v.o,-kers) ._ 1e-v York. NY. .
Blue Water Seafoods, Inc., Div. of the Gorton Cleveland, OH........

Group (UF & CWU).
Essex Metals & Plastics Co. (rwork.ers) _ Coldiater. M,
Clark Equipment Company. Industril Truck Battle Creek MI....

Division (AIW).
Budd Company, Plastics Products Division Csey. OH -......
(UAW).

Eaton Corp., Eaton Industrial Truck Div, Philadelphia, PA.- -
(workers).

Sheller Globe Corp, Detroit Research Center. Detroit MI
(workers).

Gary Bergman Carpentry Ltd (workers)_.... Orchard Lake, MI......
AC Spark Plug (workers), Osk Creek. WI..- -
AMF, Inc. (UDeJ s Moines IA _- -

American Hose Corp. (UAW)' Winchester.IN. _
Clark Engineering Co. (workers) Hasltt..Ml.

Dana Corporation (UAW) ................ Berick, PA.....
DuPont De Nemours El. & Co_ _ Edgemoor. DF ... .
Firestone Tire & Rubber Co. (UPW)-, Akr, OH ..... _
Gould Inc. (eks)........ . Mian, H....--..-

Ray Bestos Manhattan Friction Materials Co. Stratford. CT_ _ _
(workers).

Collins Industries. Inc. (company)- - Greefeld,TN_..... ...
The Goodyear Tire & Rubber. Co. (JTWA). Decatur. AL..... .
Hayes-Albion Exhaust System (AJW)....... West Unity, OH ....
Jim Kraut Chev. (IAM) ............. .... , "Sulte. . .. .
May & Scofield, Inc. (workers) - Howell, Mt... .
Molded Fiber Glass.TrayCo. (workers) .Linisvle, PA..... ..
Newport ire Center, Inc. (workers) ..... Spingfield, Me....
Petoskey amfacturing Co. (workers) _ Peosky. MI.. .
Clearview Coat Co. (workers) New York. NY-

Dynamic Inst Corp. (workers)...... _ Lares. PR _
Goodyear Tire & Rubber Co. (URW). . Alron, OH.
Gulf & Western Mhanufact Co. (Gulf & West. East Jordan, MI
em Stamping Division) (UAW).

Knapp King Size Corp. (workers) . . New Bedford, MA _ _
Landy Beef Co. Inc. (UFCW).Boston, A.... _ _ BostonMA _ _
Lewfer Drug Products (workers) __ _ _ Long Island City. NY __
Purfal Fashions (Forever Young) (workers) - New York. NY- -
Wohlett Corp .............. Lansing.1.4l ..
Hercules Welding Products Company (com- Werren, MI......

Pany).
IT Thompson Industries. Dv.--Plant #1 Va:dosta. GA-....
(company).

IT Thompson Industries. Div.-Plant #2 Madison, FL.
(company).

ITT Thompson Industries. Div, Plant .13 AdaLGA --.........
(company).

ITT 'Thompson Industries, Div.-Plant #4 Lake City. FL_ _ _
(company).

ITT Thompson Industries. Dv.-P.nt #8 Holy Springs. Mi
(company).

ITr Thompson Industries, Div.-Plant #10 Valdosta, GA.....
(company).

Poly Mar Products, Inc. (company) _ _ Tere Haute. IN... - ..
C.J. Bachner & Sons. Inc. (ACTV).*...... Gloversville, NY....
Gate Mills. Inc.'(ACTWU). ..... .. Johnstoam. NY.--.....-
Joseph P. Conroy. Inc. (ACTWU) ............. Johnstown. NY......
Made Papa & Sons, Inc. (ACTWU)....... ... Gloversville, NY ------.......
NL Industries (Teamsters) ................... Pecrickown NJ............-..
Pagano Gloves. Inc. (ACTWU) ......-... Johnstown NY... ....
Star Foam Products (workers) ................._ TroyMI
Benham Coal, Inc. (workers) ......................... Seham. KY......
Cuyahoga Valley Railroad Co. (United Trans- Cleveland, OH__ _.

portrlon Union).
Island Steel Co. (company) ... .................. East Chicago, IN........
Marx Manufacturing Corp. (workers) .............. Taylor, Mi.....
McOuay, Nonis Inc. Plant #2 (UAW)..;....... St Louis, Me..........
McQuay, Norris Inc. Plant #1 (UAW)......... St Louis, Me............
Pop Industries (IAM) ........................... Nashville, T ... L.

Revere Copper & Brass (UAW) ..................... Detroit. MI. .......
Youngstown & Northern Railroad Company Youngstovm. OH _....

(Brotherhood of Railway clerks).
The Arrow Company (ACTWU) ......... - Huntington, PA-...-. ---.
The Arrow Company (ACTWU) Elysburg. PA_ _
The Arrow Company (ACTWU) _ _ Lev.iston PA_______
ATF Davidson Co. (USWA).. fVtinsvlle. MA _
Elkton Fashion Ind. (workers). - Elkton MD.. - ...-
General Electric Co. Memphis Lamp Plant Memphis TN . .

(workers).
Hayes-Albion Corp. Albion Division (UAW). Albion, MI.
ITT Marfow (IAM) ,.idindPark.NJ _

Whitin Casting Co. (USWA). .... -Whitinsville, MA - _
Miss Euica, Inc. (workers).- - Hialehh, FL _ _

[FR Doc. 0--20749 Filed 7-10-M. 8:45 am]

BILLING CODE 4510-25-M

Appendix-Continued

Date Date of Petition No. Artiles produced
received peliton

6/23/80
6/23/80
6/23/80
6123/80

6123/60

6/23/80

6123/80
6/23180

6/23180

6123180
6123/8D

6/23/B0

6/20/80
6123/80

6123180
6123/80

5/19/8D0/23/80
:5119/80

5/6/80
6/23/80
6/23/80
5/21/80
6/23/80
6123/80
6/23/80
6/23180
4110/80

6f23180
6/16/80
61131B0

6123/80

6/13/80
6/13/80
6113180
6/13/80
6/17/806/17/80

6117/80

6/17/80

6/17/80

6/17/80

6/17/80

6/17/80
6/25/80
6125180

61251806/25/80
6/25/806125/80
625/80
8/25/80
6/20/t0
5/19t60

6/23/80
6/20/80
6/20/80
6/20/80
6/20/80
6/23/80
5/20180

16/23180
Z/23/80
6/23/80
4/21/80
4/7180
5/13/80

6/23/80
6/23/80

4/21/80
3/28/80

6118/80 TA-W-9,177 Dress slacks, postal uniforms e d Indutrtial unitlmsi,
811,6180 TA-W-1.178 Leather coats and jackets.
6/18/80 TA-W-9,179 Processing frozen fish and seafood products,

6118180 - TA-W-9,180 Powier steering and brake lines.
6/1810 TA-W-9,181 Internal combustion tilt trucks,

619/80

6/20/50

6/20/80

6/11180
6/18/80
6/12/80

6/1/80
8/10/=

6120/80
6119180-
5/14180

5/7180

6/18/80

4/30/80
6/13/80
6/1680
5/13/80
6/12/80
6/18/80
S/2t/0
16/13/80
3/28180

6/17/80
,6/11/80
5/29180

6/18/80
6/9180
6/11/80
6110180
6/5/80

6/12/80

6/12/80

6/12/80

6/12/80

6/12/80

6/12/80

6/12/80

6/61/0
6120180
6/20/80
6/20180
6/20180
6123/80
0/23/0
8/20/0
8/1180
5/12/80

6119/80
6/18/80
8/18/80
6/18/80
6/17/80
6/20/80
6120/80

518/80

6/19/80
6/19/80
6/19/80
4/15/80
3/28180

5/8/80

TA-W-9,182 Fiberglass auto parts, also fiberg!ass business machline
and electrical componanto.

TA-W-9,183 Gas propane and electric fork tift truck's rnachlno parts.

TA-W-9.184 Research and devoiopmcnt

TA-W-9,185 Construction of new homes.
TA-W-9,186 Catalytic converters.
TA-W-9.187 Rotary and ring Ltn :motors, rolo-tilers, edgers, snowl

blowers.
TA-W-9,188 Fus lins troso for automotisvoiduiry.
TA- W-9,189 Iinkages and conecting membe-rs for r,xorrrsl.io and

truck industries.
TA-W-9,190 Leaf springs for truck and tral'er Industries.
TA-W-9,191 Titanium dioxide.
TA-W-9.192 Truck ireas.
TA-W-9.193 Meoded rubber product, shock abobc. silent blocs

and clevo bloc.
TA-W-9,194 Automotve'lransmlsslons, brakes and auto parts.

TA-W-9,195 Aluminum electrolytic cspacors.
TA-W-9.196 Fabric mill producing tire cords.
.TA-VW-9.197 Product automoivo exhau-t systems
TA-W-9,198 Chevrolet vehicles ad Chosrel parts.
TA-W-9199 Produce auto parts.
TA-W-9,200 Produce lamps sections for autos,
TA-W-9.201 Goodyear tires and auto services,
TA-W-9,202 Manufacturers decorative emblems for auto Industry.
TA-W-9,203 tadi zT coats Imported Iad:osr wool swestzra long and

. short. suede coats long and shori
TA-W-9,204 Transformers, battery chargers.
TA-W-9.205 Produce files.
TA-W-9,206 Window regulators, .heed latches, cimnrncy brakes.

TA-W-9,207 Manufacturing shoos.
TA-W-9,208 Bought and sold beel.
TA-W-9,209 Health and beautyalda.
TA-W-9.2 10 Drosses.
TA-W-9.2 II Ring gears for automobles.
TA-W-9.212 Copper spot welding lip3 and a!ectrodc-s.

TA-W-9,213 Auto component parts.

TA-W-9,214 Auto component parts

TA-W-9,215 Auto component parts.

TA-W-9,216 Auto component parts.

TA-W-9,217 Auto co'mponent parts.

TA-W-9,218 Auto component pais

TA-W-9.21 9 Auto polyethylene seat covers.
TA-W-9.220 Ladies' dress gloves.
TA-W-9,221 Men's and ladies' dress and sport g!oves.
TA-W-9,222 Men's and ladies' gloves and mittens, dress and spoIL
TA-W-9,223 Men'S and ladies' dress and sport g'aves,
TA-W-9.224 Lead for batteries.etl.
TA-W-9.225 Men's and ladies' dress and rport g!os. =L
TA-W-9.226 Molding dies.
TA-W-9,227 Coal.
TA-W-9,228 Transportation service for J.-LStel. Corp.

TA-W-9.229
TA-W-9.230 Sheet metal stampings.
TA-W-9.231 Warehouse for McQuay-Norrla In.
TA-W-9,232 Piston rings.
TA-W-9,233 Wire harness.
TA-W-9,234 Copper and strip mill products
TA-W-9,235 Railroad service for U.S. Steel.

TA-V-9,236 A.enscports and dress shirts.
TA-W-9.237 Men's sports and dmss shirts.
TA-W-9.238 Men's sports and dress shrts.
TA-W-9,229 Texla preparatory machinery.
TA-W-9.240 Mcn'. clothing.
TA-W-9,241 lights for automobiles.

6/19/80 TA-W-9.242 Mallenable iron castings.
6/18/80 TA-W-9,243 Manufactures pumps for construction Indu-,try dry clean.

lag.
4/15/80 TA-W-9,244 tlachinery and graphcarts.
:3/24/80 T AW-9,245 Women's vinyl handbags.
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ITA-W-76571

Lewis and Clark Chrysler Plymouth,
Inc., St. Louis, Mo.; Negative
Determination Regarding Eligibility To
Apply for Worker Adjustment
Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein presents the
results of an investigation regarding
certification of eligibility to apply for
worker adjustment assistance.

The investigation was initiated on
April 21, 1980 in response to a petition
which was filed by the International
Association of Machinists and
Aerospace Workers on behalf of
workers at Lewis and Clark Chr sler
Plymouth, Inc., St. Louis, Missouri. The
workers at Lewis and Clark Chrysler
Plymouth, Inc. are engaged in providing
the service of selling, repairing and
servicing automobiles.

The investigation revealed that
workers of Lewis and Clark Chrysler
Plymouth, Inc. do not produce an article
within the meaning of Section 222(3) of
the Act. The Department of Labor has
consistently determined that the
performance of services does not
constitute production of an article, as
required by Section 222 of the Trade Act
of 1974; and this determination has been
upheld in the U.S. Court of Appeals.
Therefore, workers of Lewis and Clark
Chrysler Plymouth, Inc. may be Certified
only if their separation was caused
importantly by a reduced demand for
their services from a parent firm, a firm
otherwise related to Lewis and Clark
Chrysler Plymouth, Inc. by ownership, or
a firm related by control. In any case,
the reduction in demand for services
must originate at a production facility
whose workers independently meet the
statutory criteria for certification and
that reduction must directly relate to the
product impacted by imports. These
conditions have not been met for
workers of Lewis and Clark Chrysler
Plymouth, Inc.

Conclusion

After careful review, I determine that
all workers of Lewis and Clark Chrysler
Plymouth, Inc., St. Louis, Missouri are
denied eligibility to apply for adjustment

assistance under Section 223 of the
Trade Act of 1974.

Signed at Washington, D.C. this 3rd day of
July 1980.
Harry I. Gilman,
Supervisory lnternationol Eco iomist Office
of Foreign Economic Research.

BILLING CODE 4510-2"-U

[TA-W-74551

Miller Plating Corp., Jackson, Mich.;
Negative Determination Regarding
Application for Reconsideration

By letter of June 17,1900. a company
official requested administrati% e
reconsideration of the Department of
Labor's Negative Determination
Regarding Eligibility to Apply for
Worker Adjustment Assistance in the
case of workers and former workers of
the Miller Plating Corporation, Jackson.
Michigan. The determination was
published in the Federal Register on
June 6, 1980, (45 FR 38180).

Pursuant to 29 CFR 90.18(c),
reconsideration may be granted under
the following circumstances:

(1] If it appears on the basis of facts
not previously considered that the
determination complained of was
erroneous;

(2) If it appears that the determination
complained of was based on a mistake
in the determination of facts previously
considered; or

(3) If, In the opinion of the Certifying
Officer, a misinterpretation of facts or of
the law justifies reconsideration of the
decision.

A company official claims that
workers at the Miller Plating
Corporation, Jackson, Michigan, have
met the three statutory requirements
under Section 222 of the Trade Act of
1974 necessary to be certified eligible for
trade adjustment assistance.

The Department's review however,
showed that workers of Miller Plating
do not produce an article within the
meaning of Section ='(3) of the Act.
Rather, the workers perform the service
of plating and painting.

Service workers may only be certified
if their separation was caused
importantly by a reduced demand for

their services from a parent firm, a firm
otherwise related by ownership to the
firm providing the service, or a firm
related by control with the reduction in
demand for services originating at a
production facility whose workers
independently meet the statutory
criteria for certification and that
reduction must relate directly to the
product impacted by imports. The
workers of Miller Plating do not fit
within any of the categories described
above.

Conclusion

After review of the application and
the investigation file, I conclude that
there has been no error or
misinterpretation of fact or of the law
which would justify reconsideration of
the Department of Labors prior
decision. The application is, therefore,
denied.

Signed at Washington. D.C., this 3rd day of
July 1930.
C. Michael Aho,
Director. Office qf Foreign Economic
Research.
JFR a 1. & 4F- r-~az,=ia~

ILLING COOE 4510-M

Negative Determinations Regarding
Eligibility To Apply for Worker
Adjustment Assistance

In accordance with section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor herein presents
summaries of negative determinations
regarding eligibility to apply for worker
adjustment assistance issued during the
period June 30-July 3,1980.

In order for an affirmative
determination to be made and a
certification of eligibility to apply for
adjustment assistance to be issued, each
of the group eligibility requirements of
section 222 of the Act must be met.

(1) That a significant number or
proportion of workers in the workers's
firm, or an appropriate subdivision
thereof, have become totally or partially
separated, or are threatened to become
totally or partially separated.

(2) That sales or production, or both,
of the firm or subdivision have
decreased absolutely.
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(3) That increases of imports of
articles like or directly competitive with
articles produced by the firm or
appropriate subdivision have
contributed importantly to the
separations, or threat thereof, and to the
absolute decline in sales or production.

In each of the following cases it has
been-concluded that at least one of the
above criteria has not been met.

TA-W-7824; CertainTeed Corp4 Corbih,
Ky.

The investigation was initiated on
April 28, 1980 in response to a petition
which was filed on behalf of workers at
the Corbin, Kentucky plant of
CertainTeed Corporation. The workers.
produce sound insulation for
automobiles.,

The investigation revealed that
criterion (1) has not been met.

There have been no layoffs and no
reduction of hours worked at the Corbin,
Kentucky plant in the one year period
prior to the date of the p~tition. There is
no immediate threat of separation of
workers at this plant.

In this case, therefore, the certifying
officer has determined that all workers
of the Corbin, Kentucky plant of
CertainTeed Corporation are denied
eligibility to apply for adjustment
assistance under Section 223 of the
Trade Act of 1974.

TA-W-7773; Charlies' Chevrolet, Inc.,
St. Louis, Mo.

The investigation was initiated on
April 28,1980 in response to a petition
which was filed on behalf of workers at
Charlies' Chevrolet, Incorporated, St.
Louis, Missouri. The workers at
Charlies' Chevrolet, Incorporated are
engaged in providing the service of
selling, servicing, and repairing
automobiles.

The investigation revealed that -
workers of Charlies Chevrolet,.
Incorporated do not produce an article
within the meaning of Section 222(3) of
the Act. The Department of Labor has
consistently determined that the
performance of services does not
constitute production of an article, as
required by Section 222 of the Trade Act
of 1974; and this determination has been
upheld in the U.S. Court of Appeals.
Therefore, workers of Charlies'
Chevrolet, Incorporated may be certified
only if their separation was caused
importantly by a reduced demand for
their services from a parent firm, a firm
otherwise related to Charlies' Chevrolet,
Incorporated by ownership, or a firm
related by control. In any case, the
reduction in demand for services must
originate at a production facility whose
workers independently meet the

statutory criteria for certification and
that reduction must directly relate to the
product impacted by imports. These
conditions have not been met for
workers of Charlies' Chevrolet,
Incorporated.

In this case, therefore, the certifying
officer has determined that all workers
of.Charlies' Chevrolet, Incorporated, St.
Louis, Missouri are denied eligibility to
apply for adjustment assistance under
Section 223 of the Trade Act of 1974.

TA-W-7656; DiSalvo's, Inc.,-St. Louis,
Mo.

The investigation was initiated on
April 21,1980 in response to a petition
which was filed by the International
Association of Machinists and
Aerospace Workers Union on behalf of
workers at DiSalvo's, Inc., St. Louis,
Missouri. The workers at DiSalvo's, Inc.
are engaged in providing the service of
selling, servicing, andrepairing
automobiles. .

The investigation revealed that
workers of DiSalvo's, Inc. do not
produce an article within the meariing of
Section 222(3) of the Act. The
Department of Labor has consistently
determined that the performance of
services does not constitute production
of an article, as required by Section 222
of the Trade Act of 1974; and this
determination has been upheld in the
U.S. Court of Appeals. Therefore,
workers of DiSalvo's, Inc. may be
certified only if their separationwas
caused importantly be a reduced
demand for their services from a parent
firm, a firm otherwise related to
DiSalvo's, Inc. by ownership, or a firm
related by control In any case, the
reduction in demand for services must
originate at a production facility whose
workers independently meet the
statutory criteria for certification and
that reduction must directly relate to the
product impacted by imports. These
conditions have not been met for
workers offDiSalvo's, Inc.

In this case, therefore, the certifying
officer has determined that all workers
of DiSalvo's, Inc., St. Louis, Missouri are
denied eligibility to apply for adjustment
assistance under Section 223 of the
Trade Act of 1974.
TA-W-7641; Earl C. Smith, Inc., Flint,
Mich.

The investigation was initiated on
April 21, 1980 in response to a petition
which was filed by the International
Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America
on behalf of workers at Earl C. Smith,
Incorporated, Flint, Michigan. The
workers at Earl C. Smith, Incorporated
are engaged in providing the service of

transporting general commodities by
truck. 

I I

The investigation revealed that
workers of Earl C. Smith, Incorporated
do not produce an article within the
meaning of Section 222(3) of the Act.
The Department of Labor has
consistently determined that the
performance of services does not
constitute production of an article, as
required by Section 222 of the Trade Act
of 1974; and this determination has been
upheld in the U.S. Court of Appeals.
Therefore, workers of Earl C. Smith,
Incorporated may be certified only If
their separation was caused importantly
by a reduced demand for their services
from a parent firm, a firm otherwise
related to Earl C. Smith, Incorporated by
ownership, or a firm related by control,
In any case, the reduction in demand for'
services must originate at a production
facility whose workers independently
meet the statutory criteria for
-certification and that reduction must
directly relate to the product impacted
by imports. These conditions have not
been met for workers 9f Earl C. Smith,
Incorporated.

In this case, therefore, the certifying
officer has determined that all workers
of Earl C. Smith, Incorporated, Flint,
Michigan are denied eligibility to apply
for adjustment assistance under Section
223 of the Trade Act of 1974.

TA-W-7698; Eaton Corp., Kalamazoo,
Mich.

The investigation was initiated on
April 28, 1980 in response to a petition
which was filed by the Allied Industrial
Workers on behalf of workers at the
Kalamazoo, Michigan plant of Eaton
Corporation. Workers at the Kalamazoo
plant produce transmissions for heav-
duty trucks and components for such
transmissions.

The investigation revealed that
criterion (3) has not been met.

Industry sources indicate that Imports
of transmissions for heavy-duty trucks
(gross vehicle weigh over 33,000 pounds)
were negligible in 1978,1979 and the
first quarter of 1980.

Component parts produced at the
Kalamazoo plant are exclusively for use
in Eaton-produced transmissions. No
other manufacturer may legally produce
and market parts for replacement
purposes in Eaton-produced
transmissions.

In this case, therefore, the certifying
officer has determined that all workers
of the Kalamazoo, Michigan plant of
Eaton Corporation are denied eligibility
to apply for adjustment assistance under
Section 223 of the Trade Act of 1974.
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TA-W-7661; Erie Mining Co., Hoyt
Lakes, Minn.

The investigation was initiated on
April 21, 1980 in response to a petition
which was fied by the United
Steelworkers of America on behalf of
workers at the Erie Mining Company,
Hoyt Lakes, Minnesota. Workers at the
plant produce iron ore pellets.

The investigation revealed that
criterion (3) has not been met.

Workers at the Erie Mining Company
were certified as eligible to apply for
adjustment assistance benefits on
March 1,1978 (TA-W-2794, 2795]. The
certification was in effect until March 1,
1980.

U.S. imports of iron ore, pellets and
sinter declined both absolutely and
relative to domestic production in the
first quarter of 1980 compared to the
same quarter in 1979.

Three domestic steel companies share
in the ownership of the Erie Mining
Company and are the sole domestic
customers of the mine. A Department of
Labor survey revealed that none of the
three steel companies increased its
reliance on imported iron ore pellets
relative to domestically produced pellets
in the first four months of 1980
compared to the same period in 1979.

Workers at the plants to which the
predominant portion of the iron ore
pellets are shipped have recently been
denied eligibility to apply for adjustment
assistance.

In this case, therefore, the certifying
officer has determined that all workers
of Erie Mining Company, Hoyt Lakes,
Minnesota are denied eligibility to apply
for adjustment assistance under Section
223 of the Trade Act of 1974.

TA-W-7775; Gumpp Cadillac, Inc.,
Toledo, Ohio

The investigation was initiated on
April 28,1980 in response to a petition
which was filed on behalf of workers at
Gumpp Cadillac, Inc., Toledo, Ohio. The
workers at Gumpp Cadillac, Inc. are
engaged in providing the service of
selling, servicing and repairing
automobiles.

The investigation revealed that
workers of Gumpp Cadillac, Inc. do not
produce an article within the meaning of
Section 222(3) of the Act. The
Department of Labor has consistently
determined that the performance of
services does not constitute production
of an article, as required by Section 222
of the Trade Act of 1974; and this
determination has been upheld in the
U.S. Court of Appeals.

Therefore, Gumpp Cadillac, Inc.
workers may be certified only if their
separation was caused importantly by a

reduced demand for their service from a
parent firm, a firm otherwise related to
Gumpp Cadillac, Inc. by ownership, or a
firm related by control. In any case the
reduction in demand for services must
originate at a production facility whose
workers independently meet the
statutory criteria for certification and
that reduction must directly relate to the
product impacted by imports. These
conditions have not been met for the
workers of Gumpp Cadillac, Inc.

In this case, therefore, the certifying
officer has determined that all workers
of Gumpp Cadillac, Inc., Toledo, Ohio
are denied eligibility to apply for
adjustment assistance under Section 223
of the Trade Act of 1974.

TA-W-7754; Hammond-Bunch Chrysler
Plymouth Dodge Truck, Inc., Arab, Ala.

The investigation was initiated on
April 28,1980 in response to a petition
which was filed on behalf of workers at
Hammond-Bunch Chrysler, Arab,
Alabama. The investigation revealed
that the full name of the firm is
Hammond-Bunch Chrysler Plymouth
Dodge Truck, Inc. The workers at
Hammond-Bunch Chrysler are engaged
in providing the service of selling,
servicing, and repairing automobiles.

The investigation revealed that
workers of Hammond-Bunch Chrysler
do not produce an article within the
meaning of Section 222(3) of the Act.
The Department of Labor has
consistently determined that the
performance of services does not
constitute production of an article, as
required by Section 222 of the Trade Act
of 1974; and this determination has been
upheld in the U.S. Court of Appeals.
Therefore, workers of Hammond-Bunch
Chrysler may be certified only if their
separation was caused importantly by a
reduced demand for their services from
a parent firm, a firm otherwise related to
Hammond-Bunch Chrysler by
ownership, or a firm related by control.
In any case, the reduction in demand for
services must originate at a production
facility whose workers independently
meet the statutory criteria for
certification and that reduction must
directly relate to the product impacted
by imports. These conditions have not
been met for workers of Hammond-
Bunch Chrysler.

In this case, therefore, the certifying
officer has determined that all workers
of Hammond-Bunch Chrysler Plymouth
Dodge Truck. Inc., Arab, Alabama are
denied eligibility to apply for adjustment
assistance under Section 223 of the
Trade Act of 1974.

TA-W-775S; Hugh Gorey Ford, Inc..
Imlay City, Mich.

The investigation was initiated on
April 28,1980 in response to a petition
which was filed on behalf of workers at
Hugh Gorey Ford, Inc., Imlay City.
Michigan. The workers at Hugh Gorey
Ford. Inc. are engaged in providing the
service of selling, servicing, and
repairing automobiles.

The investigation revealed that
workers of Hugh Gorey Ford. Inc. do not
produce an article within the meaning of
Section 22(3) of the Act. The
Department of Labor has consistently
determined that the performance of
services does not constitute production
of an article, as required by Section 222
of the Trade Act of 1974; and this
determination has been upheld in the
U.S Court of Appeals. Therefore, Hugh
Gorey Ford. Inc. workers may be
certified only if their separation was
caused importantly by a reduced
demand for their services from a parent
firm, a firm otherwise related to Hugh
Gorey Ford. Inc. by ownership, or a firm
related by control. In any case, the
reduction in demand for services must
originate at a production facility whose
workers independently meet the
statutory criteria for certification and
that reduction must directly relate to the
product impacted by imports. These
conditions have not been met for
workers of Hugh Gorey Ford, Inc.

In this case, therefore, the certifying
officer has determined that all workers
of Hugh Gorey Ford, Inc., Imlay City,
Michigan are denied eligibility to apply
for adjustment assistance under Section
223 of the Trade Act of 1974.
TA-W-7711; Kenton Manufacturing Co.,
Inc.; New Kensington, Pa.

The investigation was initiated on
April 28, 1980 in response to a petition
which was filed by the Amalgamated
Clothing and Textile Workers' Union on
behalf of workers at Kenton
Manufacturing Company, Incorporated
New Kensington, Pennsylvania. The
workers produce ladies' skirts, tops and
shirts.

The investigation revealed that
criterion (3] has not been metL

Kenton Manufacturing Company,
Incorporated, New Kensington.
Pennsylvania is a contractor producing
ladies' skirts, tops, jackets and shirts.
Ladies' skirts constituted the entire
production at Kenton from November
1977 to November 1979. From November
1979 to April 1980, Kenton produced
ladies' tops and shirts. The Department
of Labor conducted a survey of the
manufacturers from whom Kenton
Manufacturing Company received
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contract work. The manufacturers from
whom Kenton Manufacturing Company
worked did notutilize foreign
contractors or import ladies' skirts in
1978, 1979 or in the first four months of
1980.

The manufacturers from whom
Kenton Manufacturing Company,
Incorporated received order reported a
constant level of sales between 1978 and
1979, and increasing sales in the period
January-April 1980 compared to the
same period of 1979. These
manufacturers increased their utilization
of other domestic contractors rather
than Kenton Manufacturing Company,
Incorporated in the period January-April
1980 compared to the period January-
ApriL1979.

In this case, therefore, the certifying
officer has determined that all workers
of Kenton Manufacturing Company,
Incorporated, New Kensington,
Pennsylvania are denied eligibility to
apply for adjustment assistance under
Section 223 of the Trade Act of 1974.

TA-W-7638; Maiers Motor Freight,
Vassar, Mich.

The investigation was initiated on
April 21, 198rtin response to a petition
which was filed by the International
Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America
on behalf of workers at Maiers Motor
Freight, Vassar, Michigan. The workers
at Maiers Motor Freight are engaged in
providing the service of transporting
general commodities by truck.

The investigation revealed that
workers of Maiers Motor Freight do not
produce anarticle within the meaning of
Section 222(3) of the Act. The
Department of Labor has consistently
determined that the performance of
services does not constitute production
of an article, as required by Section 222
of the Trade Act of 1974; and this
determination has been upheld in the
U.S. Court of Appeals. Therefore,
workers of Maiers Motor Freight may be
certified only if their separation was
caused importantly by a reduced
demand for their services from a parent
firm, a firm otherwise related to Maiers
Motor Freight by ownership, or a firm
related by control. In any-case, the
reduction in demand for services must
originate at a production facility whose
workers independently meet the
statutory criteria for certification and
that reduction must directly relate to the
product impacted by imports. These
conditions have not been met for
workers of Maiers Motor Freight.

In this case, therefore, the certifying
officer has determined that all workers
of Maiers Motor Freight, Vassar,
Michigan are denied eligibility to apply

for adjustment assistance under Section
223 of the Trade Act of 1974.

TA-W-7659; Mayr Brothers Logging Co.,
Willapa Division, Raymond, Wash.

The investigation was initiated on
April 21, 1980 in response to a petition
which was filed by the International
Woodworkers of America on behalf of
workers at Mayr Brothers Logging
Company, Wilapa Division, Raymond,
Washington, Workers at the sawmill
produce 2" x 4" studs and railroad ties.

The investigation revealed that
criterion (3) has not been met.

Mayr Brothers purchased the
Raymond Sawmill in February 1979.
Employment at the sawmill increased in
each quarter of 1979 and in the first
quarter of 1980, when compared to the
previous quarter. However, several
workers were laid off in March and
April of 1980.

A Department of Labor survey,
revealed that most of the Raymond
Sawmill's customers either did not
purchase imported studs or reduced
their purchases of imported studs in the
first four months of 1980 compared to
the same period in 1979. Customers with
increased imports during this period
also increased, or held constant, their
purchases from the Raymond Sawmill.

In this.case, therefore, the certifying
officer has determined that all workers
of Mayr Brothers Logging Company,
Willapa Division, Raymond,
Washington are denied eligibility to
apply for adjustment assistance under
Section 223 of the Trade Act of 1974.
TA-W-7639; McLean Trucking Co.,

,Flint; Mich.
The investigation was initiated on

April 21, 1980 in response to a petition
which was filed by the International
Brotherhood of Teamsters; Chauffeurs,
Warehousemen and Helpers of America
on behalf of workers at McLean
Trucking Company, Flint, Michigan. The
workers at McLean Trucking Company
are engaged in providing the service of
transporting general commodities by
truck.

The investigation revealed that
workers of McLean Trucking Company
do not produce an article within the
meaning of Section 222(3) of the Act.
The Department of Labor has
consistently determined that the
performance of services does not
constitute production of an article, as
required by Section 222 of the Trade Act
of 1974; and this determination has been
upheld in the U.S. Court of Appeals.
Therefore, workers of McLean Trucking
Company may be certified only if their
separation was caused importantly by a
reduced demand for their services from

a parent firm, a firm otherwise related to
McLean Trucking Company by
ownership, or a firm related by control,
In any case, the reduction in demand for
services must originate at a production
facility whose workers independently
meet the statutory criteria for
certification and that reduction must
directly relate to theproduct Impacted
by imports. These conditions have not
been met for workers of McLean
Trucking Company.

In this case, therefore, the certifying
officer has determined that all workers
of McLean Trucking Company, Flint,
Michigan are denied eligibility to apply
for adjustment assistance under Section
223 of the Trade Act of 1974.

TA-W-7753; Roy O'Brien, Inc., St. Clair
Shores, Mich.

The investigation was initiated on
April 28,1980 in response to a petition
which was filed on behalf of workers at
Roy O'Brien, Inc. The workers at Roy
O'Brien, Inc. are engaged in providing
the service of selling, servicing, and
repairing automobiles.

The investigation revealed that
workers of Roy O'Brien, Inc. do not
produce an article within the meaning of
Section 222(3) of the Act. The
Department of Labor has consistently
determined that the performance of
services does not constitute production
of an article, as required by Section 222
of the Trade Act of 1974; and this
determination has been upheld In the
U.S. Court of Appeals. Therefore,
workers of Roy O'Brien may be certified
only if their separation was caused
importantly by a reduced demand for
their services from a parent firm, a firm
otherwise related to Roy O'Brien, Inc. by
ownership, or a firm related by control.
In any case, the reduction In demand for
services must originate at a production
facility whose workers independently
meet the statutory criteria for
certification and that reduction must'
directly relate to the product Impacted
by imports. These conditions have not
been met for workers of Roy O'Brien,
Inc,

In this case, therefore, the certifying
officer has determined that all workers
of Roy O'Brien, Inc., St. Clair Shores,
Michigan are denied eligibility to apply
for adjustment assistance under Section
223 of the Trade Act of 1974.
TA-W-7556; Textron, Inc., Burkart
Randall Division, Wilmington, Ohio

The investigation was initiated on
April 7, 1980 in response to a petition
which was filed by the United
Brotherhood of Carpenters and Joiners
of America on behalf of workers at the
Wilmington, Ohio plant of the Burkart
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Randall Division of Textron,
Incorporated. Workers at the plant
primarily produce exhaust pipes and
fuel filler pipes for automobiles.

The investigation revealed that
criterion (3] has not been met.

U.S. imports of filler neck assemblies
for gas tanks which include fuel filler
pipes for original equipment
manufacture were negligible in 1978 and
1979.

The Department conducted a survey
of exhaust pipe customers of the
Wilmington plant. The survey revealed
that customers which decreased
purchases of exhaust pipe from the
Wilmington plant in 1979 compared to
1978 did not increase purchases of
imports over that period. The survey
further revealed that customers which
purchased exhaust pipe in 1980
purchased an insignificant proportion of
imported exhaust pipe.

Imported cars cannot be considered to
be like or directly competitive with
exhaust pipes and fuel filler pipes
produced at the Wilmington plant.
Imports of exhaust pipes and fuel filler
pipes must be considered in determining
import injury to workers producing
exhaust pipes and fuel filler pipes at the
Wilmington, Ohio Plant of the Burkart
Randall Division of Textron,
Incor orated.

In this case, therefore, the certifying
officer has determined that all workers
of the Wilmington, Ohio plant of the
Burkart Randall Division of Textron,
Incorporated are denied eligibility to
apply for adjustment assistance under
Section 223 of the Traae Act of 1974.

TA-W-7393-7394; United Auto
Workers, Local 110 & Local 136, Fenton,
Mo.

The investigation was initiated on
March 17,1980 in response to a petition
which was filed on behalf of workers at
the United Auto Workers, Local 110 and
Local 136, Fenton, Missouri. The
workers at the United Auto Workers
provide clerical services.

The investigation revealed that
workers of the United Auto Workers do
not produce an article within the
meaning of Section 222(3) of the Act.
The Department of Labor has
consistently determined that the
performance of services does not
constitute production of an article, as
required by Section 222 of the Trade Act
of 1974; and this determination has been
upheld in the U.S. Court of Appeals.
Therefore, workers of the United Auto
Workers may be certified only if their
separation was caused importantly by a
reduced demand for their services from
a parent firm, a firm otherwise related to
the United Auto Workers by ownership,

or a firm related by control. In any case,
the reduction in demand for ser ices
must originate at a production facility
whose workers independently meet the
statutory criteria for cerification and
that reduction must directly relate to the
product impacted by imports. These
conditions have not been met for
workers of the United Auto Workers,
Local 110 and Local 136, Fenton,
MissourL

In this case, therefore, the certifying
officer has determined that all workers
of the United Auto Workers, Local 110
and Local 136, Fenton, Missouri are
denied eligibility to apply for adjustment
assistance under Section 223 of the
Trade Act of 1974.

TA-W-7644; United Trucking Service,
Inc., Flint, Mich.

The investigation was initiated on
April 21, 1980 in response to a petition
which was filed by the International
Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America
on behalf of workers at United Trucking
Service, Incorporated, Mhat, Michigan.
The workers at United Trucking Service.
Incorporated are engaged in providing
the service of transporting general
commodities by truck.

The investigation revealed that
workers of United Trucking Service,
Incorporated do not produce an article
within the meaning of Section 222[3) of
the Act. The Department of Labor was
consistently determined that the
performance of services does not
constitute production of an article, as
required by Section 222 of the Trade Act
of 1974; and this determination has been
upheld in the U.S. Court of Appeals.
Therefore, workers of United Trucking
Service, Incorporated may be certified
only if their separation was caused
importantly by a reduced demand for
their services from a parent firm, a firm
otherwise related to United Trucking
Service, Incorporated by ownership, or a
firm related by control. In any case, the
reduction in demand for services must
originate at a production facility whose
workers independently meet the
statutory criteria for certification and
that reduction must directly relate to the
product impacted by imports. These
conditions have not been met for
workers of United Trucking Service,
Incorporated.

In this case, therefore, the certifying
officer has determined that all workers
of United Trucking Service, *
Incorporated, Flint, Michigan are denied
eligibility to apply for adjustment
assistance under Section 223 of the
Trade Act of 1974.

TA-W-7325; Westinghouse Electric
Corp. Reform, Ala.

The investigation was initiated on
March 10,1980 in response to a petition
which was filed by the International
Brotherhood of Electric Workers on
behalf of workers at the Reform,
Alabama plant of the Westinghouse
Electric Corporation. Workers produce
photoflash, decorative, and miniature
automobile lamps.

The investigation revealed that
criterion (3) has not been met.

The petitioners appear to allege that
imports of cameras with electronic flash
attachments have contributed
importantly to declines in sales and
employment at the Reform. Alabama
plant fo Westinghouse Electric
Corporation. Imports of photoflash
lamps must be considered in
determining import injury to workers
producing photoflash lamps at the
Reform, Alabama facility of
Westinghouse Electric Corporation.

The ratio of U.S. imports of photoflash
lamps to domestic production was
negligible from 1975 through 1979.

The petitioners also appear to allege
that imports of electronic flashes have
contributed importantly to declines in
sales and employment at the Reform,
Alabama plant of Westinghouse Electric
Corporation. Industry and Department
analysts agree that electronic flash units
may be "like a directly competitive"
with photoflash lamps.

Surveyed customers indicated that
they did not purchase any imported
photoflash lamps or electronic flash
units in 1978. 1979 or the first quarter of
1980. Most customers did not purchase
electronic flash units at all.

Production of decorative lamps and
miniature automobile lamps increased in
1979 compared to 1978. Sales of
decorative lamps increased and sales of
miniature automobile lamps remained
constant in 1979 compared to 1978.

In this case, therefore, the certifying
officer has determined that all workers
of the Reform. Alabama facility of the
Westinghouse Electric Corporation are
denied eligibility to apply for adjustment
assistance under Section 223 of the
Trade Act of 1974.

TA-W-7646; Yellow Freight System,
Inc., Flint, Mich.

The Investigation was initiated on
April 21,1980 in response to a petition
which was filed by the International
Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America
on behalf of workers at Yellow Freight
System, Incorporated, Flint, Michigan.
The workers at Yellow Freight System,
Incorporated are engaged in providing
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the service of transporting general
commodities by truck.

The investigation revealed that
workers of Yellow Freight System,
Incorporated do not produce an article
within the meaning of Section 222(3) of
the Act. The Department of Labor has
.consistently determined that the
performance of services does not
constitute production of an article, as
required by Sections 222 of the Trade
Act of 1974; and this determination has
been upheld in the U.S. Court of
Appeals. Therefore, workers of Yellow
Freight System, Incorporated may be
certified only if their separation was
caused importantly by a reduced
demand for their services from a parent
firm, a firm otherwise related to Yellow
Freight System, Incorporated by
ownership, or a firm related by control.
In any case, the reduction in demand for
services must originate at a production
facility whose workers independently
meet the statutory criteria for
pertification and that reduction must
directly relate to the product inipacted
by imports. These conditions have not
been met for workers of Yellow Freight
System, Incorporated.
- In this case, therefore, the certifying

officer has determined that all workers
of Yellow Freight System, Incorporated,
Flint, Michigan are denied eligibility to
apply for adjustment assistance under
Section'223 of the Trade Act of 1974.

I hereby certify that determinations
were issued with respect to all of the
aforementionedcases during'the week
of June 30-July 3,1980.

Signed at Washington, D.C., this 7th day of
July 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
[FR Doe. 80-25757 Filed 7-108 08:45 am)

BILLING CODE 450-28-M

[TA-W-71141

Penn Children's Dress Corp., Mayfield,
Pa.; Negative Determination Regarding
Application for Reconsideration

By letter of June 9, 1980, a former
employer requested administrative
reconsideration of the Department of
Labor's Negative Determination-
Regarding Eligibility to Apply for
Worker Adjustment Assistance in the.
case of former workers producing
children's dresses at Penn Children's
Dress C6rporation, Mayfield,
Pennsylvania. The determination was
published in the Federal Register on
June 6, 1980, (45 FR 38193).

Pursuant to 29 CFR 90.18(c),
reconsideration may be granted under
the following circumstances:
1 (1) If it appears on the basis of facts
not previously considered that the
determination complained of was
erroneous;

(2) If it appears that the determination
complained of was based on a mistake
in the determination of facts previously
considered; or

(3) If. in the opinion of the Certifying
Officer, a misinterpretation of facts or of
the law justifies reconsideration of the
decision.

A former employer claims that the
Department limited its investigation
only to, the impact of dress importation
instead of to children's wear. He claims
that the dresses which Penn Children's
made'compete for the same dollars that
purchases children's blouses, sweaters,
skirts, pants, and jeans.

The Department's review showed that
the Penn Children's Dress Corporation
was a garment contractor producing
primarily children's dresses for a
manufacturer. Workers of Penn
Children's were denied eligibility
because they did not meet the
"contributed importantly" test of
Section" 222 of the Trade Act of 1974.
The Department's survey showed that
the manufacturer for which Penn
Children performed contract work,
indicated an increased reliance on other
domestic contractors and in-house
production. A survey of the customers of
the manufacturer showed that most
customers either did not import
children's dresses or decreased their
reliance on imported dresses. U.S.
imports of children's dresses decreased
absolutely in 1979 compared to 1978.

The Department does not see
substantial validity in the former
employer's claim. It has been the
practice of the Department of Labor to
focus on the actual product produced by
the petitioning workers so as to discern
the effects of direct import competition.
Within the meaning bf the Act, the
Department does not regard children's "
dresses are "like or directly competitive
with" children's dresses as "like or
directly competitive with" children's
skirts, blouses, sweaters and
sportswear. Even if the Department
were to concede some degree of
competition, however, U.S. aggregate
imports of Women's, Misses' and
Children's blouses and skirts; slacks and
shorts; coats and jackets; and sweaters,
decreased in quantity in 1979 compared
to 1678. Only imports of women's,
misses' and children's skirts increased
in 1979 over 1978, and fhe increase was
slight.

After careful review of the application
and the investigative file, I conclude that
there has been no error or
misinterpretation of fact or
misinterpretation of the law which
would justify reconsideration of the
Department of Labor's prior decision.
The application is, therefore, denied.

Signed at Washington. D.C., this 3rd day of
July 1980. -
C. Michael Aho,
Director, Office of Foreign Economic
Research.
IFR Doc.-80-20755 Filed 7-10I : 8:43 am)
BILLING CODE 4510-28-M

[TA-W-8705]

Ship 'n Shore, Forest City Division,
Forest City, Penn.; Termination of
Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on June 16,1980 In response to
a worker petition received on June 3,
1980 which was filed by the
International Ladies' Garment Workers'
Union on behalf of workers and former
workers producing ladles' tops and
sportswear at Ship 'n Shore, Forest City
Division, Forest City, Pennsylvania.

The petitioning group of workers in
this case was included in a
determination (TA-W-6942) Issued on
April 4, 1980 which certified as eligible
to apply for adjustment assistance all
workers at the Forest City, Pennsylvania
plant of Ship 'In Shore. Since all workers
separated, totally or partially, from the
Forest City, Pennsylvania plant of Ship
'n Shore on or after November 1, 1979
(impact date) and before April 4, 19082
(expiration date of the certification) are
covered by an existing determination, a
new investigation would serve no
purpose. Therefore, this investigation
has been terminated,

Signed at Washington D.C., this 2d day of
July 1980.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
jFR Doc. 80-20751 Filed 7-10-0:8:43 aml
BILLING CODE 4510-28-M

[TA-W-8375]

Timex COmponents, Inc., Somerset,
N.J.; Termination of Investigation

Pursuant to Section 221 of the Trade
Act of 1974, an investigation was
initiated on May 27, 1980 in response to
a worker petition received on May 21,
1980 which was filed on behalf of former
workers at the Sorperset, New Jersey
plant of Timex Components,
Incorporated, a wholly-owned
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subsidiary of Timex Corporation. The
workers at the Somerset plant produced
liquid crystal displays.

The investigation revealed that
another petition (TA-W-8289) had also
been filed on behalf of the same group of
workers at the Somerset, New Jersey
plant of Timex Components,
Incorporated. Since the identical group
of workers is the subject of the ongoing
investigation (TA-W-8289), a new
investigation would serve no purpose.
Consequently, the investigation has
been terminated.

Signed at Washington, D.C., this 27th day
of June 1980.
Harold A. Bratt,
Acting Director, Office of Trade Adjustment
Assistance.
[FR Doc. 80-2075z Filed 7-10-W, 845 aml

BILNG CODE 4510-28-M

Steel Tripartite Advisory Committee;
Meeting

The Steel Tripartite Advisory
Committee was established under the
Federal Advisory Committee Act, 5
U.S.C. Appr. (1976), to advise the
Secretary of Labor and Secretary of
Commerce on international and
domestic issues affecting the U.S. steel
and industry and labor.

Notice is hereby given that the Steel
Tripartite Advisory Committee will meet
at 2:00 P.M. on July 21,1980, in the
Secretary's Conference Room S-2508,
U.S. Department of Labor, 200
Constitution Ave., N.W. Washington,
D.C., 20210.

To be discussed are follow-up reports
and recommendations from the five
working groups on 1) modernization and
capital formation, 2) technology
research and development, 3) the
environment, 4) community and labor
adjustment assistance, and 5)
international trade. Due to scheduling
conflicts of many participants,
insufficient time was available to give
15 days advance notice to the meeting.
The public is invited to attend. A limited
number of seats will be available to the
public on a first-come basis.

For additional information contact,

Mr. Joseph S. Papovich, Executive
Secretary, Steel Tripartite Advisory
Committee, Bureau of International
Labor Affairs, U.S. Department of Labor,
Washington, D.C., 20210, telephone:
(202] 523-6227/6201.

Official records of the meeting will be
available for public inspection at room
S-5315, U.S. Department of Labor,
Washington, D.C. 20210.

Signed at Washington, D,C this 71h d3y of
July 1980.
Herbert N. Blackman,
Acting Deputy UnderSecreaory for
InternationalAffairs U. Dcp7rtnrhrt of
Labor..
iFR Dcr. 80-0&4 F8De.r-1,-M, a.. -
BILlING COOE 4510-211-M

NATIONAL AERONAUTICS AND

SPACE ADMINISTRATION

[Notice No. 80-53]

Performance Review Board, Senior
Executive Service

The Civil Service Reform Act
(4314(C](4)J requires that appointments
of individual members to a Performance
Review Board be published in the
Federal Register.

The performance review function for
the Senior Executive Service in the
National Aeronautics and Space
Administration is being performed by
the NASA Performance Review Board
and the NASA Senior Executive
Committee. The latter performs this
function for senior executives who
report directly to the Administrator or
the Deputy Administrator. The following
individuals will be serving on the
Committee and the Board as of July 1.
1980:

Senior Executive Committee

Alan M. Lovelace, Chairperson
Edwin C. Kilgore
Robert F. Allnutt

Performance Review Board

Robert F. Allnutt, Chairperson
Carl E. Grant, Executive Secretary
Leonard Jaffe (Term expires July 1983)
John M. Klineberg (Term expires July

1981)
Gerald D. Griffin (Term expires July

1981)
Gerald J. Mossinghoff (Term expires July

1982]
Philip E. Culbertson (Term expires July

1982)
Richard H. Petersen (Term expires July

1983)
Clifford E. Charlesworth (Term expires

July 1983)
Edwin C. Kilgore (Serves Ex-Officio in

his capacity as Chairperson,
Executive Resources Board).

Robert A. Frosch,
Administrator.

IL MNG 802M-0 We1 7-11- 8 4 2
BIWNG CODE 7SIO-01-MA

NATIONAL SCIENCE FOUNDATION

Task Group No. 11 of the NSF
Advisory Council; Postponement of
Meeting

Task Group No. 11 of the NSF
Advisory Council was scheduled to
meet In Washington. D.C. on July 14,
190. The meeting has been postponed
until July 25,1980. For further
information, please contact Dr. Mary
Clutter, NSF Liaison, at (202] 357-7989.

The notice for this meeting appeared
in the Federal Register, Vol. 45, page
43288 on June 26,1980.
M. Rebecca Winkler,
Committee Management Coordinator.
July 9.1980.
IFR D-c &3-. Fl d7--8a &4Uaml
BILLING CODE 755S-01-M

NUCLEAR REGULATORY
COMMISSION

[Docket Nos.: STN 50-528, STN 50-529,
STN 50-5301

Arizona Public Service Co., et aL (Palo
Verde Nuclear Generating Station
Units 1, 2 and 3); Receipt of
Application for Facility Operating
Licenses; Availability of Applicant's
Environmental Report; and
Consideration of Issuance of Facility
Operating Licenses and Notice of
Opportunity for Hearing

Notice is hereby given that the
Nuclear Regulatory Commission (the
Commission) has received an
application, including the Final Safety
Analysis Report, for facility operating
licenses from Arizona Public Service
Company on behalf of itself and Salt
River Project Agricultural Improvement
and Power District. El Paso Electric
Company, Southern California Edison
Company, Public Service Company of
New Mexico, and Arizona Electric
Power Cooperative, Inc., (the applicants]
to possess, use, and operate Palo Verde
Nuclear Generating Station. Units 1, 2
and 3. three pressurized water nuclear
reactors (the facilities], located on the
applicants' site in Maricopa County,
Arizona, approximatrely 36 miles west
of the City of Phoenix. Each of the
reactors is designed to operate at a core
power level of 3800 megawatts thermal,
with an equivalent net electrical output
of approximately 1304 magawatts each.
The Palo Verde design incorporates by
reference the Combustion Engineering.
Inc., standard "System 80" nuclear
steam supply system.

The applicants hae also filed,
pursuant to the National Environmental
Policy Act of 1969 and the regulations of
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the Commission in 10 CFR Part 51, an
environmental report, which
incorporates by reference the
environmental-eport submitted as part
of the application for construction
permits forthe facilities. The report,
which-discusses environmental
considerations Telated-to the proposed
opertion of the facilities, is beingmade
available at the StateClearinghouse,
Office of.Economic Planning and
Development, State (of Arizona, 1700
West Washington Street, Phoenix,
Arizona 85007,:and at the Maricopa
Association of Governments, 1820 West
Washington Street, Phoenix, Arizona
85007.

After the environmental reportiras
been analyzedby the Commission's
staff, a draft environmental statement
will be prepared. Upon preparation of
the draft environmental statement, the
Commission will, among other things,
cause to be published in the Federal
Register, a notice of availability of the
draft statement, requesting comments
from interested persons on the draft
statement. The notice will also contain a
statement to the effect that any
comments oflFederal agencies andState
and local officials-will be made
available when received. The draft
environmental statement will focus only
on any matters which differ from those
previously discussed in the final
environmental statement prepared in
connection with the issuance of the
construction permits. Upon
consideration of comments submitted
with respecto the draft environmental
statement, the Commission'sstaff will
prepare a final-environmental statement,
the availability of which willbe
published inthe Federal Register.

The Commission will consider the
issuance of facility operating licenses to
Arizona PublicService Company, et al.,
which would authorize the applicants to
possess, use and operate the Palo Verde
Nuclear Generating Station, Unitsl, 2
and 3, in accordance with the provisions
of the licenses -nd the lechnical
specifications appended thereto, upom
(1) the completion of a favorable safety
evaluationof the application by the
Commission's staff (2) the completion of
the environmental review requiredoy
the Commission's egulations in 10 CFR
Part 51; (3] the receipt of areport on the
applicants' application for facility
operating licenses by the Advisory
Committee onReactor Safeguards; and
(4) a finding by the Commission that the
application for the facility licenses, as
amended, complies-with the -
requirements of the Atomic Energy Act
of'1954, as amended (the Act), and the
Commission's regulations in 10 CFR

Chapter L Construction of the facilities
was authorized by Construction Permit
Nos. CPPR-141, CPPR-142 and CPPR-
143, issued-by the Commission on May
25, 1976. Construction of unit 1 is
anticipated to be completed by
November 1982, Unit 2 by November.
1983, and Unit 3 by November 1985.

With regard to Executive Order 11988
Floodplain Management, the applicants
have determined that the Palo Verde
facilities will have no structures for
construction activities) located on the
floodplain.

Prior to issuance of any operating
licenses, the Commission will inspect
the facilities to determine whether they
have been constructed in accordance
with the application, as amended, and
the provisions of the construction
permits. In addition, the licenses will not
be issued-until the Commission has
made the findings reflecting itsreview
of'the ap.plicafion Under the Act, which
will be set frfh in the proposed
licenses, andlias concluded that the
issuance of the licenses will-not be
inimical to the common defense and
security or'to the health andsafety of
the public. Upon issuance of'the
licenses, the applicants will-be required
to execute an indemnity agreement as
required by Section 170 of he Act and
10 CFR Part 140 of the Commission's
regulations.

By July 31,1980, the applicants may
file a requestfor a hearing with respect
to issuance of the facility operating
licenses and anyperson whose interest
may be affected by this proceeding may
file a petition for leave to intervene.
Requests for ahearing and-petitions for
leave to intervene shall be filed in
accordance with the Commissions
"Rules of Practicefor Domestic
Licensing.,roceedings" in:10 CFR Part 2.
If a request-for a hearing or'petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic Safety and Licensing
BoardPanel, will rule on the request
and/or petition and the Secretary of the
Commission, or designated Atomic
Safety and Licensing Board will issue a
notice of hearing or an appropriate
order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding and how
that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) the nature of the
petitioner's right under the Act to be

made a party to the proceeding; (2) the
nature and extent of the petitioner's
property, fimancial,'or other interest In
the proceeding; andi(3) the possible
effect of any order which may be
entered in the proceeding onthe
petitioner's interest. The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes tointervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend his
petition, but such an amended petition
must satisfy the specificity requirements
described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled n the proceeding, the
petitioner shall file a supplement to the
petition to intervene which must include
a list of the contentions which are
sought to be litigated in thematter, and
the bases for each contention setforth
with reasonable specificity. A petitioner
who fails to file such a supplement
which satisfies these requirements with
respect to at least one contention will
not be permitted to participate as a
party.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, United
States Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission's Public
Document,Room, 1717 H Street, N.W.,
Washington, D.C., by August 11, 1080. A
copy of the petition should also be sent
to the Executive Legal Director, U.S.
Nuclear Regulatory Commission,
Washington, D.C. '20555, and to Arthur
D. Gehr, Esq., Snell and Wilmer, 3100
Valley Center, Phoenix, Arizona 85073,
attorney for the applicants. Any
questions or request for additional
information regarding the -content of this
notice should be addressed to the Chief
Hearing Counsel, Office of the Executive
Legal Director, US. Nuclear Regulatory
Commission, Washington, D.C. 20555.

Nontimely filings, of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, thepresiding officer, or the
Atomic Safety and License Board
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for
the granting of a late petition atid/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR Sections
2.714(a)[1)(i)-(v) and 2.714(d).

For further details pertinent to the
matters under consideration, see the
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application for the facility operating
licenses and the applicants'
environmental report dated June 19,
1980, which are available for public
inspection at the Commission's Public
Document Room. 1717 H Street, N.W.,
Washington, D.C. and at the Phoenix
Public Library, Science and Industry
Section, 12 East McDowell Road,
Phoenix, Arizona. As they become
available, the following documents may
be inspected at the above locations: (1)
the safety evaluation report prepared by
the Commission's sta, (2) the draft
environmental statement; (3) the final
environmental statement; (4) the report
of the Advisory Committee on Reactor
Safeguards on the application for facility
operating licenses; (5) the proposed
facility operating licenses; and (6) the
technical specifications, which will be
attached to the proposed facility
operating licenses.

Copies of the proposed operating
licenses and the ACRS report, when
available, may be obtained by request
to the Director, Division of Licensing,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. Copies of the
Commission's staff safety evaluation
report and final environmental
statement, when available, may be
purchased at current rates, from the
National Technical Information Service,
Department of Commerce, 5285 Port
Royal Road, Springfield, Virginia 2216L

Dated at Bethesda, Maryland. this 2nd day
of July, 1980.

For the Nuclear Regulatory Conmission.
A. Schwencer,
Acting Chief, Licensing Branoh No. 3. Division
of Licensihg.
[FR Dom. 0-2066 Ffled 7-10-ft &45 a"j
BILLING COoE 7590-01-M

[Docket No. 50-325]

Carolina Power & Light Co; Issuance
of Amendment to Facility Operating
License

The U.S. Nuclear Regulatory
Commission (the Commission) has
issued Amendment No. 29 to Facility
Operating License No. DPR-71, issued to
Carolina Power & Light Company (the
licensee) for operation of the Brunswick
Steam Electric Plant, Unit No. 1 (the
facility), located in Brunswick County,
North Carolina. The amendment is
effective as of its date of issuance.

The amendment revises the Technical
Specifications to establish revised
safety and operating limits for BSEP
Unit 1 operation in operating Cycle No.
3. The amendment also changes the
safety-relief valve pressure setpoints for

3 of the 11 valves to provide a minimum
nominal lift setting differential for each
valve pair of 20 psL

The applications for amendment
comply with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission's rules and regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission's rules and regulations in 10
CFR Chapter I, which are set forth in the
license amendment. Prior public notice
of the amendment was not required
since the amendment does not involve a
significant hazards consideration.

The Commission has determined that
the issuance of the amendment will not
result in any significant environmental
impact and that pursuant to 10 CFR
§ 51.5(d)(5) an environmental impact
statement or negative declaration and
environmental impact appraisal need
not be prepared in connection with
issuance of the amendment.

For further details with respect to this
action, see (1) the applications for
amendment dated May 23, May 30, as
supplemented June 4, and June 25, 1980,
(2) Amendment No. 29 to License No.
DPR-71, and (3) the Commission's
related Safety Evaluation. These items
are available for public inspection at the
Commission's Public Document Room,
1717 H Street N.W., Washington, D.C.
20555, and at the Southport Brunswick
County Library, 109 West Moore Street,
Southport, North Carolina 28461. A copy
of items (2) and (3) may be obtained
upon request addressed to the U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention:
Director, Division of Licensing.

Dated at Bethesda, Maryland this 1st day
of July 1980.

For The Nuclear Regulatory Commission.
Thomas A. Ippolito,
Chief, Operating reactorts Broanch -Z Division
of Licensing
[FR Doc. m0-2082 Fded 7-10-ft&45 a-,
BILLING CODE 7590-01-U

[Docket No. 50-346]

The Toledo Edison Co. and The
Cleveland Electric Illuminating Co4
Issuance of Amendment to Facility
Operating License

The U.S. Nuclear Regulatory
Commission (the Commission) has
issued Amendment No. 25 to Facility
Operating License No. NPF-3, issued to
The Toledo Edison Company and The
Cleveland Electric Illuminating
Company (the licensees), which revised
Technical Specifications for operation of
the Davis-Besse Nuclear Power Station,

Unit No. 1 (the facility) located in
Ottawa County, Ohio. The amendment
Is effective as of its date of issuance.

The amendment modifies the
Technical Specifications on surveillance
frequency for venting the Emergency
Core Cooling System pump casings and
discharge piping high points. This
amendment also corrects a
typographical error in Table 3.7-3,
"Safety of Hydraudlic Snubbers".

The application for the amendment
complies with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Pommission's rules and regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission's rules and regulations in 10
CFR Chapter 1, which are set forth in the
license amendment. Prior public notice
of this amendment was not required
since the amendment does not involve a
significant hazards consideration.

The Commission has determined that
the Issuance of this amendment will not
result in any significant environmental
impact and that pursuant to 10 CFR
§ 51.5(d)(4) an environmental impact
statement or negative declaration and
environmental impact appraisal need
not be prepared in connection with -
Issuance of this amendment.

For further details with respect to this
action, see (1) the application for
amendment dated October 23,1978, as
supplemented January 28, 19 '9, (2)
Amendment No. 25 to License No. NPF-
3, and (3) the Commission's related
Safety Evaluation. All of these items are
available for public inspection at the
Commission's Public Document Room,
1717 H Street N.W., Washington, D.C.
and at the Ida Rupp Public Library, 310
Madison Street, Port Clinton, Ohio.

A copy of items (2) and (3) may be
obtained upon request addressed to the
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555, Attentiom
Director, Division of Licensing.

Dated at Bethesda, Maryland, this 2nd day
ofJuly 19o.

For the Nuclear Regulatory Commission.
Robert W. Reid,
Chief, Operating Reactors Branch No. 4.
Division of i'censng.
[FR Doc. 00-=M Fled 7-10-fa &4 am]
5LLJG COo 750-01-U

[Docket No. 50-339]

Virginia Electric & Power Co; Issuance
of Amendment to License NPF-7

The U.S. Nuclear Regulatory
Commissfon (the Commission) has
issued Amendment No. 1 to Facility
License NPF-7, issued to the Virginia
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Electric and Power Company (licensee),
which added Technical Specification
8.13 to Appendix A of the Technical
Specifications for operation of the North
Anna Power Station, Unit No. 2 (the
facility] located in Louisa County,
Virginia. The amendment is effective as
of its date of issuance.

The amendment permits the licensee
to conduct the special low power test
program as presented in our Safety
Evaluation, dated July 2, 1980.

The application for the amendment
complies with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act], and the
Commission's regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission's regulations in 10 CFR
Chapter I, !vhich are set forth in the
license amendment. The activity.
authorized by the amendment is
encompassed by the overall action
involving the proposed issuance of an
operating license for which prior public
notice was issued in the Federal
Register on May 25,1973 (38 FR 13772).

The Commission has determined that
the issuance of this, amendment will not
result in any environmental impacts
other than those evaluated in the Final
Environmental Statement since the
activity authorized by the amendment is
encompassed by the overall action
evaluated in the Final Environmental
Statement

For further details with respect to this
action, see (1) the application for
amendment, dated June 18,1980, (2)
Amendment No. 1 to NPF-7, and f3) the
Commission's related Safety Evaluation
concerning a'Special LowPower Test
Program and Emergency Operating
Procedures.

All of these items are available for
public inspection at the Commission's
Public Document Room, 1717 H Street,
N.W., Washington, D.C. and at the local
public document rooms in the Alderman
Library, Manuscripts Department,
University of Virginia, Charlottesville,
Virginia 22901 and at the Office of the
Board of Supervisors, Louisa County
Courthouse, P.O. Box 27, Louisa,,
Virginia 23093. A copy'of items 2 and 3
may be obtained upon request
addressed to the U.S. Nuclear
Regulatory Commission, Washington, -

D.C. 20555, Attention: Director, Division
of Licensing, Office of Nuclear Reactor
Regulation.

Dated at Bethesda, Maryland. this 3rd day
of July, 1980.

For the Nuclear Regulatory Commission.
B.J. Youngblood,
Chief, Licensing Branch No. 1, Division of
Licensing.
[R Do. 80-20M4 Filed 7-10-; L-45 am)

BILLING CODE 7590-01-M

NUCLEAR SAFETY OVERSIGHT

COMMITTEE

Open Meeting
The Nuclear Safety Oversight

Committee will meet from 9:30 a.m. to
12:45 p.m. and from 2:15 p.m. to 5:00 p.m.
on July 28,1980 and from 9;30 a.m. to
12:00 noon and from 1:30 p.m. to 4:00
p.m. on july 2g, 1980 in room 2010 of the
New Executive Office Building, located
on the southeast corner of 17th and
Pennsylvania Avenue, Northwest,
Washington, D.C. Public entrance to the
building is on 17thStreet Northwest
between Pennsylvania Avenue and H
Street, Northwest.

The Committee was established by
Executive Order 12202 on March 18,
1980in response to the
recommendations of the President's
Commission on the Accident at Three
Mile Island (the Kemeny Commission].
Generally, the Committee is responsible
for monitoring the progress of the
utilities and their suppliers, the Nuclear
Regulatory Commission, other federal"
agencies, and state and local authorities
in implementing the Kemeny
Commission's recommendations and in
improving the safety of nuclear power.
The Committee will report periodically
to the President-and the public on its
findings.

During the meeting the Committee will
receive testimony and, when
appropriate, written materials and
documents, concerning three
substantive matters: (1) the nature of the
Committee's responsibilities as set forth
in Executive Order 12202 of March 18,
1980 creating the Committee; (2) the
Nuclear Regulatory Commission's (NRC)
"Action Plan Developed as a Result of
the TMI-2 Accident," designated
NUREG--0660 andavailable through the
Document Management Branch,
Division of Technical Information and
Document Control, NRC, Washington,
D.C. 20555; and '(3) the procedure
utilized in the federal decision-making
process as it relates to nuclear safety
and public and private participation.
Testimony -on these three matters will
be receivedin accordance with the

- following-agenda:

* Monday, July 28, 1980

* John F. Ahearne, Chairman of the
Nuclear Regulatory Commission.

" Peter A. Bradford, Commissioner of
the Nuclear Regulatory Commission.

" Milton S. Plesset, Chairman, and other
representatives of the NRC's Advisory
Committee on Reactor Safeguards
(ACRS). The ACRS's duties are set
forth in 10 CFR 1.20 (1980).

Tuesday, July 29, 1980
* Gus Speth, Chairman of the Council

on Environmental Quality, Executive
Office of the President.

* Dr. Frank Press, Science Advisory to
the President and Director, Office of
Science and Technology Policy,
Executive Office of the President.

* Roger Mattson, Director, Division of
Syptems Safety, Nuclear Regulatory
Commission.
In addition to these substantive

matters, the Committee will discuss as a
group certain aspects of its internal
personal rules, operating practices;
additional staff selections,
organizational structure and
consultative arrangements, particularly
as they relate to the substantive
mandates of the Executive Order. This
portion of the Committee meeting is
scheduled for 2.15 p.m. to 5:00 p.m. on
july28, 1980. "

The meeting will be open to public
observation. Written comments or
statements by the-public may be
submitted at anytime before or after the
meeting and should be related to the
three substantive matters identified
above. Approximately 60 seats will be
available for the public on a first-come,
first serve basis. Minutes of themeeting
will be available 30 days thereafter and
may be examined within the
Committee's office at 1133 15th Street,
Northwest, Room 307, Washington, D.C,
20005.

For further information contact Margo
von Kaenel, Executive Assistant at 202/
653-8468.
Margo. W. von Kaenel,
Executive Assistant.
[FR Doe. W-20=8 Filed 7-10-M0. &k43 amJ
BILWNG CODE 682-01-M

SECURITIES AND EXCHANGE

COMMISSION

[File No. 1-5979]
July 3, a96o,

In the matter of Filmways, Inc., 6%
convertible subordinated debentures
(due 1-15-88); application to withdraw
from listing and registration.

The above named issuer has filed an
application with the Securities arid
Exchange Commission pursuant to
Section 12(d) of the Securities Exchange
Act of 1934 (the "Act"J and Rule 12d2-
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2(d) promulgated thereunder, to
withdraw the specified securities from
listing and registration on the American
Stock Exchange ("Amex").

The reasons alleged in the application
for withdrawing this security from
listing and registration include the
following.

1. Filmways, Inc. ('Filmways")
debentures have been listed and
registered for trading on both the Amex
and the New York Stock Exchange, Inc.
("NYSE") since June 22,1979. The
Company has determined that the direct
and indirect costs and expenses do not
justify iiaintaining the dual listing of the
debentures on the Amex and the NYSE.

2. This application relates solely to
withdrawal of the debentures from
listing and registration on the Amex and
shall have no effect upon the continued
listing of such stock on the NYSE. The
Amex has posed no objection to this
matter.

Any interested person may, on or
before July 24. 1980 submit by letter to
the Secretary of the Securities and
Exchange Commission. Washington.
D.C. 20549, facts bearing upon whether
the application has been made in
accordance withhe rules of the
Exchange and what terms, if any, should
be imposed by the Commission for the
protection of investors. The
Commission, based on the information
submitted to it. will issue an order
granting the application after the date
mentioned above, unless the
Commission determines to order a
hearing on the matter.

For the Commission. by the Division of
Market Regulation, pursuant to delegated
authority.
George A. Fitzsimmons,
Secrekty
IR Dc.- go-UM rued 7-40-0 Sl ag
BILUNG CODOE OI-01--M

(70-6472; ReL No. 21649]

Alabama Power Co.; Proposal to Issue
First Mortgage Bonds and Preferred
Stock at Competitive Bidding
July 3, 980.

Notice is hereby given that Alabama
Power Company ("Alabama") 600 North
18th Street, Birmingham, Alabama
35291, an electric utility subsidiary of
The Southern Company, a rejstered
holding company, has filed an
application with this Commission
pursuant to the Public Utility Holding
Company Act of 1935 ("Act"),
designating Section 61b) of the Act and
Rule 50 promulgated thereunder as
applicable to the proposed transaction.
All interested persons are referred to the

application, which is summarized below,
for a complete statement of the
proposed transaction.

Alabama proposes to issue and sell up
to $300,000,000 aggregate principal
amount of its First Mortgage Bonds
("new bonds"). Of such amount it is
proposed that up to $150,000,000
principal amount of new Bonds ("initial
series"] will be Issued in September,
1980 and up to $150.000000 principal
amount of new Bonds ("additional
series' will be issued in one or more
series from time to time not later than
February 28,198L It is proposed that
each series of new Bonds will have a
term of not less than five nor more than
30 years and will be sold at competitive
bidding for the best price obtainable but
for a price to Alabama of not less than
98% nor more than 101T% of the
principal amount thereof, plus accrued
interest.

The new Bonds will be issued under
the Indenture dated as of January 1,
1942, between Alabama and Chemical
Bank, as Trustee, as heretofore
supplemented by various indentures
supplemental thereto, and as to be
further supplemented by Supplemental
Indentures to be dated as of the first day
of the month of the date on which each
series of new Bonds is issued. It is
further proposed that Alabama decide
on the term of each series of the new
Bonds after the date of the respective
public invitation for proposals and then
in each case notify prospective bidders
by telephone, confirmed in writing, of its
decision. not less than 72 hours prior to
the time of each bidding. It is also
proposed that in each such notice
Alabama may designate a lesser
aggregate principal amount of the new
Bonds of the particular series to be
issued and sold than that previously
specified in the respective public
invitation for proposals, and that
Alabama reserve the right in.its
discretion to designate a principal
amount or term for the new Bonds of a
particular series different from that
theretofore specified by notice to
prospective bidders not less than 24
hours prior to the time of each bidding.

Alabama will provide that none of the
new Bonds will be redeemed for a five-
year period commencing with the first
day of the month of issuance,
respectively, at a regular redemption
price if such redemption is for the
purpose or in anticipation of refunding
such new Bond through the use, directly
or indirectly, of funds borrowed by
Alabama at an effective interest cost to
Alabama of less than the effective
enterest cost to Alabama of the
respective series of new Bonds. Such

limitation will not apply to redemptions
at a special redemption price by
operation of the improvement (sini)
fund or the maintenance and
replacement provisions of the above-
mentioned Indenture or by the use of
proceeds of released property.

Alabama also will convenant that it
will not redeem any of the new Bonds of
a particular series, in any year prior to
the fifth year after the issuance of such
series, through the bperation of the
improvement (sinking) fund provisions
in a principal amount which would
exceed the improvement fund
requirement attributable to such series
(i.e., 1% of the aggregate principal
amount of such series).

Alabama also proposes to issue up to
$100,000,000 aggregate stated value of its
Preferred Stock, with a stated value of
up to $100 per share ("new Preferred
Stock"), and to sell such securities at
competitive bidding for the best price
obtainable (after giving effect to the
purchasers' compensation hereinafter
referred to) but for a price to Alabama
(before giving effect to such purchasers'
compensation of not less than 100% nor
more then 10Z% of the stated value per
share, which shall also be the public
offering price per share. In addition.
Alabama proposes to pay to the
purchasers of the new Preferred Stock
compensation for their services in
purchasing and making a public offering
of such shares, which compensation
shall be included as part of the
competitive bidding on the new
Preferred Stock. It is proposed that the
new Preferred Stock be issued in one or
more series from time to time not later
than February 28.1981.

The terms of each series of the new
Preferred Stock will be established by
amendment to the charter of Alabama.
Alabama may also make provision for a
cumulative sinking fund for the benefit
of the new Preferred Stock which would
retire not more than Sannually of the
number of shares initially issued of the
particular series, commencing five years
or later after the sale, with the
noncumulative option on any sinking
fund date, commencing five years or
later after the sale, of redeeming an
additional like number of shares.

Alabama will provide that no share of
the new Preferred Stock will be
redeemed for a five-year period.
commencing with the first day of the
month of issuance, respectively, if such
redemption is for the purpose or in
anticipation of refunding such share
directly or indirectly through the
incurring of debt, or through the
Issuance of stockranking equally with
or prior to the new Preferred Stock as to
dividends or assets, if such debt has an

I I I
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effective interest cost to Alabama or
such stock has an effective dividend
cost to Alabama of less than the
effective dividend cost to Alabama of
the respective series of Jhe new
Preferred Stbck.

Alabama may request by amendment
hereto that one or more of such sales of
new Bonds or new-Preferred Stock be
excepted from the competitive bidding
requirements of Rule 50. Alabama
proposes to use the proceeds from each
sale of the new Bonds and the new
Preferred Stock, along with other funds,
to finance its business as an electric
utility company, primarily the '
repayment of outstanding short-term
indebtedness and the payment bf costs
incurred in its ongoing construction
program.

Statements of the fees, commissions
and expenses to be incurred in
connection with each issuance and sale
of securities, other than the respective
underwriting discounts and
commissions, will be filed by
amendments to the application. The
Alabama Public Service Commission
has authorized the proposed
transactions. It is stated that no state or
federal commission, other than this
Commission, has jurisdiction over the
proposed transactions.

Alabama states that any amendment
and/or pertinent information to this
application seeking authority to issue
and sell any additional series of new
Bonds or any series.of new Preferred
Stock will be fied not less than 10
business days prior to the proposed
effective date of the supplemental order
relating thereto. Alabama will
concurrently serve a copy of any such
amendment and/or pertinent
information upon any person who had,
not later than July 30, 1980, requested a
-hearing on or advice as to whether a
hearing is ordered with respect to any
additional series of new Bonds or any
series of new Preferred Stock. Any
person so served may then, not less than
five business days prior to the proposed
effective date of the supplemental order,
request a hearing on the terms and
conditions of the additional series of
new Bonds or series of new Preferred
Stock.

Notice is further given that any
interested person may, not later than
July 30, 1980, request in writing that a
hearing be held on such matter, stating
the nature of this interest, the reasons
for such request, and the issues of fact
or law raised by the filing which he
desires to controvert; or he may request
that he be notified if the Commission
should order a hearing thereon. Any
such request should-be addressed:
Secretary, Securities and Exchange

Commission, Washington, D.C. 20549. A
copy of such request should be served
personally or by mail upon the
applicants at the above-stated address,
and proof of service (by affidavit or, in
case of an attorney at law, by ,
certificate) should be filed with the
request. At any time after said date, the
application as filed or as it may be
amended, may be granted effective as
provided in Rule 23 of the General Rules
and Regulations promulgated under the
Act, or the Commission may grant
exemption from such rules as provided
in Rules 20(a) and 100 thereof or take
such other action as it may deem
appropriate. Persons who request a
hearing or advice as to whether a
hearing is ordered will receive any
notices or orders issued in this matter
including the date of the hearing (if
ordered) and any postponements
thereof.

For the commission, by the Division of
Corporate Regulation, pursuant to delegated
authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 80- O653 Filed 7-10-M. 8:45 am]

BILUNG CODE 8010-01-M

[812-4692; Rol. No. 11244]

INA Cash Fund, Inc.; Notice of
Application for Order of Exemption
From Rules 2a-4 and 22c-1 Under the
Act
July 3, 1980.

Notice is hereby given that INA Cash
Fund, Inc. ("Applicant") 3531 Silverside
Rd., Wilmington, Delaware 19810,
registered under the Investment
Company Act of 1940 ("Act") as an
open-end, diversified management
investment company, filed an
application on June 11, 1980, and
amendments thereto -on June 13 and June
27, 1980, for an order of the Commission,
pursuant to Section 6(c) of the Act,
exempting Applicant from the
provisions of Rules 2a-4 and 22c-1
under the Act to the extent necessary to
permit Applicant to compute its net *
asset value per share for the purposes of
sales, redemptions and repurchases of
its shares to the nearest one cent on a
share value of one dollar. Applicant
represents that in all other respects its
portfolio securities will be valued in
accordance with the views of the
Commission set forth in Investment
Company Act Release No. 9786 (May 31,
1977) ("IC-9786"). All interested persons
are referred to the application on file
with the Commission for a statement of
the representations contained therein,
which are summarized below.

Applicant is a corporation
incorporated under the laws of the State
of Maryland. Applicant states that its
investment objective Is to provide
investors with preservation of capital,
liquidity and, consistent with the
foregoing objectives, the highest
possible current income by investing In
a broad range of money market
instruments. Applicant invests in
instruments consisting of securities
issued or guaranteed by the United
States government or any of Its agencies
or instrumentalities, time accounts
(largely certificates of deposit) In and
bankers' acceptances of large domestic
commercial and savings banks and
savings and loan associations, short-
term corporate debt including
commercial paper and variable amount
master demand notes, and repurchase
agreements. In addition, the Fund may
invest in certificates of deposit of
foreign branches of domestic
commercial banks and engage in reverse
repurchase agreements, subject to
certain restrictions set forth In the
Applicant's current prospectus.

Applicant states that when It
commenced operations on November 5,
1979, its management decided that Its
net income, declared daily as a
dividend, would include (i) interest
accrued and discount earned (including
both original issue and market discount),
(ii) all unrealized appreciation and
depreciation on the Applicant's portfolio
securities, and (iii) all realized gains and
losses on the Applicant's portfolio
securities, less the applicable expenses
of Applicant. It was decided to Include
all unrealized appreciation or
depreciation in net income, rather than
in net assets as certain other money
market funds did, because the Applicant
also undertook to use its best efforts to
maintain a constant net asset value per
share. Including unrealized appreciation
or depreciation in net income had the
undesirable effect of causing the
Applicant's income to fluctuate.
Fluctuations in income, however, were
viewed by theApplicant as more
acceptable than including unrealized
appreciation and depreciation In net
assets which posed the risk of breaking
constant net asset value per share.

Applicant now proposes to change its
dividend policy to include unrealized
appreciation and depreciation in net
assets, rather than in net income, and to
round its net asset value per share to the
nearest cent on a share value of $1.00.
The proposed change in dividend policy
has been occasioned by: (1) the
desirability of inceasing the proportion
of the Applicant's portfolio which Is
invested in securities with remaining
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maturities of greater than 60 days, and
(2) the decision on the part of the
National Association of Securities
Dealers to prepare and disseminate for
newspaper publication a weekly report
of annualized yields of money market
funds. Applicant states that since it will
not in the foreseeable future want to
purchase securities having maturities of
greater than one year, the Board of
Directors of Applicant has determined
that the advantages of the change in
dividend policy far exceed the
disadvantages of complying with the
restrictions which will be imposed upon
the Applicant under a 'penny rounding"
exemptive order.

The application states that Applicant
has since inception marked to the
market its portfolio securities with more
than 60 days to maturity using market
quotations. Further the Applicant
represents that, with the exception of
the relief sought here, it will in all other
respects value portfolio securities in
accordance with IC-9786.

Rule 22o-1 under the Act provides, in
part, that no registered investment
company issuing any redeemable
security shall sell, redeem or repurchase
any such security except at a price
based on the current net asset value of
such security which is next computed
after receipt of a tender of such security
for redemption or of an order to
purchase or sell such security. Rule 2a-4
under the Act provides, as here relevant
that "current net asset value" of a
redeemable security issued by a
registered investment company used in
computing its price for the purposes of
distribution and redemption shall be
determined with reference to (1) current
market value for portfolio securities
with respect to which market quotations
are readily available and (2) for other
securities and assets, fair market value
as determined in good faith by the board
of directors of the registered company.
In 1-9786 the Commission expressed its
view that it is inconsistent with Rule 2a-
4 for certain money market funds to
"round-off" calculations of their net
asset value per share to the nearest one
cent on a share value of $1.00, because
such a calculation might have the effect
of masking the impact of changing
values of portfolio securities and
therefore might not "reflect" its portfolio
valuation as required by Rule 2a-4.

Section 6(c) of the Act provides, in
part, that the Commission may, upon
application, exempt any person,
security, or transaction or any class or
classes of persons, securities or
transactions from any provision or
provisions of the Act and the rules
thereunder, if and to the extent that such

exemption is necessary or appropriate
in the public interest and consistent
with the protection of investors and the
purposes fairly intended by the policy
and provisions of the AcL

Applicant states that its investors
place primary importance upon
maintaining a constant net asset value
per share. It is the Applicant's view that
unanticipated fluctuations in the daily
dividend are inconsistent with most
shareholders' wishes. Both individual
and institutional shareholders
frequently invest cash reserves which
occur, for example, between settlements
on other securities, for relatively short
periods. Applicant asserts that the
proposed change in dividend policy will
provide the Fund shareholders with
more stable and predictable dividend
payments. Applicant contends that In
determining to change its dividend
policy, the Applicant's Board of
Directors reviewed its investment
objective and policies, its shareholders'
reasonable expectations and desires,
and the advantages and possible
disadvantages of including unrealized
appreciation and depreciation in net
assets, rather thannet income, and
concluded that such change was
consistent with the economic needs and
desires of the Applicant's shareholders.
Applicant further submits that the
requested exemptions are appropriate in
the public interest and consistent with
the protection of investors and the
purposes fairly intend by the policy and
provisions of the Act.

Applicant represents that. to the
extent necessary, Applicant's Board of
Directors will consider the advisability
of temporarily suspending payment of
dividends, or making a capital gains or
other distribution, to maintain a $1.00
price per share, if the net asset value per
share declines to a value below $.990 or
rises to a value of above $1.004,
respectively. In addition. Applicant
states that to maintain the stability of its
price per share Applicant will adhere to
the following conditions:

1. The Board of Directors of Applicant,
in supervising Applicant's operations
and delegating special responsibilities
involving portfolio management to
Applicant's investment adviser,
undertake-as a particular
responsibility within the overall duty of
care owed to Applicant's shareholders-
to assure to the extent reasonably
practicable taking into account current
market conditions affecting Applicant's
investment objectives, that the price per
share of Applicant's shares as computed
for purposes of distribution. redemption
and repurchase, rounded to the nearest
one cent. will not deviate from $100,

2. Applicant will maintain a dollar-
weighted average portfolio maturity
appropriate to its objectives of
maintaining a stable price per share,
and Applicant will not (i) purchase an
instrument with a remainig maturity of
greater than one year or (ii) maintain a
dollar-weighted average portfolio
maturity in excess of 20 days; and

3. Applicant will limit its portfolio
investments, including repurchase
agreements, to those US. dollar
denominated instruments which the
Board of Directors determines present
minimal credit risks, and which are of
"high quality" as determined by any
major rating service or, in the case of
any Instrument that is not rated, of
comparable quality as determined by
the Board of Directors.

Notice is further given that any
interested person may, not later than
July 28,190 at 5:30 pan., submit to the
Commission in writing a request for a
hearing on the matter accompanied by a
statement as to the nature of his
interest, the reason for such request, and
the issues, if any, of fact orlaw
proposed to be controverted, or he may
request that he be notified if the
Commission shall order a hearing
thereon. Any such communication
should be addressed. Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549. Acopy of such
request shall be served personally or by
mail upon Applicant(s) at the
address(es) stated above. Proof of such
service (by affidavit. orin case of an
attorney-at-law, by certificate) shall be
filed contemporaneously with the
request. As provided by Rule 0-5 of the
Rules and Regulations promulgated
under the Act, an order disposing of the
application will be issued as of course
following said date unless the
Commission thereafter orders a hearing
upon request or upon the Commission's
own motion. Persons who request a
hearing, or advice as to whether a
hearing Is ordered, will receive any
notices and orders issued in this matter,
including the date of the hearing [if
ordered) and any postponements
thereof

For the Commissio by the Division of
Investment Management. pursuant to
delegated authocity.
Georp A. PlxIUAmmmo,
Secrefary.
[fR Doe. W-UmM ed 7-0-fe:I45 ami
DID ODE 8I-1-U
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[812-4688; Rel. No. 11250]

Liquid Green Trust; Notice of Filing of
an Application Pursuant to Section 6(c)
of the Act for an Order of Exemption
From the Provisions of Section
2(a)(41) of the Act-and Rules 2a-4 and
22c-1 Thereunder
July 3,1980.,

Notice is hereby given that Liquid
Green Trust ("Applicant"), 207 Guaranty
Building, Indianapolis, Indiana 46204,
registered under the Investment
Company Act of 1940 ("Act") as an •
open-end, diversified management
investment company, filed an -
application on June 3, 1980, and
amendments thereto on June 13, 1980
and June 17, 1980, requesting an order of
the Commission, pursuant to Section
6(c) of the Act, exempting Applicant
from the provisions of Section 2(a)(41) of
the Act and Rules 2a-4 and 22c-1
thereunder, to the extent necessary to
permit Applicant to compute its net
asset value per unit according to the
amortized cost method of valuing
portfolio securities. All interested
persons are referred to the application
on file with the Commission for a
statement of the representations
contained therein, which are
summarized below.

Applicdnt is a business trust
organized and existing under the laws of
the State of Indiana. Applicant has filed
with the Commission a Registration
Statement on Form N-1 pursuant to
Section 8(b) of the Act and the
Securities Act of 1933, as amended. The
1933 Act-Registration Statement on
Form N-1 has not been declared
effective. Thus, Applicant has not yet
commenced a public distribution of its
shares.

Applicant states that it intends to
operate as a "money market" fund
designed as an investment vehicle for
investors with temporary or short-term
reserves. Applicant further states that
its investment objective is to obtain
maximum current income consistent
with safety of capital and the

, maintenance of liquidity. To realize this
objective, Applicant proposes to invest
in certain high quality money market
instruments consisting of (i) obligations
issued by or guaranteed as to principal
and interest by the U.S. Government, its
agencies, or instrumentalities; (ii)
obligations of the 150 largest (in terms of
assets) domestic commercial banks and
the United States branches or agencies
of the 50 largest (in terms of assets)
foreign commercial banks, including
negotiable certificates of deposit,
commercial paper and bankers
acceptances with maturities not

exceeding one year, (iiI) commercial
paper and variable amount master
demand notes, with maturities not
exceeding nine months,.which at the
time of purchase will be rated A-1 or A-
2 by Standard & Poor's Corporation or
Prime-1 or Prime-2 by-Moody's .
Investors Service, Inc., or if not rated,
issued by a company which at the time
of investment has an outstanding debt
issue rated at least A by Standard &
Poor's or Moody's, provided Applicant's
board of trustees has made an
independent determination that the'
instrument presents minimal credit risks
and is of high quality; (iv) corporate
bonds and debentures which at the time
of purchase have one year or less
remaining to maturity and are rated at
least AA by Standard & Poor's or Aa by
Moody's; and (v) certain repurchase
agreements with respect to obligations
which, without regard to maturity,
Applicant is authorized to invest.

According to the application, Unified
Management Corporation, an
investment adviser to four mutual funds
and registered under the Investment
Advisers Act of 1940, will act as
Applicant's investment adviser.
Applicant further states that its initial
minimum investment will be $1,000, with
a subsequent Minimum investment of
$500.

As here pertinent, Section 2(a)(41) of
the Act defines value to mean: (1) with
respect to securities for which market
quotations are readily available, the
market value of such securities, and (ii)
with respect to other securities and
assets, fair value as determined in good
faith by the board of directors. Rule 22c-
1 adopted under the Act provides, in
part, that no registered investment
company or principal underwriter
therefor issuing any redeemable security
shall sell, redeem or repurchase any
such security except at a price based on
the current net asset value of such
security which is next computed after
receipt of a tender of such security for
redemption or of an order to purchase or
sell such security. Rule 2a-4 adopted
under the Act provides, as here relevant,
that the "current net asset value" of a
redeemable security issued by a
registered investment company used in
computing its price for the purposes of
distribution, redemption and repurchase
shall be an amount which reflects
calculations made substantially in
accordance with the:provisions, of that
rule, with estimates used where
necessary or appropriate. Rule 2a-4
further states that portfolio securities
with respect to which market quotations
are readily available shall be valued at
fair value as determined in good faith by

the board of directors of the registered
company. Prior to the filing of the
application, the Commission expressed
its view that, among other things, (1)
Rule 2a-4 under the Act requires that
portfolio instruments of "money market"
funds be valued with reference to
market factors, and (2) It would be
inconsistent, generally, with the
provisions of Rule 2a-4 for a "money
market" fund to value its portfolio
instruments on an amortized cost basis
(Investment Company Act Release No.
9786, May 31, 1977). In view of the
foregoing, Applicarit requests an
exemption from the provisions of
Section 2(a)(41] of the Act, and Rules 2a-
4 and 22c-1 thereunder, to the extent
necessary to permit Applicant to utilize
the amortized cost method of valuation.

Section 6(c) of the Act provides, in
part, that the Commission may, by order
upon application, conditionally or
unconditionally exempt any person,
security, or transaction, or any class or
classes of persons, securities, or
transactions, from any provision or
provisions of the Act or of the rules
thereunder, if and to the extent that such
exemption is necessary or appropriate
in the public interest and consistent
with the protection of investors and the
purposes fairly intended by the policy
and provisions of the Act.

In support of the relief requested,
Applicant represents that its use of the
amortized cost method of valuation will
enable its unitholders to have the
convenience of determining the value of.
their holdings by kndwing the number of
units they hold, thus simplifying their
task of maintaining an investment
record. Moreover, Applicant states that
absent unusual circumstances amortized
cost valuation will represent the fair
value of Applicant's portfolio
investments, and is appropriate and
preferable for Applicant. Thus,
Applicant contends that granting its
requested exemption Is appropriate In
the public interest and consistent with
the protection of investors and purposes
fairly intended by the policy and
provisions of the Act. I

Applicant has further agreed that the
following conditions may be imposed in
any order of the Commission granting
the exemptive relief requested:

(1) In supervising Applicant's
operations and delegating special
responsibilities involving portfolio
management to Applicant's investment
adviser. Applicant's board of trustees
undertake-as a particular ,
responsibility within their overall duty
of care owed to Applicant's
unitholders-to establish procedures
reasonably designed, taking into
account current market conditions and

. II JI _
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Applicant's investment objective, to
stabilize Applicant's net asset value per
unit, as computed for the purpose of
distribution, redemption and repurchase,
at $1.00 per unit.

(2) Included within the procedures
adopted by the trustees are the
following duties and responsibilities:

(a) Review by the trustees, as they
deem appropriate and at such intervals
as are reasonable in light of current
market conditions, to determine the
extent of deviation, if any, of the net
asset value per unit as determined by
using available market quotations from
Applicant's $1.00 amortized cost price
per unit, and the maintenance of records
of such review.1

(b) In the event any deviation from
Applicant's $1.00 dmortized cost price
per unit exceeds one-half of one percent,
a requirement that the trustees will
promptly consider what action, if any,
should be initiated.

(c) where the trustees believe that the
extent of any deviation from Applicant's
$1.00 amortized cost price per unit may
result in material dilution or other unfair
results to investors or existing
unitholders, the trustees shall take such
action as they deem appropriate to
eliminate or to reduce to the extent
reasonably practicable such dilution or
unfair results, which action may include:
redemption of units in kind; selling
portfolio instruments prior to maturity to
realize capital gains or losses, or to
shorten the average portfolio maturity of
Applicant; withholding dividends; or
utilizing a net asset value per unit as
determined by using available market
quotations.

(3) Applicant will maintain a dollar-
weighted average portfolio maturity
appropriate to its objective of
maintaining a stable net asset value per
unit; provided, however, that Applicant
will ceither (a) purchase any instrument
with a remaining maturity of greater
than one year, nor (b) maintain a dollar-
weighted average portfolio maturity
which exceeds 120 days. 2

(4) Applicant will record, maintain
and preserve permanently in an easily

'Applicant states that to full this condition, it
intends to use actual quotations.or-estimates of
market value reflecting current market conditions
chosen by the trustees in the exercise of their
discretion to be appropriate indicators of value,
which may include among others, (i) quotations or
estimates of market value for individual portfolio
instruments, or (i) values obtained from yield data
relating to classes of money market instruments
published by reputable sources.

2in fulfilling this condition, if the disposition of a
portfolio security results in a dollar-weighted
average portfolio maturity in excess of 120 days,
Applicant will invest its available cash in such a
manner as to reduce the dollar-weighted average
portfolio maturity to 120 days or less as soon as
reasonably-practicable.

accessible place a written copy of the
procedures (and any modifications
thereto) described in condition (1)
above, and Applicant will include in the
minutes of trustees! meetings and will
record, maintain and preserve for a
period of not less than six years (the
first two years in an easily accessible
place) a written record of the trustees'
considerations and actions taken in
connection with the discharge of their
responsibilities, as set forth above. The
documents preserved pursuant to this
condition shall be subject to inspection
by the Commission in accordance with

-Section 31(b) of the Act, as though such
documents were records required to be
maintained pursuant to the rules
adopted under Section 31(a) of the Act.

(5) Applicant will limit its portfolio
investments, including repurchase
agreements, to those United States
dollar-denominated instruments which
Applicant's trustees determine present
minimal credit risks, and which are of
high quality as determined by any major
rating service or, in the case of any
instrument that is not so rated, of
comparable quality as determined by
the trustees.

(6) A plicant will include in each
quartery report, as an attachment to
Form N-1Q, a statement as to whether
any action pursuant to condition 2(c)
above was taken during the preceding
fiscal quarter, and, if any such action
was taken, Applicant will describe the
nature and circumstances of such action.

Notice is further given that any
interested person may, not later than
July 28,19800 at 5:30 p.m., submit to the
Commission in writing, a request for a
hearing on the application accompanied
by a statement as to the nature of his
interest, the reasons for such request
and the issues, if any, bf fact or law
proposed to be controverted, or he may
request that he be notified if the
Commission shall order a hearing
thereon. Any such communication
should be addressed: Secretary,
Securities and Exchange Commission,
Washington. D.C. 2049. A copy of such
request shall be served personally or by
mail upon Applicant at the address
stated above. Proof of such service (by
affidavit or, in the case of an attorney-
at-law, by certificate) shall be filed "
contemporaneously with the request. As
provided by Rule 0-5 of the Rules and
Regulations promulgated under the Act,
an order disposing of the application
herein will be issued as of course
following said date unless the
Commission thereafter orders a hearing
upon request or upon the Commission's
own motion. Persons who request a
hearing, or advice as to whether a

hearing is ordered, -will receive any
notices and orders issued in this matter,
including the date of the hearing (if
ordered) and any postponements
thereof.

For the Commission, by the Division of
Investment Management. pursuant to
delegated authority.
George A. Fitzslimmons,
Secretosy.
[Fit Doe W-206.5 FLA 7-1,L. El a=)-

BIUHO COOC 901041-N

[SR-NASD-80-5; BeL No. 16957]

National Association of Securitiesr
Dealers, Inc4 Order Approving
Proposed Rule Change
July 3.190.

On May 5,1980, the National
Association of Securities Dealers, Inc.
(the "Association". 1735 K Street NW.,
Washington. D.C., filed with the
Commission, pursuant to Section
19(b](1) of the Securities Exchange Act
of 1934,15 U.S.C. 78{s)(b](1) (the "Act")
and Rule 19b-4 thereunder, copies of a
proposed rule change which revises
Schedule D of the Association's By-
Laws to require that NASDAQ Level 1
service provide subscribers with inside
quotations for each authorized security
for which a minimum of two registered
market makers are entering quotations
during the day, except in the case of a
locked or crossed market where only the
highest bid would be displayed. The rule
change also would require that, when
quotations are released to the news
media, Level 1 quotations be used in the
case of NASDAQ Securities and bid and
ask quotations representative of the
inter-dealer market be used in the case
of issues not included in NASDAQ. The
rule change also would amend the
footnote to SectionA of Part XI of
Schedule D to reflect a technical change
In the average weekly volume ranking
formula. The rule change is intended to
conform Schedule D to the requirements
for the dissemination of inside
quotations contained in Rule l1Acl-2
under the Act. The provisions of that
rule prohibiting the display of
representative quotations become
effective on July 5,1980.1

Notice of the proposed rule change
together with the terms of substance of
the proposed rule change was given by
publication of a Commission Release
(Securities Exchange Act Release No.

I On J..ne 14, tW. the NAS13 requested that the
Commission exempt it from the apliUcation or
scblbparagraph (c]lu]l]A) of Rle IlAcl-z to crossed
and locked markets in secuities quoted on the
NASDAQ Ssten. The Commbission today granted
the exemption by letter pusuant to the
requirements of subparagraph (g) of Rule JAcl-2.
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34--16812, May 16, 1980] and by
publication in the Federal Register (45
FR 34490, May 22, 1980). No comments
were received. All wiltten statements
with respect to the proposed rule-change
which were filed with the Commission
and all written communications relating
to the proposed rule change between the
Commission and any person were
considered and (with the exception of
those statements or.communications
which may be withheld from the public
in accordance with the provisions of 5
U.S.C. § 552) were made available to the
public at the Commission's Public
Reference Room.

The Commission finds that the
proposed rule change is consistent-with
the requirements of the Act and -the
rules and regulations thereunder
applicable to a national securities
association and in particular, the
requirements of Sections 11A and15A,
and the rules andregulations
thereunder.

It is herefore prdered, pursuant-to
Section 19(b)f2) of the Act, that the
above-mentioned proposed rule change
be, and it hereby is, approved.

By the Commission.
George A. Fitzsimmons,
Secretary.
[FR Doc. 80-20654 Filed 7-0-. 8:45 aml
BILUNG CODE 8010-01-M

(70-644; Rel. No. 21651]

Ohio Power Co. and Central Ohio .Coal
Co. Proposed Transfer of Coal Lands
and Related Assets to Coal Mining
Subsidiaryand Proposed Increase of
Return on Prior Investments Therein

July 7, 198o.
Notice is herebvgiven that-Ohio

Power Company ("Ohio Power") 301
Cleveland AvenueS.W., Canton, Ohio,
an electric utility subsidiary of
American Electric Power Company, Inc.,
a registered holding company, ,and
Central Ohio Coal Company ("COCO"),
a coal mining subsidiary of Ohio Power,
have filed with this Commission an
application-declaration and an
amendment thereto pursuant to the
Public Utility Holding Company Act of
1935 ("Act"), designatiniSections 6, 7 9
and 10 of the Act and Rule 50(a](3)
promulgated thereunder as applicable to
theproposed transactions. All interested
persons are referred to the amended
application-declaration, which is
summarized below, for-a complbte "
statement of the proposed transactions.

Ohio Power proposes to transfer
certain coal lands, mineral rights,
structures and equipment (in which it
had a net investment of approximately

$30,413,000 as of December31, 1979].
which represent a major portion of the

-assets associated -with the Muskingum
Mine, to COCO.Such transfer would be
financed partially by long-term interest-
bearing notes to be issued by COCO to
OhioPower, and parfiallyby a capital
contribution by Ohio Power to COCO. It
is also proposed that the rate of return
allowed Ohio Power on its prior
investment in COCO, which rate is
reflected in the price paid by Ohio
Power for coal, from COCO, be
increased from 6% per annum on the
portion of COCO's capital and surplus
(including declared but unpaid
dividends) whichis invested byOhio
Power in COCO, to a rate of 13% per
annum on COCO's equity (excluding,
retained earnings).

COCO was incorporated in the State
of Ohio in 1946 for the -purpose of
conducting surface coalnining
operations for Ohio Power. COCO
operates the Muskingum Mine, which is
located in the Ohio counties ofMorgan,
Muskingum anctNole, on lands owned
or controlled by Ohio Power. COCO ,
supplies coal to Ohio Power pursuant to
a contract dated Febraury 15, 1946,
which, as amended and supplemented
(the "Coal Contract"), gives COCO the
exclusi,*e right to mine coal from certain
designated lands owned or controlled
buy Ohio Power, and provides that
COCO shall sell and deliver to Ohio
Power, and Ohio Power ball accept and
pay for, all of the coal produced by
COCO fromsuch lands. The price of-the
coal sold and delivered under the Coal
Contract is an-amount equal to the sum
of: (a) the entire cost to COCO of
mining, preparing and delivering such
coal (including carr yig charges on the
coallands billed by Ohio Power to
COCO); and (b) and additional amount
sufficient to give COCO a return (after
taxes] of-6%per annum on the portion of
its capital and surplus (including
declared but-unpaid dividends) which is
invested by Ohio Power in COCO.

The Muskingum Mine is a large
surface coal mine, encompassing more
than 150,000 acres, located about 5 miles
from Ohio Power's Muskinghumn River
Generating Station (the "Muskingum
River Plant") at its closest point. After
cleaning at a preparation plant, coal
from the Muskingum Mine is transported
to the Musldngum River Plant by an
overland conveyor belt system. The
amount of recoverable clean coal
remaining in the Muskinguin.ine is
estimated to be approximately 73
million tons. It is anticipated that this
coal will be mined atan average annual
rate of 2.3 to 2.4 million tons. The
MuskingtumRiverPlant, located on the

Muskinghum River near Beverly, Ohio,
is a 5-unit coal-fired steam-electric
generatingplant having a net power
capability (winter rating) of 1;375,000
kilowatts.

It is proposed that Ohio Power
transfer to COCO (I) all the land,
mineral rights, structures and equipment
related to the Muskingum Mine which
are presently carried on Ohio Power's
books and which are the subject of
carrying charge billings to COCO, and
(ii) the Muskingum Mine preparation
plant addition ("Preparation Plant"), a
major addition completed on February 4,
1980, to the original coal cleaning plant
(included in (i) above) and which Is
estimated to have a total construction
cost of $18,000,000, the Preparation Plant
notpreviously having been the subject
of carrying-charge billings to COCO.
The following table summarizes the
property proposed to be transferred
(book value figures as of December 31,
1979, in thousands):

Table

Accumulated
Electric plant Original dcprcclat!on Not

in service cost dep!oton book
and value

,morttizallon

(Currently subject to carryfng-chargo billings)
Surface lands and coal

reserves ............. $21,931' $8,108 $13,023
Original cleaning plant

and related
equipment............. 2.211 613 1,590

Other structures and
equipmenL....... 1,854 1,047 601

Total .................. $25,996 S9,768 S16,2ZI8

(Not currently subject to carritng.chargo billings)
Construction work in

progress
Additions to

preparation plant
facilities. less
contract retentions
of $272,000......... 13.798 .. 13,790'

Other lands and
rights ...... 387 ..... __.... 307

Total subject to
'transfer................ 540,181 $9,760 $30.413

'Construcon of the Preparation Plant Improvcmcnts woo
completed on February 4. 1980 at a cost of approximalely
S18.000,000.

The property to be transferred would
be conveyed at Ohio Power's net book
value for such assets as of the first day
of the month in which the transfer takes
place. It is proposed that in exchange for
the -conveyance of such properties,
COCO will issue long-term notes
("Notes") to and obtain capital
contributions from Ohio Power in
proportions equal to the debt-equity
ration of Ohio Power as of December 31,
1979. On such date the capitalization
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ratios of Ohio Power were 56.3 percent
debt and 43.7 percent preferred and
common equity.

It is proposed that the annual interest
rate on the Notes shall be equal to the
effective interest cost of Ohio Power's
most recently issued series of first
mortgage bonds, which was its 10
percent series due 1989, issued in
September 1979, which have an effective
cost of 10.75 percent per annum. The
Notes to be issued by COCO would
mature 30 years from the date of
issuance and would be prepayable at
any time without penalty.

It is proposed that the return on equity
applicable to the capital contributions
shall be based on the weighted cost of
money of Ohio Power's last issue of
preferred stock and the rate of return on
common equity determined and allowed
by the Federal Energy Regulatory
Commission ("FERC") in its most recent
wholesale rate proceedings involving
Ohio Power. Since there is at present no
such applicable FERC order, it is
proposed that the cost of common equity
capital be set (until there is such an
applicable FERC order) at 13 percent,
which rate is no more than the level
allowed in the most recent order of the
Public Utilities Commission of Ohio in
retail rate proceedings involving Ohio
return on equity applicable to the capital
contribution would 12.03 percent, as
shown in the following table:

Table

[Percentj

capal- Factor Weghted
Convorient czation 100 Cost cost

ratio

Pfeerred Stock 11.9 27.2 '946 257
Coro Eqy.ty 31.8 72-8 13.00 946

TOW -.- 437 100,0 ....... 1203

'Cost to Orso Power of its most recent prefered stock
issue. its S2-27 seres, par value $25, issued .n March 1978

It is also proposed that the presently
allowed 6 percent rate of return, after
taxes, for COCO on its existing common
equity (including retained earnings and
declared but unpaid dividends) under
the Coal Contract be increased to a rate
of 13 percent on said common equity
(excluding retained earnings and
declared but unpaid dividends). Ohio
Power and COCO therefore propose to
amend the Coal Contract to provide that
the price to be paid by Ohio Power for
coal delivered thereunder be an amount
equal to the sum of: (a) the entire cost of
COCO of mining, preparing and
delivering such coal; (b) interest on
COCO's indebtedness, including the
Notes: and (c) an additional amount
sufficient to give COCO a return, after

taxes, of 13 percent on its common
equity prior to the proposed transfer of
assets and a return, after taxes, of 12.03
percent on the new capital
contributions, both such rates to be
adjusted to reflect the return last
allowed to Ohio Power by FERC with
respect to its common equity in
wholesale into proceedings involving
Ohio Power, such adjustment to occur
on January I of the year following the
year in which such FERC order is
issued. It is stated that until this
Commission acts on the instant filing the
cost of coal shall include the rate of
return currently allowed under the Coal
Contract.
. It is further stated that it was
originally contemplated that the
proposed transfer of Ohio Power's
investment in the Preparation Plant
would be consummated prior to the date
of its commercial operation. However,
since it was completed and put into
operation on February 4,1980. prior to
the date the filing herein was made,
Ohio Power has instituted an interim
billing procedure to recover its carrying
charges associated with such
investment. Such billings, which include
compensation for the cost of invested
capital at a net-of-tax composite rate of
11.31 percent, have been made subject
to adjustment or refund, as may be
ordered by this Commission.

COCO claims exemption from the
competitive bidding requirements of
Rule 50 for its issuance of Notes to Ohio
Power pursuant to Rule 50(a)(3).

The fees and expenses to be incurred
in connection with the proposed
transactions will be suplied by
amendment. It is stated that no State
and no Federal commission, other than
this Commission, has jurisdiction over
the proposed transactions.

Notice is further given that any
interested person may not later than
August 4.1980. request in writing that a
hearing be held on such matter, stating
the nature of his interest, the reasons for
such request. and the issues of fact or
law raised by said amended application-
declaration which he desires to
controvert, or he may request that he be
notified if the Commission should order
a hearing thereon. Any such request
should be addressed: Secretary.
Securities and Exchange Commission,
Washington, D.C. 20549. A copy of such
request should be served personally or
by mail upon the applicants.declarants
at the above stated address, and proof
of service (by affidavit or. in case of an
attorney at law, by certificate) should be
filed with the request. At any time after
said date the application-declaration, as
amended or as it may be further
amended, may be granted and permitted

to become effective as provided in Rule
23 of the General Rules and Regulations
promulgated under the Act, or the
Commission may grant exemption from
such rules as provided in Rules 20(a)
and 100 thereof or take such other action
as it may deem appropriate. Persons
who request a hearing or advice as to
whether a hearing is ordered will
receive any notices or orders issued in
this matter, including the date of the
hearing (if ordered) and any
postponements thereof.

For the Commission, by the Division
of Corporate Regulation. pursuant to
delegated authority.
George A. Fitzsirmxons,

[W.: It: 2 b0a, .5 , -- - , . aZ a:z._!

BILLING CODE 8010-ot-M

IRelease No. 34-16956; File No. SR-NASD-
78-31

Practices in Fixed Price Offerings
AGENCY. Securities and Exchange
Commission.
ACTION: Notice of issuance of letter.

SUMMARY: The Commission announced
today that it has sent to the National
Association of Securities Dealers, Inc.
(the "NASD") a letter concerning a
proposed rule change filed by the NASD
to amend its Rules of Fair Practice
governing member practices in fixed
price offerings of securities. The letter
reflects the Commission's concerns
regarding certain aspects of the
proposed rule change.
FOR FURTHER INFORMATION CONTACT.
Janet R. Zimmer. Esq. (202] 272-2863,
Kathleen McCann. Esq. (202) 272-2855.
or Lucy A. Weisz, Esq. (202) 272-2840,
Division of Market Regulation.
Securities and Exchange Commission.
Washington. D.C. 20549.
SUPPLEMENTARY INFORMATION: On May
31.1978. pursuant to Section 19(b) of the
Securities Exchange Act of of 1934, the
NASD filed a proposed rule change to
amend Article Ill, section 24 (governing
selling concessions) and Article III.
Section 8 (governing swap transactions)
of its Rules of Fair Practice and to add a
new Section 36 of Article III (governing
recapture of selling concessions) and a
new Section 1(m) of Article II to define
the term "fixed price offering" (File No.
SR-NASD-78-3).' The letter sent today

oo t!c ~ rtnote! cntinued 1321 ne age
2. '#, 43 FP3_fi'7 45~ 9. Ir9,The

1 zc~.v isk~q~ntreouse t! 3t

* '.irtJ &~l!v dcL -rtt on ti s3..cs mirsed b,.

Ersan;~ to IC. h 'I on~ tEL-o 155ies. S ctrnties
Footnotes continued on next page
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by the Commission to the NASD reflects
the Commission's comcerns regarding
certain aspects of proposed Section 24
and proposed Section 8.

The text of the letter follows:
Mr. Gordon S. Macklin, President,
NationalAssociation of Securities

Dealers, Inc., 1735 K Street, N. W.,
Washington, D.C.

Dear Mr. Macklin: This letterisin
reference to a proposed rule change
concerning various practicesin,
connection with fixed price offerings of
securities (File No. SR-NASD-78-3),
filed by the National Association of
Securities Dealers, Inc. (the "NASD") on
May 31, 1978, pursuant to Section 19(b)
of the Securities Exchange Act of 1934
(the "Act").

Notice of the proposed rule change
was given in Securities Exchange Act
Release No. 15020 (August 2,1978),'43
FR 35446 (August 9,1978). In May 1979,
because of the significance and
complexity of the issues raised by the
proposed rule change, the Commission
solicited additional comments and
announced public hearings to be held on
these issues. Securities Exchange Act
Release No. 15807 (May 9, 1979), 44 FR
28574 (May15 1979). These hearings
concluded November 20,1979, and the
comment period expiredIDecember15i
1979.

Presented below are a description of
the proposed rule change and a
discussion of-certain revisions the
Commission believes may be necessary
or appropriate.

1. Description of the Proposed Rule
Change and of the Commission's Review

The proposedrmle change would
amend Articles II and 1I of IheNASD's
Rules of Fair Practice to regulate or
prohibit a variety of practices that the
NASD believes might be construed as
providing a discountfrom fixed prices in
underwritten public offerings. First, the
proposed amendments toArticle II,
Section 8 would impose a more explicit
prohibitionon amember's taking
securities in trade atmore thantheir fair
market price. Second, the proposed

Footnotes continued rom last page.
Exchange Act Release No. 15807 (May 9,1979), 44
FR 28574 (MayI5,1979]. Sixteeniwitnesses testified
at theheatific z a 51 commentlettershavebeen
received, Including the NASD's most recent
submission, 'Analysis of The Record Developed In
The Matter of Papilsky.Hearings.Erom The
Perspective of'Statutory Authority" (March 3,1980).
All comments and transcripts of the hearings are
available for inspection-at the Commission's Public
Reference Room, .100l-Street.N.W., Washington,
D.C.

The issuesassociated with the proposedTule
change are commonlyidentified by-reference to a
Judicial decision, Papilsky . Berndt [1976-1977
Transfer Binderi Fed. See. L. Rep. (CCH §95.627
(S.D.N.Y. 1978).

amendments to Article I, Sectiofi 24
would prohibit the granting of selling
cdncessions, discounts, or other
allowances to persons other than
brokers or dealers engaged in the
investment banking or securities
business and would permit such
payments to be-made or received only
as consideration for services rendered in
distribution. The amendments to Section
24 also would impose a number of
related requirements. Third, a new
Section 36 of Article I would prohibit
an NASD member fromselling or
placing with any related person of the
member securities that are part of a
fixed price offering. Fourth, a proposed
amendment to ArticlelLof the Rules bf
Fair Practice would add anew section
defining the term "fixed price offering."
Finally,.as partof the proposed rule
change, theBoard of Governors of the
NASD would append to the
amendments to Section 8 and 24, and to
the new Section 36, several interpretive
statements relating to the meaning and
application of those sections.

Pursuant to Section9(b) of the Act,
the Commission has reviewed the
proposed rule change and has
considered the data, views and
arguments that were submitted in the
hearings and in written comments -
received in this proceeding. Section
19(b](2) provides that, in order to
approve the proposed rule change, the
Commission must findit consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to the NASD.

Inparticular, the Commissionhas
reviewed the proposed rule change in
light 6f certain requirements of Section
15A of the Act governing the rules of the
NASD. Section 15A(b)(2) requires that
the NASD have the capacity to enforce
compliance by its members with its
rules. Section 15A(b)J16) provides, among
otherthings, that the rules of The NASD
must be designed to prevent fraudulent
and manipulative acts and practices, to
promote just and equitable principles of
trade, to remove impediments to and
perfect the mechanism of a free and
opennarket, and, ingeneral, toprotect
investors .and the public interest. Section
15A(b)(6) also provides that NASD rules
must not be.designed to permit unfair
discrimination between .customiers,
issuers, brokers or dealers, to fix
minimumnprofits, or to impose any
schedule or fix rates of commissions,
allowances, discounts or other fees to be
charged by NASD -members.-In addition,
Section'15A(b](9) provides that the rules
of the NASD must not impose any
burden on competition that is not

necessary or appropriate in furtherance
of the purposes of the Act.

For the reasons discussed below, the
Commission is concerned that the NASD
Board's interpretations of proposd
Section 24, limiting "soft dollar"
payments for research, may not be
consistent with the requirements of the
Act. Inaddition, the Commission
believes thata more flexible definition
of "fair market price!' in proposed
Section 8 may better achieve the
intended purposes of that section and
Section 24. The balance of this letter
describes the Commission's concerns
about the proposed rule change and
suggests ways in which the NASD could
rewse its proposal to address these
concerns.

I1. Proposed Section 24(a)-Soft Dollar
Payments for Research

A, The Proposal as Filed. Section
24(a), as proposed to be amended,
would limit the grant or receipt of
discounts in connection with the sale of
securities that are part of a fixed price
offering. It would provide that a member
may not grant or receive selling
concessions, discounts, or other
allowances except as consideration for
services rendered in distribution and
may not grant such selling concessions,
discounts, or other allowances to
anyone other than a broker or dealer,
actually engaged in the investment
banking or securities business.

The interpretation by the NASD Board
of proposed Section 24 would impose
limitations that troubled many
commentators. First, the Board's
interpretation provides that a dealer has
rendered "services in distribution" In
connection with the sale of securities
from a fixed price offering if the dealer
is either an underwriter of a portion of
that-offering or has engaged in some
selling effort with respect to the sale.
The Board's interpretation does not
otherwise specify what would constitute
a service in distribution, except that it
provides that furnishing a customer with
research will not by itself constitute
sufficient selling effort to satisfy Section
24; rather, the interpretation states,"some direct selling contact on a
particular offering will be necessary."
The Commission assumes, as did
several of the commentators, that the
interpretation requires some direct
selling contact with the particular
customer on that offering and that a
broker-dealer that was not an
underwriter would not fulfill the
services in distribution requirement if it
failed to make such direct contact.

- Some commentators have stated that
the NASD Board's "services in
distribution" interpretation

I I _
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discriminates unfairly against dealers
who are not underwriters and who have
not made any selling contact with a
customer before being designated by
that customer to receive selling
concessions, discounts, or other
allowances in fixed price offerings on
the basis of the research they have
furnished to the customer. These
commentators argue that research is a
fundamental part of the distribution
process sinoe institutional investors
frequently purchase securities on the
basis of research rather than as a result
of direct selling contact. They argue,
therefore, that research per se should be
considered a service in distribution.

The second feature of the NASD
Board's interpretations of proposed
Section 24 that troubled commentators
is the interpretation of the phrase
"selling concessions, discounts, or other
allowances." Essentially, that
interpretation provides that an NASD
member who (1) supplies another person
with services or products that are
"commercially available" or are
provided by the member to that person
or to others for cash or some other
agreed upon consideration, and (i) also
retains or receives selling concessions,
discounts, or other allowances from that
person's purchases in a fixed price
offering, would be deemed to be
improperly granting a selling concession,
discount, or other allowance to that
person unless the member were fully
compensated for those services or
products from sources other than the
selling concession, discount, or
allowance retained or received on the
sale.

The practical effect of this
interpretation, as further amplified by
the NASD Board. would be generally to
permit "soft-dollar" arrangements
involving in-house research furnished on
a "goodwill" basis to customers who
purchase securities in a fixed price
offering, while precluding such
arrangements involving third-party
research that was purchased by a
broker-dealer (other than one who was
acting as the exclusive distributor of
that product or service) and distributed
on a "goodwill" basis. In addition. Ia firm
would be precluded from providing any
research (including its own in-house
research] to one customer for cash, or
for brokerage commissions, and to
another for soft dollars in connection
with a fixed price offering. Although the
interpretation would apply to all NASD
members, several commentators have
asserted that the practical effect of the
interpretation would be to discriminate
unfairly against, and impose
unnecessary burdens on, firms that have

limited in-house research capabilities, or
that derive a substantial portion of their
revenues from research services and
cannot afford to provide research on a
"goodwill" basis.

In light of the above, the Commission
is concerned that the proposed rule
change, as filed, may not be consistent
with the requirements, in Section
15A(b{6) and 15(A(b)(9) of the Act, that
the rules of the NASD may not unfairly
discriminate among brokers or dealers
or impose a burden on competition that
is not necessary or appropriate in
furtherance of the purposes of the Act.

B. Alternative Formulations of Section
24. The NASD stated at the hearings
that it would consider modifying the
prohibitions that would be imposed by
the NASD Board's interpretations of
proposed Section 24. The NASD has
suggested several areas for possible
further inquiry, and raised basically two
alternative approaches that could help
alleviate the problems that troubled the
commentators.'

Alternative 1. Under the r'st
alternative: (a) the "services in
distribution" interpretation would be
revised so that the furnishing of bona
fide research, defined in a manner
similar to the Commission's
interpretation under Section 28[e) of the
Act,1 would be deemed to be a sufficient
service in distribution; (b) the
"commercially available" prohibition
that derives from the Board's
interpretation would be redefined so as
not to apply to such bona fide research;
and (c) the "agreed upon consideration"
limitation that derives from the Board's
interpretation would be modified to
allow research supplied to one customer
for cash or other agreed upon
consideration to be made available to
another customer on a "goodwill" basis
in connection with a fixed price offering.

By including research as a service in
distribution, this alternative would
permit any broker-dealer, not just a
member of the underwriting syndicate,
to receive soft dollar designations for
research services without having to
show that it had engaged in direct
selling contact with the customer. The
additional revisions would expand the
types of research arrangements that
would not be considered a discount.
Unider this approach, the determination
as to whether a discount had been
granted would depend on the nature of
the agreement between the customer
and broker-dealer and not on whether

I In the Matter orPapily Hearings (Proposed
Rule Chanse by NASD), Securities and ExchanWe
Comm'n File No. 4-2, at 979-8- (November 20,

2 Securities Exchange Act Release No. 12251
4March 24. IM8).

the research provided was otherwise
commercially available or had a readily
ascertainable cash or cash equivalent
value.

The Commission recognizes that this
alternative has certain advantages over
the filed interpretation of proposed
Section 24. First, the interpretation
embodied in the revised approach may
be more easily enforceable since it
would not be necessary to determine
whether a designated broker-dealer had
direct selling contact with a customer or
whether "substantially identical"
research was being offered by others on
a cash or cash equivalent basis. Second,
the revised approach would appear to
alleviate some potential anticompetitive
burdens imposed on firms that distribute
purchased "third-party research," as
opposed to research generated "in-
house", on a "goodwill" basis to
customers.

The Commission believes, however,
that this alternative, by maintaining the
distinction between research provided
only for "goodwill" and research
provided for cash or other agreed upon
consideration may impose undue
burdens on firms that cannot afford to
provide research solely on a "goodwill"
basis. In addition, this approach seems
to focus more on appearances than on
the economic reality ofresearch
arrangements as a means of adjusting
the value received by a customer paying
the public offering price in a fixed price
offering. Whether or not the broker-
dealer and its customer have agreed on
a specific and identifiable quidpro qua,
the furnishing of research confers some
added value. Accordingly, it may not be
appropriate to distinguish, for purposes
of defining what constitutes a discount,
between arrangements that embody
such an explicit understanding and
those that do not. Indeed, the
Commission Is concerned that the
drawing of such distinctions, which both
the filed interpretation and this
alternative would do, would tend to
promote artificial compensation
arrangements in which all parties know,
but never explicitly state, that payment
is expected for research services.
Finally, the restrictions imposed on
research by the first alternative may not
be necessary or appropriate in
furtherance of the purposes of the Act.
For these reasons, the Commission
believes.that the first alternative
suggested by the NASD fails to address
adequately the Commission's concerns
with regard to the NASD's treatment of
research in the proposed rule change, as
filed.

Alternative 2 The second alternative
suggested by the NASD at the hearings
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would be to treat the provision of bona
fide research as a sufficient service in
distribution, as in the first alternative,
but also to place such research in a
class by itself so that, unlike other
products or services, it could.be
furnished for soft dollars (even if the
consideration were explicitly agreed
upon) without being considered to be an
improper discount for purposes of
Section 24. The record includes several
policy arguments for treating research
as sutgeneris in this fashion. First, a
number of commentators have argued
that providing research is a valuable
service that constitutes a fundamental
part of the distribution process and
should, therefore, be protected. Second,
several commentators have maintained
that soft dollar payments for research
have been prevalent for years with no
adverse effect on the fixed price .
underwriting system and that this
practice does not give rise to the abuses
that proposed Section 24 is designed to
prevent. The NASD itself suggested at
the hearings that none of the restrictions
on bona fide research in the proposed
Section 24 as filed or in the first
alternative are essential to the operation
of a fixed price offering.

This second, more liberal alternative
appears to eliminate most effectively
any potentially unfair discrimination
between firms that produce extensive
in-house research for distribution to
their customers and other firns
(including a number of smaller and
regional firms having limited in-house
research capabilities, or none at all) that
provide their customers with research
produced by third parties. In addition,
the Commission believes the second
alternative most clearly and honestly
expresses the economic realities of
current research compensation
practices, which appear to have existed
for some time now without any
demonstrated harm to the underwriting
system. The Commission believes,
therefore, that the second alternative is
better designed than the first alternative
or the proposal as filed to carry but the
purposes under the Act that the
proposed rule change is intended to
promote.

II. Proposed Section 8-Swaps
Proposed Section 8 of Article H is

another area of the proposed rule
change the Commission believes the
NASD should be re-examined. Section 8
is intended to prohibit overtrading in
swap transactions that are effected in
connection with fixed price offerings
and would require members to purchase
securities taken in trade at their "fair
market price." As filed, proposed
Section 0 defines "fair market price" to

mean a price not higher than the lowest
independent offer for the securities at
the time of purchase. In effect, proposed
SectiQn 8 would establish the lowest
independent offer as a point below
which a swap transaction could not,
under any circumstances, be deemed to
violate the rule.

The Commission is concerned that, as
the NASD stated at the hearings,
proposed Section 8 would sometimes
permit the acceptance of swapped
securities at a price in excess of their
actual fair market value. For example,
since propose Section 8 does not
required that the lowest independent
offer be determined with reference to
the size of a transaction, it would permit
a block of securities, including debt
securities, to be purchased at a price
equal to that offered for a much smaller
quantity even though the block might
otherwise trade at a discount. In
addition, since most dealers usually buy
at their bids and not at their offers, the
Commission, is concerned that,
regardless of the size of the transaction,
a dealer's purchase of securities at the
lowest offer could, in many instances,
constitute an overtrade when compared
to the dealer's normal pattern of trading.

Even if permissible under proposed
Section 8, the acceptance of swapped
securities at a price in excess of that a
dealer would pay in the absence of the
customer's purchase of underwritten
securities in a fixed price offering has
the effect of reducing or even
eliminating the dealer's selling
concession and, accordingly, could be
considered to confer a discount
prohibited under proposed Section 24.
The Commission is concerned that this
result could be confusing to NASD
members and, in fact, may be contrary
to the purposes of the proposed rule
change. The Commission, therefore,
requests the NASD to re-examine
proposed Section 8 with a view toward
reconciling the apparent inconsistencies
between that section and propose
Section 24.

The Commission is aware that, in
certain instances, it may be difficult to
determine precisely the fair market price
of securities taken in trade and that,
therefore, there may be advantages in
having objective criteria to aid in this
determination. The Commission
believes, however, that any objective
standard selected should be designed to
account for the size of a transaction and
to prohibit a broker-dealer from
accepting swapped securities at a price
in excess of what it would pay for the
same amount of securities in a
transaction having similar
characteristics but not involving a fixed

price offering. The Commission Is
concerned that the formulation of
propose Section 8, as filed, may not
achieve this goal and encourages the
NASD to re-evaluate that section to
determine how best to arrive at the
desired result.

One possible approach would be to
eliminate the safe harbor provisions for
transactions at or below the lowest
independent offer and, instead, to use
the lowest offer as a guideline rather
than a fixed standard for determining
whether a trade has taken place at the
fair market price. Under such an
approach, a transaction occurring at or
below the lowest independent offer
would be presumed to have taken place
at the fair market price (although the
NASD would be able to rebut that
presumption], while a transaction above
the lowest independent offer would
place the burden upon the member to
justify the higher price. This approach
would allow the NASD to take into
account the size of the particular
transaction, the member's pattern of
trading and other relevant
circumstances in determining whether
an overtrade had occurred.

Another approach might be to select a
standard other than the lowest
independent offer that more closely
approximates the price at which dealers
generally purchase securities, i.e., at the
bid. Such an approach would provide a
safe harbor only for those transactions
occurring below the highest independent
bid for the securities. In evaluating this
approach, the NASD should consider
how it could account for the size of
particular transactions.

The Commission encourages the
NASD to consider the two approaches
suggested above, as well as others, in an
effort to develop an alternative
formulation of Section 8 that addresses
the Commission's concerns. The NASD's
formulation should, of course; take into
account all relevant aspects of normal
swapping practices. For example, the
NASD should clarify how the fair
market price test would be applied In
circumstances where the terms of a
swap transaction were agreed upon at a
time other than the time of purchase of
the underwritten securities. The
Commission also believes that the
NASD's examination procedures to
detect prohibited overtrades should be
designed with this and the
Commission's other concerns in mind.

IV. Conclusion
The NASD, at the hearings, has

already indicated its willingness to re-
examine the aspects of the proposed
rule change discussed above and to
consider revising the proposal
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accordingly. The Commission hopes
that, after considereing the
Commission's concerns, the NASD will
file an amended rule change proposal
that responds to the concerns addressed
above. Of course, the Commission
would not be able to reach a final
determination to approve the proposed
rule change as so amended until notice
of amendments had been published and
the Commission had given full
consideration to any comments received
in response to that notice.

The Commission wishes to thank the
NASD for its continued cooperation
throughout these proceedings and looks
forward to a prompt resolution of this
matter.

By the Commission, (Chairman
Williams, Commissioners Loomis and
Friedman), Commissioner Evans
dissenting.
George A. Fitzsimmons.
Secretar3.
July 3.1980
JFR Doec. 80-206-7 Filed 7-10-80: &45 amJ

BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster Loan Area No.
1866]

North Dakota; Declaration of Disaster
Loan Area

All counties within the State of North
Dakota constitute a disaster area as a
result of drought conditions caused by
natural disasters beginning in the Fall of
1979 through May 1980. Eligible persons,
firms and organizations may file
applications for loans for physical
damage until the close of business on
January 5,1981, and for economic injury
until the close on April 3,1981, at: Small
Business Administration, Distict Office,
657 2nd Avenue, North, Room 218, P.O.
Box 3086, Fargo, N4orth Dakota 58108, or
other locally announced locations.
(Catalog of Federal Domestic Assistance
Program Nos. 59002 and 59008)

Dated: July 3,1980.
A Vernon Weaver,
Administrator.
IFR Dec. 80-20721 Filed 7-10--ft 8:45 am]

BILL1NG CODE 8025-01-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

[Delegation Order No. 81 (Rev. 10), Arndt 6]

Delegation of Authority
AGENCY: InternaltRevenue Service,
Treasury.

ACTION: Delegation of authority.

SUMMARY: The authority of the
Commissioner of Internal Revenue to
approve Schedule A (5 CFR 213.3102(u))
appointments for the severely physically
handicapped; and, to approve extension
of details beyond 1,20 days is delegated
to subordinate officials. The text of the
delegation order appears below.
EFFECTIVE DATE: July 22,1960.
FOR FURTHER INFORMATION CONTACT:
Mr. Philip P. Russo. Internal Revenue
Building, Room 3316, 1111 Constitution
Avenue, NW., Washington. DC 20224,
(202) 506-3101 (not toll free).

This document does not meet the
criteria for significant Regulations set
forth in paragraph 8 of the Treasury
Directive which appeared in the Federal
Register for Wednesday, November 8.
1978.
D. S. BTurckman,
Director. Persnnel Division.

Date of issue: July 7.1980.
Effective date: July 22.1980.

Authority To Approve Extension of
Details Beyond 120 Days and To
Approve Appointment of Severely
Physically Handicapped

The authority vested in the
Commissioner of Internal Revenue by
Treasury Department Order No. 177-19
(Revision No. 1) and the Office of
Personnel Management to approve the
extension of details beyond 120 days.
and to approve the appointment of the
severely physically handicapped is
delegated as specified herein:

The Director. Personnel Division is
authorized to detail employees to higher
grade positions for up to one year during
major reorganizations. This authority
may not be redelegated.

The Regional Commissioner and the
Director. National Office Resources
Management Division are authorized to:

1. Approve extensions of details
beyond 120 days to same or lower grade
positions in 10-day increments for up to
one year. and up to 240 days for details
to higher grade positions which are not
during major reorganizations-

2. Approve the appointment of
severely physically handicapped
persons (Schedule A) under 5 CFR
213.3102(u).

The authority cited in 1. and 2. may be
redelegated no lower than the Chief,
Personnel Branch and the Chief,
National Office Personnel Branch.

The authority to extend employee.
details to unclassified positions beyond
120 days is not granted by this
Delegation Order. Such extensions
require OPM approval
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This Amendment supplements Chart 2
and Chart 6 of Attachment B to
Delegation Order No. 81 (Rev. 10),
issued April 16, 1979, which is printed in
the Federal Register dated April 9, 1979,
Vol. 44, Number 69, Pages 21110-21133;
and supersedes Delegation Order No. 81
(Rev. 10), Amend. 1, issued April 30,
1979.
William E. Williams,
Acting Commissioner.
FR DO 80-20777 Filed 7-10-40. 8:45 aml
BILLING CODE 4830-01-

[Delegation Order Ro. 11 (Rev. 12)]

Delegation of Authority
AGENCY: Internal Revenue Service.
ACTION: Delegation of authority.

SUMMARY: The authority of the
Commissioner of Internal Revenue to
accept or reject offers in compromise is
redelegated as set forth in the text of the
delegation .order which appears below.
EFFECTIVE DATE: July 7,1980.
FURTHER INFORMATION CONTACT.
Mr. Fidelio Calderon, 1111 Constitution
Ave. NW., Room 7539 CP:C:O,
Washington, D.C. 20224, (202) 566-4471
(not toll free).

This document does not meet the
criteria for significant Regulations set"
forth in paragraph 8 of the Treasury
Directive which appeared in the Federal
Register for Wednesday, November 8,
1978.
I. R. Starkey,
Director, Collection Division.

Date of issue: July 7, 1980.
Effective Date: July 7,1980.

Authority To Accept or Reject Offers in
Compromise

The authority vested in the
Commissioner of Internal Revenue by
Treasury Department Order Nos. 150-25
and 150-36, 26 CFR 301.7122-1 and 26
CFR 301.7701-9, and Treasury
Department Order No. 150-60, is hereby
delegated as follows:

1. Regional Commissioners of Internal
Revenue are delegated authority, under
section 7122 of the Internal Revenue
Code, to accept offers in compromise in
cases in which the unpaid liability
(including any interest, penalty,
additional amount or addition to tax) is
$100,000 or more. This authority does
not pertain to offers in compromise of
liabilities arising under laws relating to
alcohol, tobacco and firearms taxes.
This authority may not be redelegated.

2. For the Office of International
Operations, the Assistant Commissioner
(Compliance] is delegated authority,
under Sectioh 7122 of the Internal

Revenue Code, to accept offers in
compromise of tax, based solely on
doubt as to liability, in cases in which
the unpaid liability (including any
interest, penalty, additional amount or
addition to tax] is $100,000 or more. This
authority does not pertain to offers in
compromise of liabilities arising under
laws relating to alcohol, tobacco, and
firearms taxes. This authority may not
be redelegated.

3. For the Office of International
Operations, the Director, Collection
Division is delegated authority, under
Section 7122 of the Internal Revenue
Code, to accept offers in compromise
based on boubt as to collectibility and
those based on doubt as to both
collectibility and liability in cases in
which the unpaid liability (including any
interest, penalty, additional amount or
addition to tax) is $100,000 or more. This
authority does not pertain to offers in
compromise of liabilities arising under
laws relating to alcohol, and firearms
taxes. This authority may not be
redelegated.

4. District Directors, Assistant District
Directors, the Director of International
Operations and the Assistant Director of
International Operations, Regional
Directors of Appeals, Chiefs and
Associate Chiefs, Appeals Offices, are
delegated authority, under Section 7122
of the Internal Revenue Code, to accept
offers in compromise in cases in which
the liability sought to be compromised
(including any interest, penalty,
additional amount or addition to tax) is
less than $100,000, to accept offers
involving specific penalties, and to
reject offers in comproniise regardless of
the amount of the liability sought to be
compromised. This authority does not
pertain to offers in compromise of
liabilities arising under laws relating to
alcohol, tobacco, and firearms taxes.
The authority delegated to District
Directors, Assistant District Directors
and the Director of International
Operations may not be redelegated,
except that that authority to reject offers
in compromise may by redelegated, but
not lower than to Division Chief. The
District Director in a streamlined district
may not redelegate this authority. The
Regional Director of Appeals, Chiefs
and Associate Chiefs, Appeals Offices,
may not redelegate this authority.

5. Service Center Directors and
Assistant Service Center Directors are
delegated authority, under Section 7122
of the Internal Revenue Code, to accept
offers in compromise, limited to
penalties based solely on doubt as to
liability, in cases in which the unpaid
liability is less than $100,000, and to
reject offers in compromise, limited to
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penalties, regardless of the amount of
the liability sought to be compromised.
This authority does not pertain to offers
in compromise of liabilities arising
under laws relating to alcohol, tobacco,
and firearms taxes. This authority may
be redelegated, but not lower than to
Division Chief.

6. This Order supersedes Delegation
Order No. 11 (Rev. 11) issued August 23,
1979.
William E. Williams,
Acting Commissioner.
(FR Dom. 80--W776 Filed 7-1--80 8.45 arnl

BILUNG CODE 4830-01-M

UNITED STATES RAILWAY
ASSOCIATION

[Docket 211-25]

Consolidated Rail Corp.; Application
for a Loan

Subsection (h) of section 211 of the
Regional Rail Reorganization Act of
1973, as amended (45 U.S.C. 721) (the
Act], authorizes the United States
Railway Association (Association) to
enter into loan agreements with the
Consolidated Rail Corporation (Conrail),
the-National Railroad Passenger
Corporation, and any profitable railroad
to which rail properties are transferred
or conveyed pursuant to section
303(b)(1) of the Act under conditions
and for purposes set forth in this
Subsection. Subsection (b) of section 211
requires that the Association publish
notice of the receipt of any application
thereunder in the Federal Register and
afford interested parties an opportunity
to comment thereon.

Conrail submitted a Borrowing
Application dated July 3,1980 requesting
new borrowings of $6,871,975.00. Conrail
states that it will use the funds to pay
the following obligations: (1) Of the
Penn Central Transportation Company,
nonemployee injury claims of
$3,400,000.00, and (2) of the Erie
Lackawanna Railway Company, claims
of suppliers of goods and services of
$622,030.00, claims of railroads of
$2,550,000.00. and claims for
nonemployee injuries of $299,945.00. The
Borrowing Application includes the
certification and exhibits required by
the Loan Procedures.

Interested parties are invited to
submit written comments relevant to
this application. Any such submissions
must identify by its Docket No., the
application to which it relates, and must
be filed with the Office of General
Counsel, United States Railway
Association, 955 L'Enfant Plaza North,
S.W., Washington, D.C. 20595, on or
before July 18,1980, to enable timely

consideration by USRA. The docket
containing the original application shall
be available for public inspection at that
address Monday through Friday
(holidays excepted) between 8:30 a.m.
and 5:00 p.m.

Dated at Washington. D.C. this 7th day of
July 198o.
David Kleyps,
Assistant Secrtetarv. United St acs Raih 3a
Association.

BILUNG CODE $24l-01-

VETERANS ADMINISTRATION

Station Committee on Educational
Allowances; Meeting

Notice is hereby given pursuant to
Section V. Review Procedure and
Hearing Rules, Station Committee on
Educational Allowances that on July 31.
1980, at 1:00 PM, the Veterans
Administration Medical and Regional
Office Center. Cheyenne, Wyoming
Station Committee on Educational
Allowances shall at the hearing room.,
Building 4, Veterans Administration
Medical and Regional Office Center.
Cheyenne, Wyoming conduct a hearing
to determine whether Veterans
Administration benefits to all eligible
persons enrolled in National Outdoor
Leadership School. Lander, Wyoming
should be discontinued, as provided in
38 CFR 21.4134, because a requirement
of law is not being met or a provision of
the law has been violated. All interested
persons shall be permitted to attend,
appear before, or file statements with
the committee at that time and place.

Dated: July 3, 1980.
John D. Graveley.
Acting Director V1eterans Administration
Afedical and Regional Office Ccntcr

BILUNG CODE 9320-CM
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This section of the FEDERAL REGISTER
contains notices of meetings published
under the' "Government in the Sunshine
Act" (Pub. L. 94-409) 5 U.S.C.
552b(e)(3).
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[M-284, Amdt. 3, July 8, 1980]

CIVIL AERONAUTICS BOARD.

(Notice of deletions from the July 8, 1980
board meeting)
TIME AND DATE: 9:30 a.m., July 8, 1980.

PLACE: Room 1027,1825 Connecticut
Avenue NW., Washington, D.C. 20428.

SUBJECT:

5. Docket 37021, Objection of ATC to the
findings and conclusions of Show Cause
Order 79-11-20 wherein the Board tenatively
concluded that the provisions of previously
approved agreements permitting non-member
participation in the Area Settlement Plan that
require removal of individual ticket stock
may be adverse to the public interest and
should be disapproved (memo No. 7750-F,
BDA).

26. Docket 36280, Belize Airways Limited.
Application for renewal of foreign air carrier
permit (BIA, OGC, BALJ, BCP).

STATUS: Open.

PERSON TO CONTACT: Phyllis T. Kaylor,
the Secretary (202) 673-5068.
IS-1334-80 Filed 7-9-80: 3:00 pm)
BILLING CODE 6320-01-M

2

[M-284, Amdt. 2; July 7, 19801

CIVIL AERONAUTICS BOARD.

(Short Notice of Addition and Deletioni
of Items to the July 8, 1980 Board
Meeting)

TIME AND DATE: 9:30 a.m., July 8, 1980.

gton,

401,

0,
tiod

PLACE: Room 1027 (open), 1825
Connecticut Avenue NW., Washir
D.C. 20428.

SUBJECT: -

Addition: 11a. Dockets 38392 and 38
Aspen Airways' notice and exemption
request to terminate all service at
Bakersfield, California, on July 13, 198
before the end of the 90-day notice per
(BDA).

Deletion: 27. Docket 30789, Transatl
Cargo Service Case-Draft opinion an
on discretionary review (OGC).

STATUS: Open.
PERSON TO CONTACT: Phyllis T. Ka
the Secretary, (202) 673-5068.
1S-1335-80 Filed 7-9-80: 3:01 pnil

BILLING CODE 6320-01-M

3

COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 10 a.m., Tuesday,
15, 1980.
PLACE: 2033 K Street NW., Washir
D.C., fifth floor hearing room.

STATUS: Open.

MATTERS TO BE CONSIDERED:

Proposed rules to alter Exchange methods for
imposing price limits.

Application of the New York Futures
Exchange for designation as a contract
market in Twenty-year Treasury Bonds and
Ninety-day Treasury Bills.

CONTACT PERSON FOR MORE
INFORMATION:
Jane Stuckey, 254-6314.
1S-1327-0 Filed 7-9-80:9:37 dm I

BILLING CODE 6351-01-M

4

COMMODITY FUTURES TRADING
COMMISSION.

TIME AND DATE: 11 a.m., Tuesday, July-
15, 1980.

PLACE: 2033 K Street NW., Washington,
D.C., 5th floor heaing room.

STATUS: Closed.

MATTERS TO BE CONSIDERED:
Enforcement Matters-proposed offer of
settlement and proposed administrative
complaint. - -

CONTACT PERSON FOR MORE
INFORMATION: Jane Stuckey, 254-6314.
IS-1328-80 Filed 7-9-80; 9:30 ari
BILLING CODE 6351-01-Mh

FEDERAL ENERGY REGULATORY
COMMISSION.
July 8,1980.
TIME AND DATE: 10 a.m., July 9, 1980.
PLACE: Room 9306, 825 North Capital
Street, Washington, D.C. 20426.

STATUS: Closed.
MATTERS TO BE CONSIDERED: Disposition

antic by the Agency of two particular cases of
d order Formal Agency Adjudication.

CONTACT PERSON FOR MORE
INFORMATION: Kenneth F. Plumb,

aylor, Secretary; telephone (202) 357-8400.
The following members of the

Commission voted that agency business
required the holding of a closed meeting
on less than the one week's notice
required by the Government in the
Sunshine Act:

Chairman Curtis:
Commissioner Sheldon.

July Commissioner Holden.
Commissioner Hall.

ngton, Kenneth F. Plumb,
Secretory.
1S-132,-R Filed 1-9-0:. ''00,ml,
BILLING CODE 6450-85-M

6
FEDERAL HOME LOAN BANK BOARD.
"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: Vol. 45, FR p.
45754, July 7, 1980. •
PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 9:30 am,, July 9,1980,

PLACE: 1700 G Street NW., amphitheater,
second floor,
Washington, D.C.
STATUS: Open meeting.
CONTACT PERSON FOR MORE
INFORMATION: Mr. Marshall (202-377-
6677). ,
CHANGES IN THE MEETING: The following
items have been added to the agenda for
the open meeting:
Regulation on Increase in Number of Federal

Home Loan Bank Diretoorships.
Regulation on Amendments Regarding

Maximum Interest Rates and Penalty for
Early Withdrawal,
Announcement is being made tl the

earliest practicable time.
No. 365, July 9, 1980.

S-1329-89 Filed 7-9-0. 1021 aml
BILLING CODE 6320-01-M
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7

FEDERAL MARITIME COMMISSION.

TIME AND DATE: 9 a.m., July 16,1980.
PLACE: Hearing Room One, 1100 L Street
NW.. Washington, D.C. 20573.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Monthly Report of actions taken
pursuant to authority delegated to the
Managing Director.

2. Agreement No. 10178-1: Modification of
the Gulf/North Europe Discussion
Agreement-Application for two-year
extension of term of approval.

3. Evaluation of Bunker Surcharge Program
in domestic offshore trades.

4. Petition of Totem Ocean Trailer Express.
Inc. concerning the status of certain joint
through transportation between the
contiguous United States and Alaska.

5. Award of interest in reparation
proceedings.

6. Informal Docket No. 724(1): Cotton
Import and Export Co. v. Sea-Land Service,
Inc.-Consideration of the record.
CONTACT PERSON FOR MORE
INFORMATION: Francis C. Hurney.
Secretary, (202) 523-5725.
IS--13&-80 Filed 7--0:. 3:32 pml

BLUING CODE 6730-81-U

8

FEDERAL MARITIME COMMISSION.

TIME AND DATE: 2 p.m., July 14, 1980.

PLACE: Hearing Room One, 1100 L Street
NW., Washington, D.C. 20573.
STATUS: Open.

MATTERS TO BE CONSIDERED:

1. Internal Processing of matters for
Commission consideration.

2. Docket No. 77-13: First International
Development Corporation v. Ships Overseas
Services. Inc.-Coniideration of the record.

3. Docket No. 77-23: In the Matter of
Agreement No. 10294-Consideration of the
record.

CONTACT PERSON FOR MORE
INFORMATION: Francis C. Hurney.
Secretary (202) 523-5725.
IS-1337-M0 Filed 7'-.0: 3:33 pml
BILLING CODE 6730-11-M

9

FEDERAL TRADE COMMISSION.

TIME AND DATE: 10 a.m., Thursday. July
17,1980.
PLACE: Room 432, Federal Trade
Commission Building. 6th Street and
Pennsylvania Avenue NW., Washington,
D.C. 20580.
STATUS: Open.
MATTERS TO BE CONSIDERED: Policy
Review Session: Selected Procedural
and Evidentiary Issues in Rulemaking.

CONTACT PERSON FOR MORE
INFORMATION: Pamela F. Richard, Office
of Public Information: (202) 523-3830;
recorded message: (202) 523-3800.
IS-1333- F'led 7,-&1 'i1
BILLING CODE 6750-01-M

10

NUCLEAR REGULATORY COMMISSION.

DATE: Tuesday, July 15.1980.
PLACE: Commissioners Conference
Room, 1717 H Street NW., Washington,
D.C.
STATUS: Open.
MATTERS TO BE CONSIDERED:

10 a.m.

1. Briefing on Analysis of Alternatives for
Conducting Independent Verification Testing
of Environmentdlly Qualified Equipment
(approximately 2 hours. public meeting).

2p.m.
1. Briefing on Mid-Year Review of

Financial Plans and Programs (approximately
I ', hours, public meeting).

CONTACT PERSON FOR MORE
INFORMATION: Walter Magee (202) 634-
1410.

AUTOMATIC TELEPHONE ANSWERING
SERVICE FOR SCHEDULE UPDATE: (202)
634-1498.

Those planning to attend a meeting
should reverify the status on the day of
the meeting.

Roger M. Tweed,
Office of the Secretary
July 8.1980.
1S-I33,IlW~e7-' I I
BILLING CODE 7590-1-M

11

POSTAL RATE COMMISSION.

TIME AND DATE: 8:15 a.m., Thursday, July
10, 1980.
PLACE: Conference room. room 500. 2000
L Street NW.. Washington. D.C.
STATUS: Closed.
MATTERS TO BE CONSIDERED:

Consideration of Draft OrderTaking Notice
of the United States Postal Ser ice's
Failure to Comply with a Lan ful Order of
the Commission.

Closed pursuant to 5 U.S.C. 52b[cL)[10).

CONTACT PERSON FOR MORE
INFORMATION: Dennis Watson,
Information Officer, Postal Rate
Commission. Room 500,2000 L Street
NW., Washington. D.C. 20268; telephone
(202] 254-5614.

BILLING CODE 7715-O1-M

12
0

POSTAL SERVICE.

Board of Governors Notice of Meeting
The Board of Governors of the United

States Postal Service, pursuant to its
Bylaws (39 CFR 7.5) and the
Government in the Sunshine Act (5
U.S.C. § 552b), hereby gives notice that
it intends to hold a meeting at 9:00 A.
on Thursday, July 17.1980, at Postal
Service Headquarters, 475 L'Enfant
Plaza, S.W., Washington. D.C. 20260.
The meeting will be closed to the public.
The Board expects to discuss the Postal
Rate Commission's April 8,1980,
Recommended Decision upon
Reconsideration of the Electronic Mail
Classification Proposal, 1978
(Commission Docket No. MC78-3]. This
is the only item on the Agenda for this
meeting. Requests for information about

4the meeting should be addressed to the
Secretary of the Board. Louis A. Cox. at
(202) 245-4632.

On June 30, 1980, the Board of
Governors voted to close the July 17
meeting to the public observation. Each
of the members of the Board voted in
favor of closing this meeting, which is
expected to be attended by the
following persons: Governors Wright.
Hardesty, Allen. Camp. Ching and
Sullivan: Postmaster General Bolger
Deputy Postmaster General Benson:
.Counsel to the Governors Califano: and
Secretary of the Board Cox.
Louis A. Cox.
Secretary-

BILLING CODE 7710-12-M
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DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 49

Mine Rescue Teams

AGENCY: Mine Safety and Health
Administration, Department of Labor.
ACTION: Final rule.

SUMMARY: This finalrule requires the
availability of mine rescue teams for all
underground mines in the event of an
emergency and is promulgated-under the
authority of sections 101 and 115(e) of
the Federal Mine Safety and Health Act
of 1977. The new standard establishes
minimum requirements for mine rescue
teams in the following areas: Team size
and availability; rescue equipment,
storage and maintenance; rescue
notification plans; and team member
experience, health, and training. The
regulations also provide for alternative
mine rescue capability for mines which
are "small and remote" or those which
have "special mining conditions."
EFFECTIVE DATE: These regulations shall
be effective on July 11, 1981.
FOR FURTHER INFORFMATION CONTACT:
Frank Delimba, Chief, Division of
Safety, Metal and Nonmetal Mine Safety
and Health, Mine Safety and Health
Administration, Room 717, Ballston
Tower No. 3,4015 Wilson Boulevard,
Arlington, Virginia 22203, (703) 235-8646
or Herschel Potter, Chief, Division of
Safety, Coal Mine Safety and Health,
Mine Safety and Health Administration,
Room 817, Ballston Tower No. 3, 4015
Wilson Boulevard, Arlington, Virginia
22203. (703) 235-1284.
EFFECT ON EXISTING REGULATIONS: A
new Part 49 is established by this rule
which provides for the availability of
mine rescue teams at all underground
mines andlets forth minimum
requirements for such teams. Presently,
mine rescue regulations exist for metal
and nonmetallic underground mines at
30 CFR 57.4-67, 57.4-69, and 57.4-70. To
avoid duplication and inconsistency
with this new rule, the existing
regulations will be revoked upon the
effective date of these regulations.
SUPPLEMENTARY INFORMATION:

1. Background

The Federal Mine Safety and Health
Act of 1977 (Act), Pub. L. 91-173 as
amended by Pub. L. 95-164, applies to-all
coal, metal and nonmetal mines. In
section 115(e) of the Act Congress
required that-
* " * the Secretary shall publish proposed
regulations which shall provide that mine
rescue teams shall be available for rescue

and recovery work to each underground coal
or other mine in the event of an emergency.
The costs of making advance arrangements
for such teams shall be borne by the operator
of each such mine.

In compliance with Executive Order
12044 concerning improvement of
government regulations and Department
of Labor guidelines implementing the
Executive Order (43 FR 22915), a draft of
the proposed rule was made available
for public comment prior to its
publication in the Federal Register.
Comments were received, given full
consideration, and discussed in the
proposed rule for mine rescue teams
published (44 FR 1536, January 5, 1979)
in accordance with section 101 of the
Act, 30 U.S.C. 811. Interested persons
were afforded 60 days to submit
comments to the published proposed
rule and to request a public hearing.

On May 22, 1979, MSHA published a
Notice of Public Hearing which set forth
the issues raised in response to the
publication of the proposed rule, and
identified the dates, time, and locations
for six public hearings (44 FR 29692, May
22, 1979). During June and July of 1979,
hearings were held in Charleston, West
Virginia; Salt'Lake City, Utah;
Pittsburgh, Pennsylvania, Birmingham,
Alabama; Pikeville, Kentucky; and St.
Louis, Missouri. Transcripts of the
proceedings were taken and made
available for public inspection,
Following the public hearings, interested
persons were allowed until July 27,1979,
to submit supplementary statements or
data. During this rulemaking process the
Mine Safety and Health Administration
(MSHA) has received and reviewed
hundreds of written comments and
statements from interested persons.
II. Discussion and Summary of the Final
Rule -

A. General Discussion

The legislative history for section
115(e) indicates that Congress
considered the ready availability of a
mine rescue capability in the event of an
accident to be a vital protection to
miners. Congress was concerned that,
too often in the past, rescue efforts at a
disaster site have had to await the
delayed presence of a skilled but distant
mine rescue team. In responding to the
direction of Congress, the rulemaking
process addressed, and the final rule
reflects, the three essential elements of
effective mine rescue by providing for:
(1) The ready availability of teams fo
each underground mine; (2)
requirements assuring that those teams
be properly equipped; and (3) provisions
establishing basic levels of skill and
training for the team members.

MSHA's intent in promulgating this
regulation has been to establish
minimum requirements designed to
assure that mine rescue teams shall be
available for rescue and recovery work
to each underground mine in the event
of an emergency. MSHA recognizes that
In many sectors of the mining industry
rescue teams have been developed on a
voluntary basis. This regulation Is not
intended to alter this traditional
industry response. Based upon MSHA's
experience in mine rescue matters, these
regulations set forth only those
requirements considered to be basic
minimums. The history and tradition of
mine rescue provides ample support for
the expectation that many mines and
teams will voluntarily exceed the
minimum requirements of this
regulation.

The thrust of a majority of the
comments was for a more flexible final
rule to better address the diversity of
undergrQund mining conditions, hazards,
and operations. Many other comments
suggested changes which were designed
to simplify and clarify language of the
proposed rule. In response, MSHA has
made numerous changes to the standard
as originally proposed to increase
operator flexibility, simplify and clarify
language, and delete unnecessary
requirements.

MSHA has made a significant
modification to the proposed rule In
response to commenters who supported
a provision. to permit alternative mine
rescue capability in limited instances,
The MSHA notice of public hearing
expressly solicited additional input on
this issue (44 FR 29694, May 22, 1979),
The final rule adds a new section (49.4)
permitting alternative mine rescue
capability for nfines with "special
mining conditions," while retaining the
proposed rule section allowing
alternative mine rescue capability for
"small and remote mines". This new
section for special mining conditions is
based upon a recognition that certain
underground mining operations present
a significantly lower risk to the safety of
underground miners. Operators who can
establish the presence of the low-risk
conditions are permitted to devise an
alternative plan which assures a
suitable rescue capability to that which
would otherwise be required by the
standard.

Other examples of flexibility are
evident in the final rule's reduction of
the length of recordkeeping periods for
team training and physical examinations
from tWo years to one, reduction of the
required number of alternate team
members from two to one; the waiver of
the experience requirement and initial
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training for individuals presently serving
on a mine rescue team; and the
enlargement of the pool of otherwise
qualified individuals to serve on mine
rescue teams through reduction of the
underground experience requirements.

B. Section by Section Analysis of Final
Rule
§ 49.1 Purpose and scope

This section explains that Part 49
implements the requirements of section
115(e) of the Federal Mine Safety and
Health Act of 1977 (Act). Under section
115(e), Congress required that the
Secretary publish regulations to provide
for the availability of operator funded
mine rescue teams for rescue and.
recovery work to each underground
mine in the event of an emergency.

Commenters questioned whether the
proposed regulations exceeded the
legislative intent of section 115(e) of the
Act that rescue teams be "available" by
detailing minimum requirements for the
size, training, equipment and health of
the mine rescue teams.

All commenters recognized the
inherently hazardous nature of mine
rescue and recovery work and the need
for professionalism in its performance.
To assure effective and meaningful
implementation of the statutory
requirements, the regulation must
establish minimum criteria so that those
teams which present themselves in an
emergency are fully capable of
performing the rescue work This goal is
best achieved by requiring that the team
members who are available in the event
of an-emergency be physically fit,
properly trained, and appropriately
equipped.

It should also be noted that the
standards contained within Part 49 were
also proposed pursuant to the
Secretary's rulemaking and
recordkeeping authority as provided for
in sections 101, 103(h), and 508 of the
Act. This authority allows the Secretary
to promulgate improved mandatory
health and safety standards for the
protection of life and prevention of
injuries in mines. Except for editorial
changes designed to simplify and clarify,
this section is promulgated as stated in
the proposed rule.

§ 49.2 Availability of mine rescue
teams

The proposed section provided that
within six months after its effective
date, or thereafter prior to the opening of
any new mine. the operator of each
underground mine have at least two
mine rescue teams available at each
underground mine for rescue and
recovery work This requirement could

be satisfied through the use of a
cooperative agreement or other
contractual arrangement. The proposal
also permitted operators of small and
remote mines to submit alternative
plans to MSHA as a means of achieving
full compliance with the standard.

In the final rule, this section has been
revised and reorganized. First, in direct
response to the comments, MSHA has
expanded the criteria for alternative
compliance to include certain mines
with "special mining conditions" as well
as those considered "small and remote".
These provisions for alternative
compliance are contained in if 49.3 and
49.4 of the final rule. Section 492 as it
appears in the final rule addresses the
number of teams required, number of
team members, experience requirements
for team members (previously in 1 49.6
of the proposal), and the definition of
the term "available" as used in this
standard. The effective date of the final
rule is discussed in new § 49.10.

The purpose of these regulations is to
assure that underground mine operators
have properly trained and equipped
personnel who are able to respond
within a reasonable time in the event of
an emergency. Commenters requested a
definition of "available." To assure
consistent application of the regulations,
MSHA agrees that such a definition is
necessary. Several commenters were
concerned that this rule would result in
a "fire department" approach to mine
rescue work, requiring full time
employees whose exclusive duties
would be devoted to emergency
readiness or other related activities.
This is not MSHA's intention. In the
final rule "available" has been defined
to require that trained and equipped
mine rescue teams be capable of
presenting themselves at the mine site
within a reasonable time after
notification of an occurenca which might
require the services of a mine rescue
team. This definition also provides that
personnel will be considered available
*even though performing other regular
work duties or in an off-duty capacity.
Some comments expressed concern that
the availability requirements in this rule
would prevent teams from participating
in mine rescue team contests or
providing rescue services to another
mine. Teams which are actually engaged
in rescue operations cannot be expected
to be "available" to perform rescue
services elsewhere during those
operations, and the availability
requirement does not apply in such
circumstances. In addition, in view of
the important part that mine rescue
contests play in the development of
mine rescue skills and capabilities, mine

rescue teams will not be required to be
available while participating in these
contests. However, mine operators
should make every effort to assure that,
during periods when regular mine rescue
services are unavailable due to those
circumstances, mine rescue capability
can be provided as rapidly as possible
In the event of an emergency. For
example, it is recommended that MSHA
District Manager be notified during such
periods to assure expeditious
coordination of mine rescue services
should an emergency arise.

The final rule also provides that no
mine served by a mine rescue team shall
be located more than two hours ground
travel time from the mine rescue station
with which the rescue team is
associated. This is a change from the
proposed rule which limited the location
of the rescue station to 60 minutes
ground travel time from the mine(sl
served by the rescue station. MSHA
expanded the time associated with the
location of a mine rescue station to
account for differences in terrain.

Commenters stated that, with respect
to the rescue team requirement for new
mines, MSHA should clarify the
meaning of the phrase "prior to the
opening of a new mine." MSHA agrees
that the phrase needed clarification.
Accordingly, more explicit language has
been used. The final rule requires a mine
rescue capability for "all existing
underground mines, upon initial
excavation of a new underground mine
entrance, or the re-opening of an
existing mine".This means that such a
capability will be necessary at currently
operating underground mining
operations, upon initial excavation of a
shaft or slope mine and the first cut for a
drift mine.

Comments also stated that during the
construction phase of the mine,
independent contractors, and not the
owner, lessee or other person who
would operate, control or supervise the
mine, should be responsible for
providing the mine rescue capability. On
this Issue, MSHA's position is that it is
essential to maintain an effective
continuity of rescue capability during
the construction and early production
phases of the mining operation.
Therefore, the operator who is an
owner, lessee, or other person who
operates, controls or supervises a mine
should be responsible for complying
with the requirements of this rule. In
many instances, the number of
independent contractors at the mine
during this period will be too numerous,
and their duration too indefinite, to
provide an effective continuous rescue
capability.
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Comments questioned the necessity in
the proposed requirements for two
separate rescue teams with each having
two alternate members. On this subject,
public comment Varied greatly. Several
comments agreed that two teams would
provide adequate service, others-stated
that two teams were excessive, while
still others stated that three teams
would be appropriate. In addition,
commenters took the position that one,
alternate member for each team would
be sufficient. In an attempt to maximize
operator flexibility, and to reconcile
current industry practice and varying
State law requirements, MSHA has
retained the two-team requirement.
However, the final rule is changed to
require one alternate member per team.
MSHA's experience has shown that the
two-team concept has been historically
effective and has offered reliable rescue
capability. Commenters also suggested
that on6 alternate per team would
provide sufficient back-up protection for
the rescue team. MSHA agrees and
believes that changing the rule to
require only one alternate per team will
provide -operators with more flexibility
in forming teams without jeopardizing
the assurance of adequate mine rescue
services.

Comments stated that the use of
contractual and cooperative agreements
could result in legal difficulties which
might hinder the effectiveness of a mine
rescue organization. They stated that
formal contractual agreements should
not be required, suggesting instead the
use of verbal agreements and/or
declarations to assist. Other comments
stated that operators need only provide
evidence of the agreement, rather than
the agreement itself. These commenters
noted the tradition of voluntary mine
rescue work and stated that, even in the
event of a contractual or cooperative
agreement, team members could not be
compelled to respond to an emergency.
In using the term "contractual or
cooperative agreements" in the
proposed rule, MSHA did not intend to
create or imply a legal obligation or
guarantee on the part of the organization
providing rescue services to actually
send team members underground in any
particular situation. The agency also did
not intend that any such agreements
warranty that "satisfactory results" be
achieved once underground, or that
persons be otherwise held accountable
for specific conduct when in mine
emergency situations. This concept is
not changed in the final standard. The
law and these regulations provide only
that properly equipped and trained
teams be available, Accordingly, MSHA
teeks written evidence that an

arrangement exists for mine rescue
teams to appear at a mine during an
emergency. Once the mine rescue teams
aie at the mine, these rules do not
attempt to control the decisions that are
made or the result achieved. Unless
otherwise prescribed by the standard,
the actual details of any arrangements
such as logistics, cost or other matters
are freely negotiable between the
parties and need not necessarily be in
writing. All operators who choose
cooperative or other-arrangements as a
method of assuring rescue capability
should do so with the full understanding
of the voluntary nature of mine rescue
work. The history of miningdisasters
reveals that if the lives of miners or
other persons were threatened, mine
rescue teams have always responded
without hesitation. MSHA respects this
tradition and expects that this type of
response will continue.

Some commenters discussed the
extent to which State teams could be
used to help provide the mine rescue
capability. They noted that in some
instances, the State is only responsible
for furnishing the equipment and
training, while team members are
actually employees of the mine operator.
MSHA understands this, and to
maximize the ivailability of mine rescue
services, such arrangements will be
permitted. Therefore, State teams can be
used to satisfy the reiluirements of this
rule, as long as such teams are trained
and equipped according to the
requirements of this rule.

With respect to the experience
necessary for membership on a rescue
team, the proposed rule contained a
provision that all members and
alternates shall have been employed in
an underground mine for a total of at
least one year within the three years
prior to becoming a team member. In
addition, surface miners who worked
regularly underground would be
considered employed in an underground
mine. Commenters stated that these
requirements were too restrictive,
particularly for small mines and new
mines. Specifically, operators of small
mines stated that they would be unable
to find sufficient personnel to meet the
one year experiencerequirement. They
noted that the limitation on experience
to either underground work only or
surface miners regularly working
underground would preclude many
qualified, specially skilled employees,
such as electricians and hoist operators,
from becoming team members.
Therefore, although the final rule retains
a requirement for one year of
underground experience as a
prerequisite to being eligible for mine-

rescue work, it has been changed so that
the one year's experience requirement
can be satisfied if it has occurred within
the five years prior to becoming a team
member. MSHA believes that this
change will allow operators more
flexibility in recruiting members, while
at the same time assuring that only
persons sufficiently familiar with
underground work will serve on mine
rescue teams.

The proposed provision allowing
surface miners whose work regularly
takes them underground to be
considered qualified for team
membership has been retained. This
should enlarge the pool of potential
mine rescue team members. With
respect to the issue of surface miners
qualifying for underground experience,
some commenters urged MSHA to
clarify that this would be solely for the
purpose of determining eligibility for
mine rescue teams. The final rule makes
this clarifying change. With respect to
the inability of small operators to recruit
members, new § 49.3 allows operators of
small and remote mines to submit plans
for alternative compliance,

Many commenters stated that there
should be a "grandfather clause" which
would permit persons who are currently
on mine rescue teams to be exempt from
the one year experience requirement.
MSHA agrees. The final rule has been
changed to reflect a waiver of the one
year underground experience
requirement for miners who are on a
rescue team on the effective date of this
rule.

This section also requires that each
operator of an underground mine shall
provide MSHA with a statement
describing the mine's method of
compliance with this Part. The
statement shall disclose whether the
operator has independently provided
mine rescue teams or entered into an
agreement for the services of mine
rescue teams. The name of the provider
and the location of the services are to be
included in the statement, A copy of the
statement shall be posted at the mine for
the miners' information. At mines where
a miners' representative has been
designated, the operator is also required
to provide a copy of the statement to the
miners' representative.

§ 49.3 Alternative mine rescue
capability for small and remote mines.

Section 49.2(b) of the proposed rule
provided that operators of small and
remote mines could submit alternative
plans for assuring a mine rescue
capability. In the final rule, MSHA has
expanded this provision and Included It
in a new section. The final rule also
contains specific factors which will be
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considered by MSHA District Managers
in approving alternative plans for
operators of small and remote mines.

The intent of this section of the final
rule is to establish the best possible
rescue response available under the
circumstances which is appropriate to
the underground mining conditions at
each mine. Although small and remote
mines are not statistically less
hazardous than larger or non-remote
mines, small and remote mines are
distinguished by their size and location
which may effectively limit the
operator's ability to establish and equip
two full mine rescue teams.

In the final rule, MSHA retained the
alternative plan provision for small and
remote mines because of a recognition
that underground mines which are both
small and remote face unique problems
in providing for the availability of mine
rescue teams. Some commenters stated
that to increase flexibility in providing
mine rescue capability, the term "small
and remote" should be changed to
"small andlor remote". According to
these commenters, the presence of either
characteristic should allow operators to
establish an alternative plan. However,
it is MSHA's opinion that smallness or
remoteness alone should not be a
sufficient criterion for.permitting
alternative rescue capability since such
mines would be capable of establishing
mine rescue teams. For example, small
mines which are located close to either
an established mine rescue team and
station or to other underground mines
could join in a cooperative arrangement
to provide rescue services. In addition,
remotely located mines which are not
small are capable of establishing their
own teams.

Many of the comments on the
proposed rule urged MSHA to define the
terms "small and remote." In the notice
of public hearing, MSHA agreed that the
terms needed defining and encouraged
testimony on this issue (44 FR 29694). In
defining the terms for the final rule,
MSHA has determined that to be
considered small and remote, the total
underground employment of the
operator's mine at any surrounding
mine(s) within two hours ground travel
time of the operator's mine must be less
than 36. Under the definition, the
number of miners employed on each
shift in a multi-shift mine will be added
together to derive at total.

The definition for the term "small and
remote" applies only to this Part 49.
These definitions are not intended to
apply to or be a source of
interpretational guidance where the
terms "small" or "remote" appear in
other sections of the Act, Code of

Federal Regulations, or MSHA
publications.

Comments relative to the number of
miners employed at small and remote
mines varied, ranging from mines
employing as few as 20 persons
underground to those employing as
many as 75. In determining a specific
underground employment figure for a
small and remote mine, MSHA
evaluated the record and found public
testimony very helpful in delineating
some of the difficulties which would be
encountered by operators of small and
remote mines in attempting to develop
their own mine rescue teams. For
example, based upon the comments and
MSHA's own experience, in a typical
small and remote mine, there will be a
number of miners who: will not meet the
experience and physical requirements in
this rule; would not be amenable to
volunteer rescue work; would be in
administrative or management positions
which may prevent them from serving
on teams; or might have personal or
family reasons which would preclude
them from team membership. In
addition, the mines within this category
might be subject to high labor turnover
and limited labor supply because of
their isolated location or the nature of
mining techniques being used. If any of
these conditions are present, an already
limited pool will be reduced. It is
important to note that MSHA recognizes
that these mine operators may ha've the
same safety risk as large mines. In
deciding on a definition for small and
remote mines, MSHA felt that because
of the administrative and other
limitations which might be placed upon
the applicant pool in these mines, it
would be necessary to have a pool of at
least three times the size of the 12
person general requirement from which
to draw qualified members. MSHA
believes that where the underground
employment of the operator's mine and
the underground employment of mines
within two hours ground travel time of
the operator's mine total less than 36 it
could be very difficult to establish two,
six-person teams.

A critical element in determining
whether a mine is small and remote is
the proximity of other underground
mines or existing rescue teams and
stations. MSHA solicited testimony on
the remoteness issue. A commenter
suggested that a mine which Is located
more than 100 miles from a mine with a
mine rescue team or some other mine
rescue capability should be considered
remote. In using two hours ground travel
time as the radius to determine
remoteness, MSHA's definition is
consistent with the comment. In

instances where a small mine is found to
be clustered within two hours ground
travel time of other small mines, those
mines will be able to jointly develop
their own teams where their total
underground employment equals or
exceeds 36.

Where an operator has a mine which
is unable to qualify for "small and
remote," but because of unique
circumstances can not meet the specific
requirements of § 49.2 (availability of
mine rescue teams), the MSHA District
Manager should be notified
immediately. The agency will then
review the individual situation of the
mine with the operator and a
representative of the miners (if one has
been designated). On a case by case
basis, MSHA will seek to tailor
appropriate remedies for such uniquely
situated mines.

Some commenters raised an issue
with respect to the role of MSHA teams
In assisting operators to satisfy their
obligations under this rule. Although
MSHA does have personnel trained in
mine rescue, their role is to provide
support to MSHA at the scene of a mine
emergency. This role is consistent with
the language of section 103(j) of the Act,
which allows the Secretary, in his
discretion, to take appropriate action in
the supervision and direction of rescue
and recovery activities. This role for
MSHA is also consistent with the
express language of section 115(e),
which requires that the operator bear
the responsibility and costs for making
advance arrangements to provide for
mine rescue teams.

Underground mines which can qualify
withini the defined class as being both
small and remote may submit an
application for alternative mine rescue
capability to the MSHA District
Manager for the district in which the
mine is located, for review and
approval. No special form is required for
submission of an application under this
section.

The items of information required to
be submitted in the application under
this section are designed to disclose the
particular characteristics of the small
and remote mine seeking alternative
compliance. With this information the
operator of the underground mine, the
miners, and MSHA can work together to
formulate an appropriate rescue
capability within the guidelines set forth
in the section. Generally, this process
will entail a look at the type of operation
involved, an analysis as to the
practicality and usefulness of taking
intermediate steps to protect lives until
fully trained and equipped teams can
arrive, and an individual review to
determine the best possible rescue
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capability the applicant ifhine can
de;elop.

The final rule requires several pieces
of information fom the applicant
operator, each element is important to
building an essential data base for the
District Manager's evaluation of the
operator's application for alternative
compliance. The application is required
to contain statements as to: the number
of miners employed underground at the
mine on each shift; the distances from
the two nearest mine rescue stations;
the total undergroundemployment of
mines within two hours ground travel
time of the operator's mine; the mine's
fire, ground, and roof control history, the
mine's established escape and
evacuation plan, an evaluation by the
operator of the usefulness of additional
refuge chambers to supplement those
which may exist; the number of
medically qualified and experienced
miners willing to volunteer for mine
rescue team service; thenoperators ;
alternative plan for assuring a suitable
mine rescue capability;, and other
relevant information about the
underground mine which may be
requested by theDistrict Manager.

Disclosure of the number of miners
employed underground at the mine on
each shift provides critical demographic
information about the underground
workforce. As the underground
employment of the operator's mine and
the underground employment of mines
within two hours ground travel time of -

the operator's mine approaches 36, the
operator's ability to develop an optimum
rescue capability should improve.

The information on the distances from
the two nearest mine rescue stations is
required to identify the locations of the
closest rescue stations. MSHA stands'
ready to assist operators Aiidentifying
mines and mine rescue teams and
stations which are located near them.
Paragraph (c)(4) requires inclusion of the
mine's fire, ground, and roof control
listory in the application. MSHA is
aware that 30 CFR Part 50, dealing with
accidents, injuries, illnesses.
employment and production in coal,
metal, and nonmetallic mines, may
already provide some of the information
required in'this section of the
application. Duplication of effort is not
intended. In satisfying this requirement,
the operator may provide copies of
accident reports relating to fire,
explosion, 'and ground or roof control
incidents at the mine. The operator may
also summarize the findings of reports
already filed. The intent is to review
these aspects of the mine's history as
part of the process of developing a
suitable rescue capability.

The purpose of requiring the operator
to submit an established escape and
evaciiation plan; with an evaluation of
the usefulness of providing additonal
refuge chambers, is to provide an
opportunity to review whether possible
improvements in these areas could
enhance the chances of survival for
miners until trained and equipped teams
can arrive. MSHA recognizes that an
escape and evacuation plan is already
required under 30 CFR 57.11-53 and
75.1101-23. To avoid duplication, the
applicant need only reference the date
of the current plan where the District
Manager is in possession of a current
copy. Although escape and evacuation
plans are reviewed under the
regulations-referred lo above, this
supplemental review of the plans may
generate Ideas for additional protection
of miners trapped in small and remote
mines until complete rescue services can
arrive. MSHA is also aware that
existing regulations for refuge chambers
are contained in 30 CFR 57.11-50, 57.11-
52, and 75.1500. The inclusion of this and
other information in the application is
not meant to suggest that changes will
necessarily be mandated. The purpose is
to allow aproper assessment of the
individual circumstances of the small
and remote mine, as -was advocated by
a considerable number of commenters.

The application also requires the
operator to state the number of
medically qualified and experienced
miners at the minewho are-willing to
volunteer for mine rescue teams. In
some instances the pool of qualified
volunteers may be sufficient to establish
one or two teams, or to establish teams
withless than the full complement of
members, which could perform rescue
and recovery work-untilreserve
assistance arrives.

Upon examining the particular
characteristics bf the underground mine,
the operator is required to devise a
suitable mine rescue capability. As
stated earlier, the objective to be
attained is the establishment of the best
possible rescue capability available
under the circumstances, which is also
appropriate to the underground mining
conditions at the applicant mine. MSHA
stands ready to assist operators in this
task. After a reviewof the submitted
plan, the District Manager may request
other relevant information about the
operator's mine. -

The completed application is to be
posted at the mine. Where a miners'
representative has been designated, the
operatoris also requiredto provide the
representative with a copy of the
application. Congress intended that
miners be afforded a more active role in
matters of direct concern to their safety'

and health, and their experience and
knowledge of the mine make them an
ideal resource in the development of the
alternative mine rescue capability. In
determining whether to approve the
operator's alternative plpn, the District
Manager will consider comments
submitted by, or on behalf of, any
affected miner. In addition, the District
Manager will evaluate the individual
circumstances of the small and remote
mine and make a determination as to
whether the alternative mine rescue
plan provides a suitable rescue
capability in light of the Information
contained in the applibatlon.

The final rule requires the approved
plan to be adopted by the operator and
a copy of the plan posted at the mine for
the miners' information, Where a
miners' representative has been
designated, the operator is also required
to provide the representative with a
copy of the approved plan. Appropriate
MSHA mine emergency telephone
numbers are to be included in each
approved plan.

The operator has a duty under this
provision to notifyMSHA of material
changes in the information submitted In
the application. For example, if the
underground workforce within the two
hour ground travel time expands beyond
the definition of small and remote, or If
closer mine rescue teams become
available, the operator's ability to
provide a mine rescue capability will
have materially changed. Paragraph (h)
of this section provides that an
approved plan for alternative mine
rescue capability can be revoked by
MSHA for cause, when it is determined
that a condition or factor has changed
which would materially alter the
operator's mine rescue capability, No
revocation of an approved plan will
occur until after the operator has had an
opportunity to be heard before the
appropriate District Manager. Where an
application is denied, or an approved
plan is revoked, the District Manager
will proyide the reason for such action
in writing to the operator. The operator
may appeal the decision of the District
Manager by writing to the Administrator
for Coal Mine Safety and Health or
Metal and Nbnmetal Safety and Health,
as appropriate.
§ 49.4 Alternative mine rescue
capability for special mining conditions.

This is a new section. It provides that
operators of mines with special
conditions can submit alternative plans
for assuring a mine rescue capability.
This section also sets forth specific
criteria which will be used by MSHA
District Managers in approving such
plans. The new section was added in
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response to the great number of
comments suggesting that the rule
reflect greater flexibility to
accommodate the diversity of
underground mining conditions.
Applications to provide alternative mine
rescue capability from operators of
mines with special mining conditions
are to be submitted to the appropriate
MSHA District Manager for review and
approval. No special form is required for
submission of an application under this
section.

At the initial stage of the rulemaking
process, comments to a draft of the
proposed rule suggested that the criteria
for an alternative plan should be
expanded beyond the proposed rule's
provision for small and remote
underground mines. These comments
were reflected in the proposed rule and
MSHA specifically-solicited comments
on this issue in both the proposed rule
and notice of hearings (44 FR 1536,
January 5,1979; 44 FR 29694, May 22,
1979). Many commenters stated that
certain mining conditions. and situations
present a significantly lower risk of
entrapment in an emergency to
underground miners which would justify
an alternative to the mine rescue team
requirements contained in the proposed
rule. To allow for maximum flexibility in
the implementation of this rule for all
segments of the mining industry, MSHA
has included such a provision in the
final rule.

Comment and testimony from the
mining industry was widespread
relative to the types of mining
conditions and situations which might
warrant alternative mine rescue
capability. A history of mining disasters
reveals that in most instances they are
caused by mine fires or explosions. With
this in mind, MSHA requires that
operators demonstrate that certain
conditions are present in the mine
before alternative compliance can be
considered under this section. Each of
the conditions relate to factors tending
to either. Reduce the likelihood of the
occurrence of a hazard requiring the use
of a mine rescue team; increase the
likelihood that individuals will be able
to effectuate self escape; or assure that
conventional surface rescue services
will be adequate. These conditions are
also reflective of the differences in types
of minerals being mined and the manner
in which they are mined. Specifically,
the mine must have (1) multiple adits or
entries; (2] a noncombustible substance
and nonexplosive atmosphere; (3)
multiple vehicular openings to all active
mine areas sufficient to allow fire or
rescue vehicles full access to all parts of
the mine in which miners work or travel;

(4) roadways or other openings which
are not supported or lined with
combustible materials; (5) no history of
flammable gas emission or
accumulation, and the mined substance
shall not have a history of flammable or
toxic gas problems; (6) plugged any
reported gas or oil well or exploratory
drill hole to within 100 feet above and
below the horizon'of the ore body or
seam.

If these conditions are present, the
mine would generally be easily
accessible and present a lower risk of
the occurrence of a hazard related to
gaseous substances, fires and
explosions and to entrapment, poor
ventilation, and roof falls. These
conditions would also tend to facilitate
self-escape. A survey of minis with
these conditions reveals that the most
common types of si~tations requiring
emergency assistance are minor roof
falls, equipment fires and vehicular
accidents which can effectively be
handled by conventional surface
methods. MSHA believes that under
these circumstances, alternative
compliance might be justified.

Each application for alternative
compliance under this section shall
contain: A detailed explanation of the
special mining conditions; the number of
miners employed underground at the
mine on each shift; the distanoos from
the two nearest mine rescue stations;
the operator's mine fire history the
operator's established esoope and
evacuation plan; the operator's
alternative plan for assuring that a
suitable mine res ue capability Is
provided at all times when miners are
underground; and other relevant
information about the underground mine
which may be requested by the District
Manager. With this information, the
operator of the underground mine, the
miners, and MSHA can work together to
develop an appropriate rescue
capability within the guidelines of this
section.

It is important to note that mines
which can qualify under this section can
be distinguished from other underground
mines in that they may present a
significantly lower risk to miners of
entrapment in an emergency. Although
many commenters urged MSHA to
include this provision for lower risk
underground mines, they all agreed that
even where special mining conditions
exist, some rescue capability is needed
to assure adequate protection for
miners. In the notice of public hearing,
MSHA solicited comment with respect
to the alternative methods which would
be used by operators of mines with
special mining conditions to assure the

availability of rescue services. Based
upon the comments and MSHA's own
experience, alternative methods of
compliance might include the
availability of. Local fire departments,
rescue squads, ambulances, trained
rescue personnel or other rescue
services. In addition, the operator is
required to provide MSHA with the
mine's escape and evacuation plan.
However, to avoid duplication,
operators who have filed current plans
with MSHA (in accordance with 30 CFR
57.11-63 and 75.1101-23) need only cite
the date the plan was submitted.

MSHA believes that this new
provision is directly responsive to the
comments stating that certain
underground mining conditions do not
require the type of mine rescue services
set forth in § 49.2. MSHA believes that
the approach adopted in this section will
allow operators of mines with special
mining conditions the flexibility needed
to develop a rescue capability most
appropriate for their mines, and at the
same time, provide adequate rescue
protection for workers in these mines.

New paragraph (e) of this section
provides that a copy of the operator's
application for alternative compliance
must be posted at the mine and, where a
miners' representative has been
designated, provided to the
representative. As mentioned in the
discussion of small and remote mines,
MSHA believes that because of the
Increased role granted miners in matters
affecting their safety and health by the
1977 Act they should be provided an
opportunity to review the operator's
application for alternative compliance.
In making their decisions, MSHA
District Managers would then be able to
consider any pertinent information
submitted by miners or their
representatives. The District Manager's
decision to approve an application will
be based upon a evaluation of the data
presented by the operator, the operator's
proposed alternative plan, and other
relevant information coming to the
District Manager's attention. The
District Manager will use this
Information to determine whether the
alternative plan provides a suitable
rescue capability which is appropriate
to the individual characteristics of the
mine and its workforce.

New paragraph (h) requires that an
operator shall keep MSHA apprised of
all changes related to information
included in his application. Paragraph (I)
provides that the appropriate MSHA
District Manager may deny an
application for alternative compliance
under certain circumstances. This
paragraph further provides for the
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revocation of an approved plan if MSHA
receives pertinent new information or
determines that condition or factor has
changed which would alter the
operator's mine rescue capability. No
revocation of an approved plan will
occur until after the operator has had an
opportunity to be heard before fle
appropriate District Manager. Where an
application is denied, or an approved
plan is revoked, the District Manager
will provide the reason for such action
in writing to the operator. The operator
may appeal the decision of the District
Manager by writing to the Administrator
for Coal Mine Safety and Health or
Metal and Nonmetal Safety andHealth,
as appropriate.

§ 49.5 Mine rescue station.
This section provides that each

operator of an underground mine must
designate in advance the location of the
mine rescue station serving the
underground mine, unless alternative
mine rescue capability is permitted
under §§ 49.3 or 49.4. Inresponse to the
comments, the final rule for this section
reflects changes designed-to allow
greater flexibility in the concept of an
acceptable mine rescue station.

Under the proposed rule a provision
for a mine rescue station appeared in
§ 49.8. The proposed rule envisioned a
facility which would be adequate in size
to conduct classes, and be equipped
with hot and cold running water,
Illumination, heating devicps and
telephone. The station was to be located
not more than 60 minutes ground travel
time from the mines served by it,
although an exception existed for
remotely located mines. The proposed
rule also would have required that
rescue stations be offset from mine
openings to protect them from explosion.
while a separate subsection asserted the
Secretary's right to inspect the stations.
* The final rule alters many of the
provisions of the proposed rule, while
retaining its basic concept. The primary
purpose of the mine rescue station is to
provide a safe and readily available
place of storage for the equipment used
by mine rescue teams in the event of an
emergency. Under the final rule,
equipment may be stored in a free
standing mine rescue station, at the
mine site, or at an affiliated mine. Any
of these storage sites may be designated
as the mine rescue station. The essential
feature of the station is that it be a
central repository for the storage of
critical equipment which provides a
proper storage environment. This
concept is extremely important and
necessary to avoid the possible delay
and confusion which could result if
equipment were to be stored in several

different locations. In keeping with the
primary purpose of a mine rescue
station, MSHA agrees with the
comments that the rescue station need
not also be a classroom facility. MSHA
also wishes to clarify that the final rule
does not require that the rescue station
be a facility which is staffed on a 24-
hour-a-day basis.

The proposed rule contained
requirements that the rescue station be
provided with hot and cold running
water, illumination, and heating devices;
each utility serving a specific safety-
related function: Water, to allow for
equipment cleaning; illumination-for
visibility; and heating devices to protect
the equipment from damage due to low
temperatures. However, MSHA agrees
with the comments stating that these
utilities need notnecessarily be present
in rescue stations to achieve the goal of
a proper storage environment for the
ready use of emergency equipment.
.Cleaning, which maybe necessary to
keep equipment in good working order,
need not be performed at the rescue
station. Illumination, while necessary,
may be provided from natural or mobile
sources. Heating devices may not be
needed in some climates. While
conditions and climates will vary, it is
important in all instances that the
rescue equipment be appropriately
protected and serviced. Flexibility in
providing for a proper storage
environment has been attained with the
final rule's general requirement in
§ 49.6(b) (Equipment and maintenance)
that mine rescue equipment be properly
stored and maintained in a manner

'which will assure readiness for
immediate use. Therefore, the
mandatory inclusion of specific utilities
has been deleted from the final rule.
Proper storage and equipment readiness
may require that mine rescue stations be
offset from any mine openings where the
risk of damage from explosion exists.

The purpose of the proposed rule's
requirement for a telephone in the mine
rescue station was to provide a means
for notifying a mine rescue team of an
emergency. This was deleted since the
mine emergency notification plan
(required under § 49.9 of the final rule)
already covers this subject

Finally, the proposed rule's express
statement of the right of the Secretary's
authorized representatives t6 inspect the
designated mine rescue station is
retained as part of the Secretary's
general authority to inspect under
section 103(a)(4) of the Federal Mine
Safety and Health Act of 1977.
Inspection is essential to properly

,evaluate compliance with this rule.

§ 49.6 Equipment andmaintenance
requirements.

Under the proposed rule, the required
equipment for mine rescue teams and
stations and the maintenance of that
equipment were treated separately
under § § 49.3 and 49.4. In the final rule,
these closely related subjects have been
consolidated into one section.

The proposed rule provided that
certain enumerated pieces of equipment
were to be stored at a mine rescue
station. Under the final rule the

'broadening of the definition of a mino
rescue station allows equipment to be
stored in a centralized location which
may be at the mine site, mine rescue
station, or at an affiliated mine. The
purpose of this requirement is to assure
that rescue efforts not be delayed as a
result of equipment being stored in
several different locations. The specific
centralized location should be known to
all who use It.

Under the final rule, certain
paragraphs contained in proposed § 49.3
(equipment and maintenance) were
retained completely, while other
paragraphs were modified, reduced, or
deleted. The proposed rule's
requirements for at least six self-
contained oxygen breathing apparatus
per team with a minimum of two hours
capacity each and equipment to test
such apparatus were retained
completely, and appear under
§ 49.6(a)(1) of the final rule. The
proposedrule also required that each
mine rescue station be equipped with
either two oxygen indicators or two
flame safety lamps, and with a portable
mine rescue communication system, The
final rule retains each of those
equipment requirements. The vast
majority of the commenters expressed
agreement with MSHA as to the need
for'each of these Items of rescue
equipment.
'Several modifications of equipment

requirements were made in the final
rule. The proposed rule provided that
each mine rescue team be equipped with
seven permissible cap lamps and a
charging rack. The final rule requires six
cap lamps to be consistent with the
reduction in § 49.2(b) from two alternate
rescue team members to one for each
team. MSHA recognizes that cap lamps
are already required under 30 CFR
57.17-10 and 30 CFR 75.1719-4.
Duplication is not intended and the
intent of retaining this requirement is to
assure that a sufficient number of
charged cap lamps are present to
support a team arriving for an
emergency. Where It can be
demonstrated that the mines served by a
rescue team already have the required
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extra charged cap lamps, MSHA will not
separately require additional cap lamps.

Sections § 49.3(b) (1) and (2) of the
proposed rule set forth a specific list of
required gas detectors. Commenters to
these paragraphs felt that some types of
underground mines would not need each
of the specified detectors. MSHA agrees,
and accordingly the final rule has been
changed to provide in § 49.6(a)(6) that
each mine or mine rescue station shall
.be equipped with two gas detectors
which are appropriate for each type of
gas which may be encountered at the
mine(s) served. This modification allows
greater flexibility to accommodate the
diversity of underground mining
conditions. The intention is to require
gas detectors which are appropriate for
the type and location of underground
mine involved. Two factors would
determine the "appropriate" detectors:
one, gases commonly associated with
the mined substance, such as methane
in coal and salt mines; and two, gases
that have been detected at a particular
mine, even if that gas is not usually
associated with the mined substance.
Common experience will supply the
answer in most instances. For example,
all "gassy" mines need methane
detectors, and all mines would require
CO detectors as that gas would be
present where any mine fire was
involved.

Section 49.3tb)[4) of he proposed rule
would have required an oxygen pump
suitable to the type of breathing
apparatus used by the rescue teams.
Commenters submitted that a less costly
"cascade system" could also be
employed for recharging oxygen bottles
in some instances. MSHA agrees that a
cascade system is a feasible alternative
to an oxygen pump where the pressure
of the bottles to be charged does not
exceed 2400 psi. The final rule permits
cascading as an alternative where that
method is compatible with the breathing
apparatus used. Cascading is not
considered to be a compatible
alternative where it cannot fully re-
charge the apparatus used; in those
instances the oxygen pump will be
required.

The proposed rule's provision for a
portable supply of air or oxygen in
§ 49.3(b)(5] was retained with one minor
modification and appears in § 49.6(a)(2)
of the final rule. The modification
clarifies that the portable supply may
not only be of liquid air, liquid oxygen.
or pressurized oxygen, but also may be
a supply of 02 generating or CO
absorbing chemicals. The supply must
be sufficient to sustain each team for six
hours while using the breathing
apparatus during rescue operations.

Section 49.6(a)(9) of the final rule
modifies the proposed rule by requiring
only "necessary" spare parts and tools
for repairing the breathing apparatus
and communication system.
Commenters expressed concern that the
proposed rule's requirement for a"supply" of spare parts was too vague.
Mine rescue teams may look to the
manufacturer's recommendations as a
guideline for determining the necessary
spare parts and tools.

Section 49.3(a)(2) of the proposed rule
would have required one extra oxygen
bottle for each self-contained
compressed oxygen breathing
apparatus. MSHA agrees with the
comments that it is unnecessary to
require more than one extra fully
charged oxygen bottle for each six
apparatus. Other equipment
requirements contained in this section
adequately assure sufficient additional
oxygen supplies and the units of the
alternate team members are ample to
provide adequate reserve protection
should a malfunction occur.
Accordingly, the final rule reduces this
requirement to one extra fully charged
oxygen bottle for every six self-
contained breathing apparatus.

Several items of equipment contained
in the proposed rule were deleted from
the final rule. The proposed rule's
requirement for self-rescuers was
deleted since existing standards require
the devices and because they are
designed for evacuation use only, not
entry. Similarly, the proposed rule's
requirements for a stretcher, blanket.
and first aid kit were deleted as they are
presently covered under 30 CFR 57.15-1
and 0 CFR 75.1713-7. The proposed rule
also set out a brief list of required team
tools and marking accessories. The final
rule deletes those items. It is expected
that teams will exercise their best
judgment with regard to the acquisition
of individual tools and marking
accessories considered as necessary
and appropriate to the conduct of proper
mine rescue operations.

The final rule deletes the proposed
rule's requirement for a self-contained
oxygen resuscitator. While the device is
of value in certain situations, it could
not be used in the contaminated
atmosphere likely to exist in a mine
rescue setting. However, when rescued
personnel are brought to the fresh air
base, oxygen resuscitating capability
would be provided from sources already
available, such as extra apparatus or the
unused capacity of devices worn by
rescue team members.

Section 49.3(c) of the proposed rule
required operators to establish, in
advance, a transportation plan to get the
rescue teams to mines serviced. The

final rule retains this requirement, but it
has been transferred to § 49.2(dl.

Section 49A of the proposed rule,
dealing with the maintenance of mine
rescue apparatus and equipment, was
consolidated into § 49.6(b) of the final
rule. This paragraph requires that the
rescue apparatus and equipment be
stored and maintained in a manner
which assures readiness for immediate
use. It also requires that a trained
person inspect and test the equipment at
least every 30 days and maintain a
record of the inspection and testing
dates. In order to avoid unnecessary and
burdensome record keeping
requirements MSHA. has reduced the
required record keeping time for this
paragraph from two years to one.

§ 49.7 Physicalrequirementsformine
rescue team.

This section requires physical
examinations for mine rescue team
members. Prospective members are td
be examined wilhin 60 days of starting
initial training, while current team
members are to receive an annual
physical examination. The standard by
which a physician is to evaluate a
person's ability to serve on a mine
rescue team is whether the person is
physically fit to perform mine rescue
and recovery work for polonged periods
under strenuous conditions. The final
rule provides that the certifying physical
examination shall be recorded on
MSHA form 5000-3, and kept on file at
either the mine or mine rescue station.
This form, which has been in use for
some time as a voluntary submission.
has been revised in accordance with the
requirements of this section.

In a further effort to provide flexibility
for operators, the final rule expands the
time period for the initial examination
from 30 to 60 days. It also will permit
team members who require corrective
eyeglasses to serve, provided the
eyeglasses can be worn securely within
an approved facepiece. Contact lenses
will not be permitted, since there is
evidence that they may become lodged
above the eye due to pressure in the
facepiece of approved breathing
apparatus. This could be harmful to the
wearer and also pose a hazard to other
persons under emergency conditions.

Under the proposed rule certain
enumerated medical conditions would
have precluded an individual from
serving as a team member. These
conditions included. seizure disorder,
perforated eardrum; hearing loss; high
blood pressure; impaired vision; heart
disease; hernia; major back surgery.
absence of a limb or hand. Although the
final rule retains all of the listed
conditions except major back surgery,
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the presence of any condition does not
automatically disqualify a miner from
team service. Major back surgery was
deleted as a condition of consideration
because of the wide variations in this
condition, and the likelihood of
complete rehabilitation. The final rule
requires only that the examining
physician donsider the conditions in
determining whether the individual is
capable of performing mine rescue work.
This change in-the final rule reflects
MSHA's agreement with the comments
received that the ultimate decision for
determining physical qualification for
mine rescue team service should rest
with the examining physician.
§ 49.8 Requirements for training of
mine rescue teams; instructors, and
records of training.

The proposed section provided
minimum training requirements for team
members and alternates, the methods
for approving instructors, and
recordkeeping requirements.

The purpose of this section is to
assure that mine rescue teams will be
properly trained in all phases of mine
rescue work, including all conditions
that might be encountered in the event
of an actual emergency. Generally,
commenters recognized and supported
the need for training, but questioried
MSHA's proposed method for attaining
this need.

The most frequently raised criticism
of this section was that the training
requirements wereexcessive;
duplicative of MSHA's Part 48 training
regulations, and would result in
unnecessary recordkeeping and
paperwork. In addition, comments
stated that the regulation should include
a provision waiving the requirement for
initial training for those individuals who
currently are on rescue teams and hold
MSHA or state certification in rescue
training. Commenters also stated that
the required hours would necessitate
shift splitting and that only initial and
refresher training was needed.

The final rule retains the initial
training requirement but provides for a
waiver of the requirement for those
miners who are presently on a mine
rescue team. Such persons would
already be familiar with the use, care
and maintenance of the selected
breathing apparatus. Although
comments questioned the amount of
time required for the initial training, the
20 hours proposed by MSHA remains in
the final rule.,Based upon its experience
in teaching the initial training course
and reviewing existing course material,
MSHA believes that this is the minimum
amount of time in which new rescue
team members can become sufficiently

familiar with the use, care, and
maintenance of selected mine rescue
breathing apparatus. It should be noted
that MSHA considers the specified
amount of training to be minimum
requirements; operators are free to
provide more if they find it necessary.

The proposed requirement for a
separate advance mine rescue training
course has been deleted. However, the
substance of such a course has been
included as a part of the" annual
refresher training. Comments stated that
MSHA's initial and advance mine
rescue courses should be published to
allow for adequate public inpat. At this
time, MSHA is in the process of
developing these courses, and when
they are available, MSHA will solicit
public input.

There were many comments related to
the particular types of training required.
Several commenters questioned the
duration and frequency of the annual
refresher training. In the final rule
MSHA has modified the annual
refresher training requirement to allow
the operator more flexibility in
determining both the types and schedule
of training best suited for the team
members. Commenters objected to the
10-hour separate course in the use, care,
capabilities andlimitations of auxiliary
mine rescue equipment and stated that
this training should be given as a part of
the initial or advanced training. In
support of their argument, they stated
that the time required for this training
would vary, due to differences in types
and quantities of auxiliary equipment.
MSHA agrees that this training can be
integrated into other training and
therefore, the 10-hour separate course
for auxiliary equipment has been
deleted. The operator can provide the
amount of training which he deems
sufficient as a part of the annual
refresher training. In addition, it should
be noted that training in the use, care,
capabilities and limitations of auxiliary
mine rescue equipment is only
necessary if the mine rescue team uses
auxiliary equipment. Some comments
requested a definition of auxiliary
equipment "Auxiliary equipment," is
defined in 30 CFR Part 11.3 as:
a self-contained breathing apparatus, the use
of which is limited in underground mine
Tescue and recovery operations to situations
where the wearer has ready access to fresh
air and at least one crew equipped with
approved self-contained breathing apparatus
of 2 hours or longer rating, is in reserve atA
fresh-airbase.

Therefore, self-contained breathing
apparatus with a rating of one hour or.
less would come under this definition.
-- Although MSHA has not reduced the

amount of refresher training required,

the final rule does permit, as mentioned
earlier, training in advanced mine
rescue procedures to be given as a part
of the annual refresher training, instead
of as a separate course. MSHA believes
that since the advanced training Is of the"practice" type and deals more with
procedures to be used once the team
goes underground in an actual
emergency, it will be more appropriate If
given with the the refresher training, In
addition, this will allow the operator
greater flexibility in scheduling training
and more opportunity to develop a
program to meet its individual needs.

Commenters suggested that it was
unnecessary to require training to be
rotated among the mines served by the
team, stating that this would be
disruptive; and, in the case of a
cooperative arrangement, team members
providing assistance to another mine
would be accompanied by one or'more
persons familiar with that mine. MSHA
agrees and believes that it is only
necessary that team members be
familiar with underground mining
conditions. Training and practice in
one's own mine will satisfy this
requirement; therefore: the rotation
provision has been deleted from the
final rule.

Commenters stated that it would be
impractical to require that all team
members be totally familiar with mine
ventilation, escape routes and refuge
chambers of the mines served by the
rescue team, Instead, they suggested
that mine map training and training In
the basic principles of mine ventilation
would be sufficient. These comments
stated that normally, in the event of an
actual emergency, there are persons on
the team who do have total familiarity
with escape routes and mine ventilation,
In addition, in the event of an
emergency at a mine which participates
in a cooperative arrangement, there will
be persons at that mine who are totally
familiar with escape routes and mine
ventilation. Because of this, MSHA
believes that a general familiarity by
team members with mine map reading
and ventilation procedures will be
sufficient to permit them to perform
adequately in that portion of the mine to
which they are assigned. The final rule
has been changed to reflect this concept.

Commenters stated that the
requirement for cardiopulmonary
resuscitation training (CPR) should be
eliminated, since it would be most
difficult if not impossible in a mine
rescue situation to administer CPR, and
to do so could be hazardous to miners
and the rescue team personnel, Other
comments supported some form of CPR
training: from total training but not
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certification for all team members, to
only requiring CPR for the team member
who is going to be stationed at the fresh
air base. MSHA recognizes the
difficulties which could be associated
with the use of CPR in a mine rescue
situation. MSHA has decided that it is
not appropriate to require CPR in these
regulations at this time. This
requirement has been deleted in the
final rule. However, MSHA will
continue to explore the important issue
of how best to assure that adequate
emergency medical services are
available at mines.

An issue was raised concerning the
requirement in the proposed rule for first
aid training. Comments stated that it
was duplicative of MSHA's training
regulations (30 CFR Part 48), since this
training is currently required for all
underground miners under those
regulations. MSHA agrees. MSHA
believes any resulting problems in this
area of training can best be addressed
on a mine-by-mine basis. Therefore, the
requirement for first aid training is
deleted in the final rule.

Commenters stated that the proposed
provision requiring that the Training
Center Chief be notified of the schedule
for training was overly restrictive. They
stated that this would be
administratively burdensome since it
would be extremely difficult for
operators to pinpoint exactly when
training might be given. In support of
this, they stated that such factors as
team member absences due to vacations
and illnesses, equipment malfunctions,
production slow downs, and other daily
problems would affect the scheduling of
training. MSHA agrees that it is
important to maintain a flexible
approach to training in order that it
might be offered at particularly
appropriate times to be of maximum
benefit. It is, therefore, unnecessary to
submit the schedule on an ongoing
basis. However, in order to permit
training center personnel to monitor all
training classes, the final rule states that
operators must provide MSHA, upon
request, the schedule of upcoming
training sessions.

Commenters suggested that
instructors should have underground
experience, but not experience in actual
mine rescue work. Others stated that
both underground experience and
experience in mine rescue operations
are necessary. It is generally recognized
that mine rescue work is extremely
complex and dangerous and that much
of the responsibility for training team
members in the correct procedures to be

.used while undergoing rescue operations
rests with the rescue instructors. MSHA

believes that because mine rescue
training is geared to the hazards
encountered in underground mines, for
maximum effectiveness, instructors
should have a minimum of one year's
underground experience within the past
five years. However, MSHA realizes
that there may be persons, who by
virtue of their special skills and training,
are qualified to teach in their respective
fields of expertise even if they have had
no experience in mine rescue work.
Where instructors are designated by
MSHA, this underground experience
requirement may be waived. A
commenter also suggested that there
should be a provision allowing current
mine rescue instructors to be
grandfathered. MSHA agrees.

To maximize the use of mine rescue
instructor resources and to best utilize
specially skilled persons, MSHA does
not believe that instructors need actual
experience in mine rescue work. The
final rule is changed to require
instructors to have underground
experience. The final rule permits
instructors to be approved by one of
three methods: (1) Complete a program
of instruction by the Office of Education
and Training, MSHA; (2) Be designated
by the Office of Education and Training.
MSHA, based upon their qualifications
and teaching experience; or (3) Be
designated by the Office of Education
and Training, MSHA, if they had been
approved instructors prior to the
effective date of this rule and had taught
courses within the 24 months prior to the
effective date. The latter method allows
for the grandfathering of current mine
rescue instructors. The final rule also
provides that the Chief of the Training
Center may revoke an instructor's
approval for good cause. Under the rule,
instructors are entitled to a written
statement of reasons for the intended
revocation and an opportunity to appeal
the decision of the Training Center Chief
to the Director of Education and
Training.

Commenters stated that the provision
-requiring thht records of training be kept
on file at the mine for two years was
unnecessary and overly burdensome.
They stated that the inspector would be
able to check the records as a part of his
annual inspections and that it was
unnecessary to keep such records
beyond a year. MSHA agrees and this
requirement has been reduced to one
year in the final rule.

§ 49.g Emergency notificotion plon and
mine map.
. This section requires each mine to
have a plan of procedures for notifying
the mine rescue teams in the event of an
emergency. The notification plan is to be

located at the mine office and a copy of
the plan posted at the mine for the
miners' information. This section also
requires that a current map of the
underground mine be readily available
at the mine.

Proposed rule provisions that the
agreement for the services of the mine
rescue teams be posted, and that the
notification plan be set out on an MSHA
supplied form have been deleted from
the final rule. The posting of the
notification plan, as distinguished from
the agreement, provides the essential
information for affected parties. MSHA
has determined that a special form for
disclosing the plan is not necessary.

The proposed rule's provisions that
mine maps be posted at the mine rescue
station and updated every six months or
whenever significant changes occurred
have also been deleted. MSHA has
determined that the existing regulations
requiring mine maps, as found in 30 CFR
57.11-53 and 30 CFR 75.1200, are
sufficient to satisfy the needs of rescue
teams arriving at a mine in the event of
an emergency.

§ 49.10 Effective date.
All provisions and requirements of

this Part shall become effective on July
11, 1981. The proposed rule provided for
a six month delayed effective date;
however, comments stated that this was
not enough time to allow operators or
purchase necessary equipment, train
team members and make necessary
cooperative or other arrangements.

MSHA has conducted a preliminary
survey of equipmenrmanufacturers and
has been informed that it will take
approximately one year to manufacture
enough equipment to satisfy the
requirements of the rule. In addition,
comments stated that it would be very
difficult, in many instances, to recruit
and train members for rescue teams
within the six month time frame.
Therefore, in response to public
comment and the agency's own
investigation, MSHA has included a
delayed effective date of one year in the
final rule. This will provide operators
with sufficient time to comply with all of
the requirements of the standard.

At the time of the effective date of
these regulations, operators of
underground mines will be required to
have developed and have in place the
rescue capability required under this
Part 49. Team members are to be
equipped and have completed the initial
training course. Operators applying for
alternative mine rescue capability under
§ § 49.3 and 49.4 must have their plans
approved and rescue capability in place
and operational by the effective date of
this rule.
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In the Notice of Public Hearing,
MSHA solicited comments as to
potential duplication or inconsistency of
regulatory requirements, created by this
Part 49 and existing metal and nonmetal
mine rescue standards. After reviewing
these standards MSHA has determined
that the metal and nonmetal mine rescue
standards at 30 CFR 57.4-67, 57.4-69,
and 57.4-70 are to be revoked effective
on July 11, 1981.

Drafting Information

The principal persons responsible for
preparing this final rule are: Patricia W.
Silvey, Office of Standards, Regulations,
and Variances, Mine Safety and Health
Administration; and William B. Moran;
Division of Mine Safety and Health,
Office of the Solicitor, Department of
Labor.

Regulatory Analysis

It has been determined that a
regulatory analysis is not required for
this rule under the Department of
Labor's final guidelines for
implementing Executive Order 12044 (44
FR 5570, January 26,1979). It is
estimated that the first year costs for
compliance With this rule will be
approximately $38.1 million. This
amount is based upon a projected need
of approximately 800 additional mine
rescue teams and 350 additional mine
rescue stations in the coal industry and
90 additional teams and 50 additional
stations in the metal and nonmetal
industry, at a cost of approximately
$28,500 per team and $16,000 per station.
MSHA has reduced the costs which
were associated with mine rescue
stations in the proposed rule, since the
final rule expands the definition of a
mine rescue station to include less
costly options. MSHA anticipates that
operators will utilize those options for
about half of the additional stations
required. The total includes an
estimated $300,000 for administrative
and recordkeeping costs, and $6 million
for costs related to alternative
compliance. MSHA projects that the
recurring costs of compliance will be
approximately $6.5 million annually,
since many of the first year costs
represent one time capital outlays.
MSHA has prepared an economic
analysis of the requirements of this rule,
with a full discussion of costs associated
with each major acceptable alternative,
which is available upon request.

Dated: July 3.1980.
Robert B. Lagather,
Assistant Secretary for Mine Safety and
Health.

1. A new Part 49 is added to
Subchapter H, Chapter I Title 30, Code
of Federal Regulations, as set forth
below:

I

PART 49-MINE RESCUE TEAMS

Sec.
49.1 Purpose and scope.
49.2 Availability of mine rescue teams.
49.3 Alternative mine rescue capability for

small and remote mines.
49.4 -Alternative mine rescue capability for

special mining conditions.
49.5 Mine rescue station.
49.6 Equipment and maintenance

requirements.
49.7 Physical requirements for mine rescue

team.
49.8 Training for mine rescue teams.
49.9 Mine emergency notification plan.
49.10 Effective date.

Authority: Sec. 101, 103(h), 115(e) and 508
of the Federal Mine Safety and Health Act of
1977 (Pub. L 91-173, as amended by Pub. L.
95-164).

§ 49.1. Purpose and scope.
This Part implements the provisions of

Section 115(e) of the Federal Mine
Safety' and Health Act of 1977. Every
operator of an underground mine shall
assure the availability of mine rescue
capability for purposes of emeigency
rescue and recovery.

§ 49.2 Availability of mine rescue teams.
(a) Except where alternative

compliance is permitted for small and
remote mines (§ 49.3) or those mines
operating under special mining
conditions (§ 49.4), every operator of an
underground mine shall:

(1) Establish at least two mine rescue
teams which are available at all times
whenminers are underground; or

(2) Enter into an arrangement for mine
rescue services which assures that at
least two mine rescue teams are
available at all times when miners are
underground.

(b) Each mine rescud team shall
consist of five members and one
alternate, who are fully qualified,
trained, and equipped for providing
emergency mine rescue service.

(c) To be considered for membership
on a mine rescue team, each person
must have been employed in an
underground mine for a minimum of one
year within the past five years. For the
purpose of mine rescue work only,
miners who are employed on the surface
but work regularly underground shall
meet the experience requirement. The
underground experience requirement is
waived for those miners on'a mine

rescue team on the effective date of this
rule.

(d) Each operator shall arrange, in
advance, ground transportation for
rescue teams and equipment to the mine
or mines served,

(e) Upon the effective date of this Part,
the required rescue capability shall be
present at all existing underground
mines, upon initial excavation of a new
underground mine entrance, or the re.
opening of an existing underground
mine.

(f) Except where alternative
compliance is permitted under § 49.3 or
§ 49.4, no mine served by a mine rescue
team shall be located more than two
hours ground travel time from the mine
rescue station with which the rescue
team is associated.

(g) As used in this part, mine rescue
teams shall be considered available
where teams are capable presenting
themselves at the mine site(s) within a
reasonable time after notificatidn of bn
occurrence which might require their
services. Rescue team members will be
considered available even though
performing regular work duties or in an
off-duty capacity. The requirement that
mine rescue teams be available shall not
apply when teams are participating in
mine rescue contests or providing
services to another mine.,

(h) Each operator of an underground
mine who provides rescue teams under
this section shall send the District
Manager a statement describing the
mine's method of compliance with this
part. The statement shall disclose
whether the operator has independently
provided mine rescue teams or entered
into an agreement for the services of
mine rescue teams. The name of the
provider and the location of the services
shall be included in the statement. A
copy of the statement shall be posted at
the mine fdr the miners' information,
Where a miners' representative has
been designated, the operator shall also
provide the representative with a copy
of the statement.

§ 49.3 Alternative mine rescue capability
for small and remote mines.

(a) If an underground mine Is small
and remote, an operator may provide for
an alternative mine rescue capability.
For the purposes of this part only,
consideration for small and remote shall
be given where the total underground
employment of the operator's mine and
any surrounding mine(s) within two
hours ground travel time of the
operator's mine is less than 36.

(b) An application for alternative mine
rescue capability shall be submitted to
the District Manager for the district in
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which the mine is located for review and
approval.,

(c) Each application for an alternative
mine rescue capability shall contain:

(1) The number of miners employed
underground at the mine on each shift;

(2] The distances from the two nearest
mine rescue stations;

(3] The total underground employment
of mines within two hours ground travel
time of the operator's mine;

(4) The operator's mine fire, ground,
and roof control history;

(5) The operator's established escape
and evacuation plan;

(6) A statement by the operator
evaluating the usefulness of additional
refuge chambers to supplement those
which may exist;

(7] A statement by the operator as to
the number of miners willing to serve on
a mine rescue team;

(8] The operator's alternative plan for
assuring that a suitable mine rescue
capability is provided at all times when
miners are underground; and

(9) Other relevant information about
the operator's mine which may be
requested by the District Manager.

(d) A copy of the operator's
application shall be posted at4he mine.
Where a miners' representative has
been designated, the operator shall also
provide the representative with a copy
of the application.

(e) In determining whether to approve
an application for alternative
compliance, the District Manager shall
consider.

(1) The individual circumstances of
the small and remote mine;

(2) Comments submitted by, or on
behalf of, any affected miner, and

(3) Whether the alternative mine
rescue plan provides a suitable rescue
capability at the operator's mine.

(f) Where alternative compliance is
approved by MSHA, the operator shall
adopt the alternative plan and post a
copy of the approved plan (with
appropriate MSHA mine emergency
telephone numbers) at the mine for the
miners' information. Where a miners'
representative has been designated, the
operator shall also provide the
representative with a copy of the
approved plan.

(g) The operator shall notify the
District Manager of any changed
condition or factor materially affecting
information submitted in the application
for alternative mine rescue capability.

(h) (1] An approved plan for
alternative mine rescue capability shall
be subject to revocation or modification
for cause by MSHA, where it is
determined that a condition or factor
has changed which would materially
alter the operator's mine rescue

capability. If such action is
contemplated, the operator will be
notified, and given an opportunity to be
heard before the appropriate District
Manager.

(2) If an application for alternative
compliance is denied or revoked, the
District Manager shall provide the
reason for such deaial or revocation in
writing to the operator. The operator
may appeal this decision in writing to
the Administrator for Coal Mine Safety
and Health or the Administrator for
Metal and Nonmetal Mine Safety and
Health, as appropriate, 4015 Wilson
Boulevard, Arlington, Virginia 22203.

§ 49.4 Alternative mine rescue capability
for special mining conditions.

(a) If an underground mine is
operating under special mining
conditions, the operator may provide an
alternative mine rescue capability.

(b) An application for alternative mine
rescue capability shall be submitted to
the District Manager for the district in •
which the mine is located for review and
approval.

Cc) To be considered "operating under
special mining conditions," the operator
must show that all of the following
conditions are present-

(1) The mine has multiple adits or
entries;

(2) The mined substance is
noncombustible and the mining
atmosphere nonexplosive;

(3) There are multiple vehicular
openings to all active mine areas,
sufficient to allow fire and rescue
vehicles full access to all parts of the
mine in which miners work or travel;

(4) Roadways or other openings are
not supported or lined with combustible
materials;

(5) The mine shall not have a history
of flammable-gas emission or
accumulation, and the mined substance
shall not have a history associated with
flammable or toxic gas problems; and

(6) Any reported gas or oil well or
exploratory drill hole shall be plugged to
within 100 feet above and below the
horizon of the ore body or seam.

(d) Each application shall contaln:
(1) An explanation of the special

mining conditions;
(2] The number of miners employed

underground at the mine on each shift;
(3) The distances from the two nearest

mine rescue stations;
(4] The operator's mine fire history;
(5) The operator's established escape

and evacuation plan;
(6) The operator's alternative plan for

assuring that a suitable mine rescue
capability is provided at all times when
miners are underground; and

(7) Other relevant information about
the operator's mine which may be
requested by the District Manager.

(e) A copy of the operator's
application shall be posted at the mine.
Where a miners' representative has
been designated, the operator shall also
provide the representative with a copy
of the application.

(f) In determining whether to approve
an application for alternative
compliance, the District Manager shall
consider.

(1) The individual circumstances of
the mine operating under special mining
conditions;

(2) Comments submitted by, or on
behalf of, any affected miner- and

(3) Whether the alternative mine
rescue plan provides a suitable rescue
capability at the operator's mine.

(g) Where alternative compliance is
approved by MSHA the operator shall
adopt the alternative plan and post a
copy of the approved plan (with
appropriate MSHA mine emergency
telephone numbers) at the mine for the
miners' information. Where a miners'
representative has been designated, the
operator shall also provide the
representative with a copy of the
alternative plan.

(h) The operator shall notify the
District Manager of any changed
condition or factor materially affecting
information submitted in the application
for alternative mine rescue capability.

(i) (1) An approved plan for
alternative mine rescue capability shall
be subject be to revocation or
modification by MSHA, where it is
determined that a condition or factor
has changed which would materially
alter the operator's mine rescue
capability. If such action is
contemplated, the operator will be
notified and given an opportunity to be
heard before the appropriate District
Manager.

(2) If an application for alternative
compliance is denied or revoked, the
District Manager shall provide the
reason for such denial or revocation in
writing to the operator. The operator
may appeal this decision in writing to
the AdmlniJstrator for Coal Mine Safety
and Health or the Administrator for
Metal and Nonmetal Mine Safety and
Health, as appropriate, 4015 Wilson
Boulevard, Arlington, Virginia 22203.

§ 49.5 Mine rescue staton.
(a) Except where alternative

compliance is permitted, every operator
of an underground mine shall designate,
in advance, the location of the mine
rescue station serving the mine.

(b) Mine rescue stations are to
provide a centralized storage location
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for rescue equipment. This centralized
storage location may be either at the
mine site, affiliated mines, or a separate
mine rescue structure.

(c) Mine rescue stations shall provide
a proper storage environment to assure
equipment readiness for immediate use.

(d) Authorized representatives of the
Secretary shall have the right of entry to
inspect any designated mine rescue
station.

§ 49.6 Equipment and maintenance
requirements.

(a) Each mine rescue -station shall be
provided with at least the following
equipment:

(1) Twelve self-contained oxygen
breathing apparatus, each with a
minimum of 2 hours capacity (approved
under Subpart H of Part 11 of this title],.
and any necessary equipment for testing
such breathing apparatus;

(2) A portable supply of liquid air,
liquid oxygen, pressurized oxygen.
oxygen generating or carbon dioxide
absorbent chemicals, as applicable to
the supplied breathing apparatus and
sufficient to sustain each team for six
hours while using the breathing
apparatus during rescue operations;

(3) One extra oxygen bottle (fully
charged) for every six self-contained
compressed oxygen breathing
apparatus;

(4) One oxygen pump or a cascading
system, compatible with the supplied
breathing apparatus;

(5) Twelve permissible cap lamps and
a charging rack;

(6) Two gas detectors appropriate for
each type of gas which may be
encountered at the mines served;

(7) Two oxygen indicators or two
flame safety lamps;

(8) One portable mine rescue
communication system (approved under
Part 23 of this title) or a sound-powere*d
communicationsystem. The wires or
cable to the communication system shall
be of sufficient tensile strength to be

,used as a manual communication
system. These communication systems
shall be at least 1,000 feet inlength; and

(9) Necessary spare parts and tools,
for repairing the breathing apparatus
and communication system.

(b) Mine rescue apparatus and
equipment shall be maintained in a
manner which will assure readiness for
immediate use. A person trained in the
use and care of breathing apparatus
shall inspect and test the apparatus at
intervals not exceeding 30 days. A
record of inspections and tests shall be
maintained at the mine rescue station
for a period of one year. -

§ 49.7 Physical requirements for mine
rescue team.

(a) Each member of a mine rescue
team shallbe examined annually by a
physician who shall certify that each
person is.physically fit to perform mine
rescue and recovery work for prolonged
periods under strenuous conditions. The
first such physical examination shall be
completed within 60 days prior to
scheduled initial training. A team
member requiring corrective eyeglasses
will not be disqualified provided the
eyeglasses can be worn securely within
an approved facepiece.

(b) In determining whether a miner is
physically capable of performing mine
rescue duties, the physician shall take
the following conditions into
consideration:

(1) Seizure disorder,
(2) Perforated eardrum;
(3) Hearing loss without a hearing aid

greater than 40 decibels at 400,1,000 and
2,000 Hz,

(4) Repeated blood pressure
(controlled or uncontrolled by
medication) reading which exceeds 160
systolic, or 100 diastolic, or which is less
than 105 systolic, or 60 diastolic;

(5) Distantvisual acuity (without
glasses) less than 20/50 Snellen scale in
one eye, and 20/70 in the other

(6) Heart disease;
(7) Hernia;
(8] Absence of a limb or hand; or
(9) Any other condition which the

examining-pjysician determines is
relevant to the question of whether the
miner is fit for rescue team service.

(c) The operator shall have MSHA
Form 5000-3 certifying medical fitness
completed and'signed by the examining
physician for each member of a mine
rescue team. These forms shall be kept
on file at the mine rescue station for a
period of one year.

§ 49.8 Training for mine rescue teams.
(a) Prior to servmg on a mine rescue

team each member shall complete, at a
minimum, an initial 20-hour course of
instruction as prescribed by MSHA's
Office of Education and Training, in the
use, care, and maintenance of the type
of breathing apparatus which will be
used by the mine rescue team. The
initial training requirement is waived for
those miners on a mine rescue team on
the effective date of this rule.

(b) Upon completion of the initial
training, all team members shall receive
at least 40 hours of refresher training
annually. This training shall be given at
least 4 hours each month, or for a period
of 8 hours every two months. This
training shall include:

(1) Sessions underground at least once
each 6 months.;

(2) The wearing and use of the
breathing apparatus by team members
for a period of at least two hours while
under oxygen every two months;
. '(3) Where applicable, the use, care,
capabilities, and limitations of auxiliary
mine rescue equipment, or a different
breathing apparatus;

(4) Advanced mine rescue training
and procedures; as prescribed by
MSHA's Office of Education and
Training and;

(5) Mine map training and ventilation
procedures.

(c) A mine rescue team member will
be ineligible to serve on a team If more
than 8 hours of training is missed during
one year, unless additional training Is
received to make up for the time missed.

(d) The training courses required by
this section shall be conducted by
instructors who have been employed In
an underground mine for a minimum of
one year within the past five years, and
who have received MSHA approval
through:

(1) Completion of an MSHA or State
approved instructor's training course
and the program of instruction in the
subject matter to be taught.

(2) Designation by the.Office of
Education and Training as approved
instructors to teach specific courses,
based on their qualifications and
teaching experience. Previously
approved instructors need not be re-
designated to teach the approved
courses as long as they have taught
those courses within the 24 months prior
to the effective date of tis part. Where
individuals are designated, the Office of
Education and Training may waive the
underground experience requirement,

(e) The Chief of the Training Center
may revoke an instructor's approval for
good cause. A written statement
revoking the approval together with
reasons for revocation shall be provided
the instructor. The affected instructor
-may appeal the decision of the Training
Center Chief by writing to the Director
of Education and Training, MSHA, 4015
Wilson Boulevard, Arlington, Virginia
22203. The Director of Education and
Training shall issue a decision on the
appeal.

(f0 Upon request from the Office of
Education and Training, MSHA, the
operator shall provide information
concerning the schedule of upcoming
training.

(g) A record of training of each team
member shall be on file at the mine
rescue station for a period of one year.

§ 49.9 Mine emergency notification plan.
(a) Each underground mine shall have

a mine rescue notification plan outlining
the procedures to follow in notifying the

I I I I
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mine rescue teams when there is an
emergency that requires their services.

(b) A copy of the mine rescue
notification plan shall be posted at the
mine for the miners' information. Where
a miners' representative has been
designated, the operator shall also
provide the representative with a copy
of the plan.

§ 49.10 Effective date.
All provisions and requirements of

this part shall become effective on July
11, 1981.

§§ 57.4-67,57.4-59,57.4-70 [Revoked]
2. Revocation of existing standards.

Effective July 11, 1981, existing metal
and nonmetal underground standards at
30 CFR 57.4-67,57.4-59 and 57.4-70 are
revoked.
[FR Doc. 80-20517 Fed 7-10-f0 8:45 aml

BILLING CODE 4510-43-
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 717
[FRL 1483-4]

Toxic Substances Control Act;
Records and Reports of Allegations of
Significant Adverse Reactions to
Health or the Environment
AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: Section 8(c) of the Toxic
Substances Control Act requires that
"any person who manufactures,
processes, or distributes in commerce
any chemical substance or mixture"
must kee "records of significant
adverse reactions to health or the
environment, as determined by the
Administrator by rule, alleged to have
been caused by the substance or
mixture." Section 8(c) requires that
employee allegations be kept for 30
years, and all other allegations be kept
for five years. This proposal sets out
definitions and procedures for
implementing section 8(c).

Note.-Persons who "process" chemical
substances or mixtures include companies
that manufacture consumer goods or
industrial products. Manufacturers of
automobiles, paper products, textiles, or
electronic components, for example, should
consider commenting on this proposed rule.
DATES: In order for EPA to consider
comments during development of the
final rule, it must receive written -
comments on this proposal on or before
October 9, 1980 (see Public Meetings
below for-a discussion of meeting
arrangements.)
ADDRESS: Written comments should
bear the document control numbe- OTS-
083001 and should be submitted to the
Chemical Information Division, Office of
Pesticides and Toxic Substances (TS-
793), Attention: Document Control
Officer, Environmental Protection
Agency, Washington, DC 20460. All
written comments concerning this notice
will be available for public inspection at
the OPTS Reading Room, 447 East
Tower, from 9:00 a.m. to 5:00 p.m,
Monday through Friday.
FOR FURTHER INFORMATION CONTACT.
John B. Ritch, Director, Industry "
Assistance Office, Office of Pesticides
and Toxic Substances (TS-799),
Environmental Protection Agency, 401 M
Street, SW, Washington, DC 20460, 800-
424-9065; in Washington call 554-1404.
SUPPLEMENTARY INFORMATION: This
proposed rule to implement section 8(c)
of the Toxic Substances 'Control Act, 15

U.S.C. 2607(c), would apply to all
persons who manufacture or process
chemical substances or mixtures, and to
all distributors except retailers. These
persons would be required to keep
records of allegations of "significant"
adverse reactions. These are defined as
reactions that suggest that a chemical
may cause long-lasting or irreversible
damage to health or the environment. In
the proposal, records of written and oral
allegations that are not anonymous and
that implicate a chemical substance or
mixture would have to be kept at the
plant site where they are received. For
reporting purposes, companies would
have to transfer data from allegation
records to a standard EPA form. The
proposal discusses options for automatic
reporting of certain allegations to EPA.
The proposal also contains a provision
under which-EPA will require firms to
submit records at the specific request of
EPA.

EPA has worked closely with the
Occupational Safety and Health

•Administration and the Consumer
Product Safety Commission during the
development of this proposal. The
Agencies intend to share information
about workers and consumers that
rdsults from this requirement.

Purpose and Scope
Section 8(c) of the Toxic Substances

Control Act requires that persons who
manufacture, process, or distribute
chemical substances or mixtures record
allegations of significant adverse'
reactions to such chemical substances
or mixtures. The section also requires
that such records be submitted upon the
'request of the Administrator or his-duly
designated representatives. This
proposed rule implements these
requirements. The rule proposes a
system of recordkeeping and reporting
which would serve the following
purposes:

(a) It would establish an invaluable
historical record of allegations of
significant adverse reactions and related
information which EPA can examine
whenever a chemical is discovered to
present possible risks to human health
or the environment; and

(b) It would provide a means to reveal
patterns of adverse effects which might
otherwise either not be noticed or go
undetected for long periods of time, and
to identify previously unknown chemical
hazards.
Definitions

Section 8(c) does not make
recordkeeping contingent upon
evaluating or verifying an allegation. In
the proposed rule, the Agency has
defined an allegation in part as a

"statement made without formal proof
or regard for evidence." This lack of
need for supporting information is one
factor that distinguishes section 8(c)
from section 8(e) of TSCA (substantial
risk notification). Section 8(e) states that
persons must immediately inform the
Administrator if they have information
that reasonably supports the conclusion
that a chemical substance poses a
substantial risk of injury to health or the
environment. A report of substantial risk
of injury, unlike an allegation of a
significant adverse reaction, is
accompanied by information which
reasonably supports the seriousness of
the effect or the probability of Its
occurrence (see 43 FR 11110 et seq.,
March 16, 1978). However, the Agency
recognizes that an allegation (or
allegations) recorded under section 8(c)
could result in a notification of
substantial risk filed under section 8(e)
if a firm obtains additional information
that meets the higher standards of
sdction 8(e). If this happens, and a firm
files a section 8(e) report, the Agency
would not require the firm to separately
report to the Agency under section 8(c)
(see discussion under Reporting
Requirements). However, the opposite is
not true: complying with section 8(c)
requirements does not relieve a firm of
any responsibilities under section 8(e).

For the purposes of this rule only,
"'significant adverse reactions to health
or the environment" are those which
indicate the possibility of long-lasting or
irreversible damage to'health or the
environment. We have Included
descriptions of effects to illustrate what
we mean by "significant." Specifically,
we intend to exclude one-time effects,
such as those resulting from an
accidental poisoning or an accidental
spill of a caustic chemical onto the skin,
This exclusion is proposed because we
believe that recordkeeping under section
8(c) is important for health effects
whose implications may not be fully
apparent at the time of their occurrence.
In addition, the Occupational Safety and
Health Administration recordkeoplng
requirements for work-related injuries
and illnesses cover serious effects of the
kind that we propose to exclude (see 29
CFR Part 104).

This proposed rule does not attempt
to enumerate ill of the specific effects
and circumstances which may constitute
a significant adverse reaction, Rather,
we have measured significance in terms
of when the adverse reaction occurs in
relation to exposure to a substance, and
how long the effects last. Health effects
'that last only for the duration of the
exposure should be recorded only If they
occur repeatedly. This means that
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nausea or headaches may be significant
adverse effects if they are experienced
repeatedly by a person upon exposure to
the substance. EMects that persist
beyond the period of exposure (such as
kidney dysfunction or sterility) are
reactions that should be recorded, even
if alleged only once.

We have broadly defined adverse
environmental reactions that should be
reeorded. Generally, adverse
environmental effects may be indicated
by gradual or sudden changes in the
composition of plant or animal life in an
area. Such adverse changes in the
composition of life could be indicated by
abnormal numbers of animal or plant
deathsaa decline in the vigor or
reproductive success of a species; a
reduction in either crop or livestock
agricultural productivity, or alterations
in the behavior of a species.

TheAgency requests comments on the
appropriateness of these proposed
criteria. Also, we invite persons wishing
clarification of what constitutes a
recordable allegation to include in their
comments either eal or hypothetical
examples for inteipretation. In the
preamble to the final rule, we will
address typical examples submitted in
response to this proposal and use them
to clarify the definition.

Persons Subject to This Part
This proposal would apply to all

persons who manufacture or process
chemical substances or mixtures, and to
all distributors of chemical substances
and mixtures except retailers. The term
"manufacture" is defined in TSCA to
includemanufacture, import, and
production. The term "process" is
defined in TSCA to mean preparation of
a chemical substance or mixture for
distribution in commerce (a) in the same
or different form, or physical state from
that Ir which, it was received, or (b] as
part of an artile. Thus, persons who
ordinarily considerthemselves to be
"users" because all that they do is
ineosporate a chemical into an article,
are "processors" under TSCA. Retailers
are firms that sell a final product to
ultimate purchasers who are not
commercial entities. The definitions of
"manufacture for commercial purposes'
and "process for commercial purposes"
are discussed-ingreater detail in the
preamble of the proposed TSCA section
8(d) rule "Health and Safely Data
Reporng published December 31,
1979, in theTederal Register (44 FR
77470].

Retaidistributors are the only small
businesses that the Agency proposes to
exemptfromm thepresent ule. Retailers
are excluded because the potential for
retail employees being exposed is

limited since they handle packaged
products. In addition, it appears that
allegations from employers or
consumers regarding brand name
products are, as a general practice, sent
by retailers to the manufacturer or
processor, because it is in the retailers'
interest to report to their suppliers any
customer problems resulting from the
use of products (see item 2 of the record
described at the end of this preamble).
The supplier will be a manufacturer
processor, or distributor who is subject
to this rule. Hence, manufacturers',
processors', and distributors' records
would be generally more
comprehensive, and should be sufficient
for the purposes of this rule. In addition.
retailers are so numerous and include so
many small firms that we will consider
including them in this rule only if it
appears that exempting them will
substantially reduce the effectiveness of
this rule. The Agency solicits comments
on whether retailers or other small
businesses should be exempt from the
requirements of this rule. If the
comments make it clear that Including
retailers will make the rule substantially
more-effective and the greater
effectiveness is justified when weighed
against the burden that would be
imposed. then retailers will be included
in the rule as promulgated.
Allegations Which Must Be Kept

The proposed rule would require
companies to keep records of written
and oral allegations so long as the
allegations are not anonymous, and so
long as they are made to an appropriate
company official, e.g., a supervisor, a
company physician or health unit staff
member, a company agent. or a public
relations officer. The Agency believes
that oral allegations should be written
down, since many people are more
likely to submit allegations by telephone
than in writing.

This proposed rule does not limit the
recording of allegations to those which
describe a chemical substance by exact
name. The Agency believes that
requiring an exact name would be too
restrictive because there will be
instances when employees, plant
neighbors, or consumers (or the firm
itself) will not be able to name a specific
chemical-either because their
knowledge of chemistry is limited or
because they have encountered more
than one chemical and cannot pinpoint
only one chemical as the cause.The
proposed rule requires firms to keep not
only allegations that name a specific

• chemical substance, but also those that
reasonabLy implicate a chemical.
Therefore, the proposed rule states that
firms must also keep allegations that

name or identify the following: an article
which contains a specific chemical
substance or mixture; a company
process or operation that involves one
or more chemical substances; or an
effluent. emission, or other chemical
discharge from the site of
manufacturing processing, or
distribution.

RecordksepingRequlrements
As mentioned earlier, a major purpose

of this rule is to establish a complete
record for both the EPA and industry, so
that a body of knowledge will. exist for
reference should concern arise over a
particular chemical The r rd can
provide another means for industry to
monitor the safe production and use of
chemical substances and mixtures. In
addition, EPA could request the
submission of allegations that involve a
chemical which is being investigated.
After analysis, those allegations could
then be used during the assessment
process to supplement already known
toxicity and exposure data an the
chemical substance. A further purpose
of the records could be to provide a
means during inspections to help
determine whethera chemical problem
exists at a plant site.

This proposal would require firms to
keep copies of originat allegations and
to establish records that contain
specified information about the
allegations. A standard EPA form is
offered as an optional recordkeeping
form. The same form would be
mandatory for reporting purposes. It is
important that EPA receive the reports
in a standard format so that they can be
processed and evaluated efficiently. On
the other hand. the form would be
optional for recordkeeping since the
Agency recognizes that firms may have
already developed other forms or
automated systems of recordkeeping
which may not be compatible with the
proposed EPA form. The proposed rule
specifies the information that must be
kept if the EPA form is not used. The
Agency solicits comments concerning
the appropriateness and usefulness of
the information on the form. The form
appears as Appendix I to the proposed
rule.

This rule would also require firms to
file allegation records and forms in a
specifiedway so that this information
could be easily retrieved Allegation
records and forms would be filed by
chemical substance if the substance is
known. However, for cases in which itis
not possible to identify a specific
chemical as the cause of a problem,
firms would establish files according to
mixture identity, ard, if this casmet be
determined, by the identity-of the
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article, company process or operation,
or plant site discharge involved.

The rule would require that the results
of any follow-up investigation be kept
with the allegation records and the
corresponding EPA form or company
form or file. This is important to a basic
purpose of the rule, which is to establish
a complete historical record. Such a
record should include information that
the firm recorded on its own, and
information that was recorded because
of requirements set by another agency,
such as the Occupational Safety and
Health Administration (OSHA).

A firm must keep allegation records,
recordkeeping-forms, and the results of
any follow-up investigations at the site
where the allegation is received. The
Agency believes that it is logical to keep
a complete record at the site where the
problem occurs, for reference purposes.
In connection with the proposed
automatic reporting requirement, plant
sites must also send copies of the EPA
standard form or company form to be
aggregrated and reported by the
company headquarters, if this differs
from the site where the allegations were
received.

We have included an alternative
method of compliance for distributors.
This would permit a distributor to send
allegations to the appropriate
manufacturer or processor instead of
keeping them as records. The distributor
would be required to send an allegation
within five days of its receipt, and to
keep a log (thirty years for employee
allegations, five years for others)
showing the name and address of the
person to whom the allegation was sent,
the date it was sent, and a brief
description of the chemical that is the
subject of the allegation. This would
greatly reduce the recordkeeping
requirement for distributors, while
adding only a minimal burden to the
manufacturers and processors who
would have already established
procedures for recordkeeping and
reporting allegations. Furthermore, this
provision would reduce the number of
firms that are required to retain %
allegation records and to report to EPA.
The Agency invites comments on the
benefits or burdens of this alternative
compliance method and whether it
should be included in the final rule.

To avoid duplicating records that
already exist, this rule proposes an
alternative compliance method for
keeping consumer complaints. Firms
may already keep records that may be
required by this rule because of
requirements in regulations carrying out
section 16(b) of the Consumer Product
Safety Act (CPSA). If so, these firms
would not be required to make copies of

these CPSA records to include as part of
the section 8(c] record. However, firms
would keep consumer complaints for the
length of the time outlined in'this
proposal and would report them as
required by this rule. The Agency also
thinks that the CPSA records should be
retrievable in the same way as section
8(c) records. For example, records
should be filed by chemical or article
identity. The proposed rule therefore
states that they must be retrievable in
the manner outlined for section 8(c)
allegations and forms, in section 717.15
of this proposed rule. The Consumer
Product Safety Commission (CPSC) has
proposed (see 42 FR 57642), but has not
yet promulgated final rules under
section 16(b) of the CPSA. This
alternative would be available'only
when those final rules have been
promulgated.

The Agency is concerned that there is
no "feedback" mechanism for allegers to
learn of any actions which may result
from submitting an allegation to a
company. Persons who make allegations
will do so to protect themselves and
others from similar effects in the future,
and should know the outcome of their
allegation. rhe Agency requests
comments on the kinds of feedback
mechanisms that EPA could require,
how such mechanisms should be
implemented, and who should be
subject to such a requirement.

An employee making an allegation is
afforded protection from employer
reprisal. TSCA section 23(a) provides
that "No employer may discharger any
employee or otherwise discriminate
against any employee'* * * (who)
assisted br participated * .

* * in any
other action to carry out the purposes of
this Act" An employee who believes
that he has been discriminated against
may file a complaint under section 23
with the Secretary of Labor.
Reporting Requirements

As proposed, this rule would require
firms to submit certain allegations upon
the request of the Agency. A firm would
then be required to transcribe data from
the allegation records to a one-page,
pre-printed EPA form for admission. In
addition, the Agency plans to include in
the final rule a requirement for firms to
automatically report allegations to EPA.
Section 717.16(b)(1) of the rule has been
reserved for such an automatic reporting
provision.

The purpose of this provision would
,be to make the Agency aware of any
unusual pattern of effects of f -
unsuspected chemical problems. To
detect such patterns, the Agency -
proposes to handle allegations reported
under section 8(c) in a manner similar to

that now used for substantial risk
notices under section 8(e). First, each
allegation will be carefully studied. The
assessor will place the allegation it Its
proper context by also referring to
existing literature on the chemical's
toxicity and uses, examining hvallablq
exposure data, and searching for other
similar adverse reactions which are
previously known. Should this study
uncover a problem that warrants further
investigation, the Agency may request

.other related information from the firm
that submitted the allegation, Through
this method, the Agency hopes to detect
problems not previously recognized as
serious or to uncover problems that
have gone unnoticed. If the initial study
finds that there may be a problem, but
that it may be best handled under
another authority, the allegation may be
referred to OSHA, CPSC, or other EPA
program offices. Each allegation will be
entered in a data base that will e tend
the usefulness of the allegation.
Primarily, the data system will permit
EPA to track from one place all
allegations reported to the Agency from
anywhere in industry. Here again, by
building an historical file, the Agency
hopes to be able to detect patterns that
were previously not recognized. A
further statistical use will be to monitor
the effectiveness of the final rule by
allowing easy review of the types and
numbers of allegations reported to EPA.

The Agency is concerned that
automatic reporting be designed to i
result in the reporting of allegations that
can be reasonably analyzed, The
Agency is particularly concerned by
comments from industry (see minutes of
August 15, 1979 meeting, Public Record)
that companies are often deluged with
complaints after introducing any new or
changed product. It may be that the
sheer numbers of such allegations would
overload the EPA's analytical resources
if the complaints are about health
effects. It is also possible that the
numbers of chemical consumer products
encountered by an individual consumer
would make it unlikely that a consumer
will be able to identify any one as a
cause of a recordable adverse reaction.
Therefore, the Agency is considering
whether consumer allegations should be
subject to reporting in a different
manner than other allegations or should'
perhaps be exempt from automatic
reporting. EPA requests commentsdon
the best approach.

EPA is considering an automatic
reporting system in which comphnies
would forward allegation records to
EPA whenever three are received in a
twelve-month period for the same
chemical substance, mixture, processor
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site discharge. The threshold number is
a matter on which comment is solicited.
The suggested threshold of three is
based on the following considerations.
The threshold must be a reasonable one
in the context of several situations
including plant neighbor allegations and
consumer allegations, as well as
employee allegations. We considered
that the source of employee allegations
about any one chemical or process will
be a relatively small group of workers,
even if the company is quite large. For
instance, a threshold of ten to twenty
allegations would be too high if there
were only twenty to thirty workers
involved in a process. On the other
hand, three allegations from a group of
thirty workers may indicate that a
workplace problem is developing.
Similarly, three allegations about a plant
effluent would be unlikely to be simple
coincidence and may indicate a
problem. We have also taken into
account the fact that the Conference
Report on TSCA contains a statement
that "[blecause the ultimate significance
of adverse reactions is difficult to
predict, the conferees intend that the
requirements to retain records err on the
side of safety". We believe that this
Congressional advice applies equally to
reportfng under section 8(c).

The Agency is considering alternative
definitions for the automatic reporting
threshold. One option under
consideration is to apply the threshold
over a time period other than twelve
months, up to as long as five years.
Other options under consideration,
which might subsitute for or complement
the automatic reporting threshold, could
require firms to immediately report to
EPA:

(a) Any allegation of carcinogenic,
mutagenic, tertatogenic or reproductive
effects;

(b) Any allegation that involves:
(1) A new chemical substance (i.e.,

any substance that was reported to EPA
under the premanufaciure notification
requirements of Section 5(a)(1)(A) of
TSCA);

(2) A chemical substance that has
been recommended by the Interagency
Testing Committee for priority
consideration by EPA, or

(3) A chemcial substance that is the
subject of a proposed or final rule under
Section 4, 5, or 6 of TSCA,

(c)lAny allegation made by a.
representative of organized labor or any
State or local government; or

(d) Any allegation that involves a
chemcial substance which had been the
subject of a previous section 8(c) report
by that firm.

These possible alternatives, or some
combination of them, may be adopted in

the final rule and should be carefully
considered in comments on this
proposal.

The Agency is considering other
methods of obtaining reports of section
8(c) allegations. In lieu of the threshold
approach discussed above, the rule
could require an annual statistical report
of numbers of allegations received on
chemical substances, mixtures,
processes, and site discharges. The
Agency invites comment on the
statistical approach as well as
suggestions of other alternatives. The
final decision will take into account all
comments on the alternatives and
comments on the definition of
"significant adverse reactions," since
the two are interdependent.

In connection with automatic
reporting under this rule, EPA believes
the company headquarters should be
responsible for reporting to EPA. The
Agency thinks that this approach is
logical because a firm's headquarters
would be in the best position to
aggregate allegations if the company has
several plant sites. Placing the
responsibility for automatic reporting on
the company headquarters ensures that
firms and EPA will be made aware of
potential problems that occur in a
number of plant sites, even if only one
or two allegations are filed at each
individual site. To simplify reporting,
only company headquarters would
report to EPA. and then would send only
copies of the EPA standard form to the
Agency. The headquarters would be
required to send these copies to the
Agency within fifteen days of the time
the reporting threshold is reached.
Subsequent allegations concerning the
same cause would also be submitted to
EPA if received within a year after the
initial submission. Reporting by
headquarters would also be required if
the automatic reporting provision
prescribes an annual statistical report
instead of "threshold" reports. The
Agency would like comments on these
aspects of automatic reporting.

To avoid duplicating reports, the
proposal contains a provision which
would exempt firms from the automatic
reporting requirement if a firm's
investigation of a section 8(c) allegation
has resulted in the firm's filing a report
with EPA under section 8[e) of TSCA
(substantial risk notification), or with
the Consumer Product Safety
Commission under section 15(b) of the
Consumer Product Safety Act
(substantial product hazard
notification).

The proposed rule also contains a
provision to protect the privacy of
individuals. Specifically, firms are to
omit names (or any other identifiers of

individuals who have made allegations)
when they report to EPA. unless EPA
specifically requires names to be
submitted in a particular case.

To help the Agency design the
automatic reporting provision and
predict its effects, discussions have been
held with industry and other interested
persons. Meetings were held on
November 11, 1978. and August 15,1979,
to discuss the provisions of the rule and
solicit information about the numbers
and types of allegations now received
by Industry. Some useful information
has been submitted to EPA. although
more complete data are expected in
response to EPA requests for industry
assistance in this matter. Obtaining
information on allegations industry
currently receives will enable EPA to
determine an automatic reporting
requirement threshold that will serve the
Agency's purpose without unnecessarily
burdening industry. The automatic
reporting threshold which EPA finally
determines will depend on the extent to
which industry submits complete
information and accurate numbers. In
the absence of accurate data from
industry. EPA will determine an
automatic reporting threshold from best
estimates based on the information in
the Agency's possession or gathered
from other sources.

A "Reports Impact Analysis" has
been prepared to estimate costs of a
requirement that allegations be reported
when three are received by a company
in a twelve-month period. This
document is in the public record
available for review in the OPTS
Reading Room. In this document are the
basic costs of recording, filing, and
reporting allegations: using an adjusted
multiplier, the basic costs can be
reapplied to any reporting requirement.
Basically, theanalysis found that
automatic reporting will constitute the
smaller fraction of the total costs of this
rule to industry, with most costs
resulting from the recordkeeping
requiremenL This estimate is a result of
industry comments (see item 4 of the
record described at the end of ths
preamble) on previous drafts of this rule.
These comments indicated that few
allegations are received by firms each
year. However, previous comments
addressed a narrower definition of
"significant adverse reactions" than the
one in this proposal. The Agency
specifically requests information about
the number of allegations industry can
expect to receive in view of the
proposed definition.

The Agency will consider conducting
a pilot test of any final automatic
reporting requirements. The method of

47011



Federal Register / Vol. 45, No. 135 / lFriday, July 11, 1980 / Proposed Rules

conducting such a test could be to select
certain segments of the potential
respondents and require those persons
to submit reports in accordance with the
automatic reporting provision. Reports
submitted over a specified period of
time would be assessed before applying
the requirement to all persons who keep
records of allegations under section 8(c).
The Agency is concerned about the
broad impact that may result from
reporting, in terms of both the number of
respondents who may have to submit
reports and the number of reports EPA
may have to assess. Thus, a pilot test
may determine theriumber of reports
that would be submitted in relation to
the number of allegations received. The
Agency may be better able to estimate
the impact on industry of a reporting
requirement and to project the kinds of
information reports may yield. In
considering the need to test any
reporting requirement, EPA will examine
information submitted in response to
this proposal and determine the need to
learn more about the numbers and
content of allegations now received by
industry. The Agency invites comments
on the need for a pilot test, the
objectives of such a test, and procedures
for selecting industrial segments for the
test.

Existing Records
Many firms may already keep records

of allegations of significiant adverse
reactions. Existing records may vary in
terms of the content and manner in
which they are filed. The proposed rule
would not require firms to reorganize
their records to conform with EPA's
recordkeeping and automatic reporting
requirements. However, firms are
requested to review records of
allegations received after enactment of
TSCA (January 1, 1977) and before
promulgation of this Part to determine if
there are three or more allegations, as
defined in this Part, that implicate any
one substance, mixture, article,
operation, or site discharge. If three or
more allegations were recorded within
any twelve-month period, the Agency
requests that the allegations be
transmitted to EPA.
Economic Impacts

The Agency can only estimate the
number of allegations which may be
received by industry and the costs
which may result from the proposed
rule. A review of the industries
potentially subject to keeping records
indicates that over 600,000 firms with
approximately 20 million employees
may be affected (see Appendix B,
Reports Impact Analysis). Processors of
chemical substances and mixtures-may

be found across the spectrum of mining,
manufacturing, and wholesale trade
industries (SIC codes 10-14, 20, 22-28,
31-39,49-51). Analysis of the possible
burdens to industry indicates that the
highest likely annual recordkeeping cost
to all of industry will be $450,000.
Preliminary estimates are that 10,000-
20,000 allegations may be received and
filed annually, with an estimated cost of
$22,500 to process each allegation. If an
automatic reporting requirement were to
result in 5% of these allegations being
submitted to EPA (at an estimated cost
of $55 per allegation package), the
additional annual cost to all of industry
would be $18,150. The Agency invites
comments that estimate the number of
allegations which may be received
annually and the costs which may result
from both recording and reporting to
EPA. The reasoning behind the
estimated costs is described in the
"Section 8(c) Reports Impact Analysis".
The analysis covers the costs for a
company to receive, process, and file an
allegation, and also the numbers of
allegations which may be received
annually by industry. These estimates
are used to calculate the lowest and
highest costs to industry which may
result from keeping the section 8(c)
records. The lowest and highest costs t6
industry from automatically reporting
allegations to EPA are also estimated.
While the analysis examines the costs
to report three independent allegations
received in a twelve-month period, we
have extended that analysis to show the
likely costs from different levels of'
reporting to EPA. The "Section 8(c)
Reports Impact Analysis" is part of the
Public Record and maybe obtained by
writing or calling the Industry
Assistance Office, Office of Pesticides
and Toxic Substances (TS-799), U.S.
Environmental Protection Agency, 401 M
Street, SW, Washington, DC 20460, 800-
424-9065; in Washington calf 554-1404.
Confidentiality

Firms may assert a claim of business
confidentiality for all or part of any
records.-EPA is aware of the need to
maintain the confidentility of any
legitimate trade secret. Confidential
information will be safeguarded as
provided in the "TSCA. Confidential
Business Information Security Manual"
adopted by EPA in July, 1978.

Any claims of confidentiality must be
made at the time of submission, and
substantiated as described at 40 CFR
2.203(a)(2), within 15 w6rking days of
submission, and in the manner specified
in § 717.17 of this proposed rile. This
rule would require. submission of two
copies ofrecords containing confidential
material-one copy indicating what data

are claimed as confidential and one
copy without the confidential
information. EPA will consider failure to
submit two copies as a waiver of the
confidentiality claim. However, EPA'
will notify firms who claim parts of
records confidential If they did not
submit the required two copies. This
provision affords persons the
opportunity to correct errors and thus
prevent data claimed as 6onfidbntial
from being placed in the public file. To
ensure proper handling, submissions
must be addressed to the Document
Control Officer of the Office of
Pesticides and Toxic Substances.

Sunset Provision

Internal EPA regulations state that
new reporting requirements will contain
a provision for repealing that
requirement on a specific date within
five years after their promulgation. This
proposed rule is exempt from the
imposition of such a "sunset"
requirement because the records are
required by statute. However, the rule
will be reviewed periodically in the
years after it is promulgated to study its
effectiveness and associated burdens.
EPA will consider comments received
from any source on the effectiveness of
the rule, with the aim of reducing the
burden on affected parties while
satisfying the provisions of section 8(c).

Public Meetings

During the go-day comment period,
EPA staff responsible for developing this
proposal will be available to meet with
interested persons from individual
companies, organized labor, trade
associations, and environmental or
consumer organizations. Most meetings
will be held at EPA in Washington, D.C.
However, to facilitate state and local
comments, the Agency will hold one or
two meetings outside of Washington,
D.C., in a locale central to a large group
6r groups requesting the meeting. The
Agency will determine time and place
based on demonstrated need and
interest.

'EPA will provide facilities and make
other necessary arrangements for such
meetings. The meetings will be open to
the public and the Agency will make

.transcripts or summaries of the meetings
for inclusion in the public record.

Anyone interested inrequesting a
meeting or in learning the schedule of
meetings may call the Industry
Assistance Office at 800-424-9065 or, In
Washington, 554-1404.

EPA encourages the public to use the
Industry Assistance Office's toll-free
telephone service during the early part
of the comment period in order to clarify

I 

I
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its understanding of the proposal and
develop comments.

EPA also encourages the public to use
the opportunity for meeting-by-request,
as offered above. The Agency has found
that such meetings make it easier for the
public to give EPA a sense of the
predicted costs and process of
compliance. Case-studies, impact
analyses, interpretations of definitions
used in the proposed rule, and thoughts
on how a proposal would work in
practice are particularly helpful to the
Agency. Such material or experience,
while it underlies them, often are not
conveyed in written comments.
Presentation of such material in a
roundtable format enables the
commentator to talk-and-walk his way
through an anticipated impact imd EPA
to cross-check on the spot his-meaning
and assumptions. The Agency has found
this sort of exchange enhances
significantly the utility of such
commentary.

Public Record

EPA has established a public record
for this rulemaking (docket number OTS
083001). The record, along with a
complete index, is available for
inspection in the OPTS Reading Room,
447 East Tower, from 9:00 a.m. to 5:00
p.m. on working days (401 M Street,
SW., Washington, DC 20460). This
record includes basic information that
the Agency considered in developing
this proposed rule. The Agency will
supplement the record with additional
information as it is received. The record
includes the following categories of
information:

1. This proposed rule.
2. The Advance Notice of Proposed

Rulemaking, published in the Federal
Register on March 11, 1977 (42 FR
13579).

3. All comments on that Advance
Notice.

4. A draft of this proposed rule, dated
October 12, 1978, sent to selected
industry, labor, and public interest
groups.

5. All letters of transmittal sent with
that draft, and comments received on it.

6. Minutes of a November 13, 1978
meeting with industry and special
interest groups to discuss the TSCA
section 8(c) draft rule.

7. "Notification of Substantial Risk
Under Section 8(e)," March 16. 1978 (43
FR 11110), and comments received.

8. Occupational Safety and Health
Administration regulations on
"Recording and Reporting Occupational
Injuries and Illnesses" (29 CFR Part
1904), and forms revised in 1978.

9. Consumer Product Safety
Commission proposed reporting

requirements regarding recordkeeping of
consumer product safety complaints,
November 3,1977 (42 FR 07642).

10. Consumer Product Safety
Commission interpretation of policy for
"Reports of Substantial Product
Hazards," August 7,1978 (43 FR 34988).

11. "Final Report on the Economic
Impact of Proposed Recordkeeping "
Rules to Deputy Associate Executive
Directorate for Economic Analysis, U.S.
Consumer Product Safety Commission,"
Battelle, Columbus. Ohio. March 19,
1979.

12. Minutes of an August 15,1979
meeting with industry and special
interest groups to discuss the TSCA
section 8(c) draft rule.

EPA anticipates adding to the
rulemaking record the following types of
information:

1. All comments on this proposed rule.
2. All relevant support documents and

studies.
3. Records of all substantive

communications between EPA
personnel and persons outside the
Agency. (This does not include any
inter- or intra-agency memoranda unless
specifically noted in the index of the
rulemaking record.)

4. Minutes, summaries, or transcripts
of any public meetings held to develop
this rule.

5. Any factual information considered
by the Agency in developing the rule.

EPA will designate the complete
rulemaking record, as prescribed by
section 19(a)(3) of TSCA. on or before
the date the regulation is promulgated,
and will accept additional material for
inclusion in the record at any time
between this proposal and such
designation. The final rule will also
permit persons to point out any errors or
omissions in the record.

Note.--EPA has determined that this
document does not contain a major proposal
that requires preparation of a Regulatory
Analysis under Executive Order No. 1,1044.

EPA proposes to establish a new 40
CFR Part 717 as set forth below.

Dated. June 27,.1980.
Douglas M. Costle.
Administrator

PART 717-RECORDS AND REPORTS
OF ALLEGATIONS OF SIGNIFICANT
ADVERSE REACTIONS TO HEALTH
OR THE ENVIRONMENT
Sc.-
717.11 Scope and compliance.
717.12 Definitions.
717.13 Who is subject to this Part.
717.14 Which allegations must be kepL
717.15 Reoordkeeping requirements.
717.16 Inspection and reporting

requirements.
717.17 Confidential business information.

Authority. Sec. 8(c). Pub. L 94-469, 90 Stat.
2029 (15 U.S.C. 2807(c))

§ 717.11 Scope and compliance.

(a) Section 8[c) of the Toxic
Substances Control Act [TSCA) requires
manufactures, processors, and
distributors of chemical substances and
mixtures: (1) To keep "records of
significant adverse reactions to health
or the environment, as determined by
the Administrator by rule, alleged to
have been caused by the substance or
mixture": and (2) to "permit inspection
and submit copies of such records".
upon request of any designated
representative of the Administrator.
This rule implements section 8[c) of
TSCA. It describes the records to be
kept and prescribes the conditions under
which a firm muit submit or make the
records available to a duly designated
representative of the Administrator.

(b) Section 15[3) of TSCA makes it
unlawful for any person to"fail or
refuse to (1] establish or maintain
records, (2) submit reports, notices or
other information, or (3) permit access to
or copying of records as required by this
Act or a rule thereunder". Section 16
states that violating section 15 makes a
person liable to the United States for a
civil penalty and possible criminal
prosecution. Under section 17, the
district courts of the United States have
jurisdiction to restrain any violation of
section 15.

§717.12 Definitions.
The definitions set forth in Section 3

of TSCA and the following definitions
apply to this part:

(a) "Allegation" means a statement,
made without formal proof or regard for
evidence, that a chemical substance or
mixture has caused an adverse reaction
to health or the environment.

(b) "Firm" or "company" means any
person that is subject to this rule, as
defined in § 717.13. below.

(c) "Manufacture" or "process" means
to manufacture or process for
commercial purposes.

(d)(1) "Manufacture for commercial
purposes" means to import, produce, or
manufacture with the purpose of
obtaining an immediate or eventual
commercial advantage for the
manufacturer, and includes, among
other things, such "manufacture" of any
amount of a chemical substance or
mixture.

(i] For distribution in commerce,
including for test marketing, and

(ii) For use by the manufacturer,
including use for product research and
development, or as an intermediate.
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(2) "Manufacture for commercial
purposes" also applies to substances
that are produced coincidentally during
ther manufacture, processing, use, or
disposal of another substance or
mixture, including both byproducts that
are separated from that other substance
or mixture and impurities that remain it
that substance or mixture. Such
byproducts and impurities may, or may
not, in themselves have commercial
value. They are nonetheless produced
for the purpose of obtaining a
commercial advantage since they are
part of the manufacture of a chemical
product for a commercial purpose.

(e) "Person" includes anyindividual,
firm, company, corporation, joint-
venture, partnership, sole proprietorship,
association, or any other business
entity, any State or politcal subdivision
thereof, any municipality, any interstate
body, and any department, agency or
instrumentality of the Federal
Government.

(f0 "Process for commercial purposes"
means the preparation of a chemical
substance or mixture,-after its
manufacture, for distribution in
commerce with the purpose of obtaining
an immediate or eventual commercial
advantage for the processor. Processing
of any amount of a chemical substance
or mixture is included. If a chemical
substance or mixture containing
impurities is processed for commercial
purposes, then those impurities are also
processed for commercial purposes.

(g) "Retailer" means a person who
distributes in commerce a chemical
substance, mixture, or article to ultimate
purchasers who are not commercial
entities.

(h) "Significant adverse reactions' are_
reactions which may indicate a
tendency of a chemical substance or
mixture to cause long-lasting or
irreversible damage to health or the
environment. In addition to obvious
indicators such as major human
diseases or ecological damage, such
indicators include:

(1) Health effects. (i) Which, although
they persist only for the duration of
exposure, such as nausea or impaired
vision, are experienced repeatedly by a.
person upon exposure to the substance;

(ii) Which persist beyond the period of
exposure, such as prolonged headaches
or loss of muscle control; or

(iii) Which occur after cessation of
exposure, such as sterility or delayed
neurotoxicity hind

(2) Environmental effects, even if they
are restricted to the environs of a plant
or disposal site, such as gradual or
sudden changes in the composition of
plant or animal life in an area. Examples
of this are: (i) Abnormal numbers of

deaths of animals or plants, (e.g., fish
kills);

(ii) Reduction of the reproductive
success or the vigor of a species;

(iii) Reduction in agricultural
productivity, whether crops or livestock;
or-

(iv) Alterations in the behavior or
distribution of a species.

(i) "Site" means a contiguous property
unit. Property divided only by a public
right-of-way is considered one site.
There may be more than one -

manufacturing plant on a single site.
(j) "Substance" means a chemical

substance or mixture unless otherwise
indicated.

§ 717.13 Who Is subject to this Part.
All manufacturers, processors, and all

persons who distribute substances in
commerce except retailers, are subject
to this rule. The exemption of retailers,
does not apply to retailers who are also
manufacturers or processors of the
substance in question.

§ 717.14 Which allegations must be kepL
(a) Firms must keep any allegation of

a significant adversereaction to health
or the environment.

That implicates a substance by: (i)
Naming a specific substance,

(ii) Naming an article which contains
a specific substance,

(iii) Naming a company process or
operation in which substances are
involved, or

,(iv) Identifying an effluent, emission,
or other chemical discharge from a site
of manufacturing, processing,; or
distribution of a substance; and

(2) That is submitted: (i) In writing
and signed, or

Iii) Orally, but not anonymously,
(A) By an employee to a supervisor,

company physician or health uit staff
member, or company agent,

03) By any source, such as an
individual consumer, a neighbor of a
plant, a public health official, or an
-organization on behalf of its members,
to a company agent, public relations
officer, or any other appropriate
company official.

(b) An allegation of a health effect(s)
on-a single individual shall be counted
as one allegation. For example, if an
allegation is made in behalf of five
individuals, it should be counted as five
allegations. An allegation by a single
source of an environmental effect shall
be counted as one allegation.

§717.15 Recordkeeping requirements.
(a) Contents ofrecords. (1) Upon

receiving each written and signed
allegation, a firm must date it and keep
it. A firm must write down, date, and

keep each oral allegation (including the
name of the alleger) that is subject to
this rule. All allegations shall be kept in
a file designated for this purpose. An
allegation is considered received when
it is first reported to or known by a
supervisor, company physician or health
unit staff member, or any other
appropriate company official.

(2) A firm must keep the data
described in paragraph three of this
section, either on EPA Form No. 7710-29,
or by the firm's own recordkeeping
method, and link the data to the written
allegation by a unique reference
number. Oral allegations may be written
down initially on the EPA form. The
data required by paragraph three must
be kept with the original allegation. EPA
Form No. 7710-29 is available from EPA
Regional Offices or by writing or calling
the Industry Assistance Office, Office of
Pesticides and Toxic Substances (TS-
799), Environmental Protection Agency,
Washington, DC 20460, 202-554-1404 or
800-424-9065 (toll free).

(3) Firms must record the following: (i)
The name of the company; the name and
address of the plant site which receives
the allegation; the name, title, and
telephone number of the company
official whom EPA can contact for
further information; and the date the
allegation is received.

(ii) The implicated substance, mixture,
article, company process or operation,
or site discharge (see paragraph four of
this section).

(ii) A description of the alleger (e.g.,
"company employee", "individual
consumer", "plant neighbor"). If the
allegation involves a health effect, the
sex and year of birth of the individual
should be recorded.

(iv) A description of the alleged health
effect(s), indicating whether the effect(s)
is prolonged, recurrent, or
incapacitating. The description must
relate how the effect(s) became known
and the alleged route of exposure, if
ascertainable.

(v) A description of the nature of the
allaged environmental effect, Identifying
the affected plant or animal species.

(4) Allegations must be filed according
to one of the following: (i) Chemical
substance identity;

(ii)-Mixtdre identity, if the implicated
chemical substance cannot be identified;
or

(ill) Identity of the article, company
process or operation, or site discharge
involved, if the implicated chemical
substance or mixture cannot be
identified.

(5) The results of any company
investigation or further required report
that is made following a particular
allegation must be kept by the firm with

,- I II
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the allegation and the corresponding
EPA form or company record. For
example, if an employee allegation
results in a requirement for the firm to
record the case on Occupational Safety
and Health Administration Form 101 or
appropriate substitutes (see 29 CFR Part
1904 for requirements under the
Occupational Safety and Health Act of
1970), a copy of the OSHA record must
be included in the allegation file.

(b] Retention period. Firms must keep
records relating to employee allegations
(whether submitted by or on behalf of
the employee) for 30 years from the date
they are received; all others must be
kept for five years.

(c) Location of records. Firms must
keep copies of the allegation, EPA Form
No. 7710-29 or the company form or file,
and the results of any follow-up
investigation at the site where they are
received. Copies of the EPA form or
company form or fie must also be kept
at company headquarters if this differs
from the site where the allegation is
received.

(d) Transfer of records. (1) If a firm
ceases to do business, the successor
must receive and keep all the records
that must be kept under this rule.

(2) If a firm ceases to do business and
there is no successor to receive and
keep the records for the prescribed
period, these records must be
transmitted by registered mail to EPA.

(e) Alternative compliance methods.
(1) Distributorm can satisfy the
requirements of this rule by establishing
and carrying out procedures for sending
allegations to the appropriate processor
or manufacturer within five days of
receiving them. Distributors'must keep a
log of transmitted allegations, showing
the name and address of the
manufacturer or processor to whom the
allegation was forwarded, the date on
which each allegation was forwarded,
and a brief description of the implicated
chemical substance, mixtur, article, or
site discharge. The distributor must keep
this log for thirty years for employee
allegations and five years for others.
This alternative compliance method
does not apply to distributors who are
also processors or manufacturers of the
substance in question.

(2) Firms may keep allegations which
are also subject to recordkeeping
requirements under section 16(b) of the
Consumer Product Safety Act in the
manner required by the Consumer
Product Safety Commission (see 16 CFR
116). However, those allegations must be
retrievable according to the
requirements of § 717.15(a)(3). Those

allegations are also subject to the
retention and reporting requirements of
this rule. Firms must transcribe those
allegations to EPA Form No. 7710-29
only if they become subject to the
reporting requirement of J 717.18.
§717.16 In=pecton and reporting
requirements.

(a) Inspection. Firms must make
records of allegations available for
inspection by any duly designated
representative of the Administrator.

(b) Automatic reporting.
(1) [Reserved]
(2) Whenever an investigation of an

allegation(s) has resulted in a report to
the EPA under section 8(e) of TSCA
(substantial risk notification, see 43 FR
11110, March 16, 1978) or a report to the
Consumer Product Safety Commission
under section 15(b) of the Consumer
Product Safety Act (substantial hazard
notification see 16 CFR Part 1115). the
requirement for automatic reporting
under this section will be considered
waived by the EPA.

(c) Otherreporting. At the request of
any duly designated representative of
the Administrator, each person who Is
required to keep records under this rule
must transcribe the allegation to EPA
Form No. 771-29 and submit copies of
those forms. EPA will announce any
such requirements for submitting
records, apart from automatic reporting
under paragraph (b) of this section, by a
notice in the Federal Register if large
numbers of firms are involved. When
only a few are involved, EPA will
announce the requirements by letters to
appropriate firms, signed by the
Assistant Administrator for Pesticide
and Toxic Substances or his designee,
and will specify which records must be
submitted.

(d) How to report Firms must submit
records (preferably by certified mail) to
the Document Control Officer, Office of
Pesticides and Toxic Substances CTS-
793), Environmental Protection Agency,
Washington, DC 20460.

(e) Privacy. Firms must omit names or
other identifiers of individuals who have
made allegations whenever they appear
in records forwarded to EPA under
paragraph (b) of this section, in order to
avoid jeopardizing the privacy of those
individuals. EPA will require the names
of individuals only for purposes of
follow-up investigations. EPA will then
explicitly request the records in a
Federal Register notice or letter as
indicated under paragraph (c) of this
section.

§ 717.17 Confidential business
Information.

(a) Firms may assert a claim of
business confidentiality covering all or
part of any records they submit. EPA
will not disclose information covered by
a claim except in accordance with the
procedures set forth at 40 CFR Part 2, as
amended on September 8,1978,43 FR
39997 and March 23.1979,44 FR 17673.
Firms claiming confidentiality on any
pbrtion of allegations reported to EPA
must substantiate that claim of
confidentiality in writing'to EPA within
15 days ofreporting the allegations to
EPA. Written substantiation must
accompany any records submitted under
§717.16(c).

(b) Section 14[b) of TSCA states that
EPA may not withhold from disclosure,
on the grounds that they are confidential
business information. health and safety
studies of any substance that has been
offered for commercial distribution, or
for which testing is required under
TSCA section 4. or for which notice is
required under TSCA section 5, except
to the extent that disclosure of data
from such studies would revea

(1) Processes used in the
manufacturing or processing of a
chemical substance or mixture, or

(2) The portion of a mixture comprised
by any of the chemical substances in the
mixture.

Any respondent who wishes to assert
a claim that part of a study should be
withheld form disclosure because
disclosure would reveal a confidential
process or quantitative mixture
composition should explicitly explain
the basis of the claim and clearly
demarcate the material subject to the
claim.

(c) If no claim of confidentiality is
made for the records submitted to EPA.
they will be placed in an open file,
which will be available to the public
without further notice to the firm.

(d) To assert a claim of confidentiality
for data contained in records, firms must
submit two copies of the record:

(1) One complete copy for internal
EPA use must specifically indicate the
data that the firm claims as confidential.
by designating and marking the
information on each page with a label
such as "confidential", "proprietary", or
"trade secret".

(2) The second copy must not contain
any of the information claimed as
confidential in the first copy- this copy
will be placed in an open file that is
available to the public.
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(3) If the firm does not provide the
second copy, EPA will notify the firm by
certified mail. If EPA does not receive
the second copy within ten days after
the firm receives the notice, the first
copy will be placed in the public file.

(e) Nothing in this section precludes
EPA from withholding information in an
allegation if disclosing that information
would be an unwarranted invasion of
personal privacy.

40 CFR Part 717
Records and Reports of Allegations of
Significant Adverse Reactions to Health
or the Environment
Appendix I

The following is the proposed form to
record and report
BLUNG CODE 6560-01-U
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NOTE f u.s. ENVIRONMENTAL PROTECTION AGENCY
Please read instructions on RECORD OF ALLEGED SIGNIFICANT ADVERSE For= Approved
reverse prior to completing REACTIONS TO CHEMICAL SUBSTANCES OR MIXTURES OWB lo. Z53-OXXX
this form. .I (This information required under the TSCA. Section 8tc))

SECTION I - Company Identification
.NAME AND TITLE OF COMPANY OFFICIAL IPHONE NUMBER DATE OF ALLEGATION

COMI=ANY AME 10|VSlON AND PLANT HM

COMPANY ADDRESS PLANT SITE ADGRESS

CITY COUNT Y !CITY COUNTY

STATE ZP CDE ]STATE IPCODE

SECTION 1i - Chemical Identification
NAME (Chemical Subsiance/Mixture/Anticle/Process/Etluet. Emmiaton or Other D01charie)

REFERENCE NUMBER TO VER * U ALLEGATION

SECTION III -Alleged Significant Adverse Reactions

r1 COMPANY EMPLOYEE [] INDIVIDUAL. CONSUMER ] PLANT NEIGHBOR - OTHER

COECK THE CATEGORY OF THE ALLEGED REACTION
HEALTH EFFECTS

PROVIDE THE FOLLOWING FOR PERSONS EXPERIENCING HEALTH EFFECTS

MALE 0 FEMALE YEAR OF BIRTHjCANCER (Specify Body Site) NERVOUS SYSTEM DISORDER ((~. SKIN PROBLEM
BIRTH DEFECT BEHAVIORAL. DISCODR EYE AILUENT

STERILITY RESPIRATORY oSORo. R HEADACHE

OTHER REPRODUCTIVE DISORDER CASTRO-INTESTINAL %OCROTHER (Specify)

BLOOD DISORDER -_NAUSEA OR VOMIT4k

CARDIOVASCULAR DiSORDER DIARRHE A  N |

ENVIRONMENTAL EFFECT
ANIMALS AFFECTED (Give names) PLANTS AFFECTED (Give nanes) OTHER (Specify)

SECTION IV-Description and Comments
BRIEFLY DESCRIBE THE EFFECT(S) CHECKED IN SECf)QNJI,),OSCRIBE HOW THE EFFECT(S) BECAME KNOWN. AND. I F POSSIBLE.
INDICATE IF THE EFFECT(S) IS/ARE PROLONGED OR REC IV T OR INCAPACITATIHG. ANY PERTINENT COMMENTS SHOULD BE
INCLU ED. (Contiue on reverse It necessary)

U.S. EPA USE ONLY

EPA Form 7710.29 (12-79)
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CONTINUATION O SECTION IV

INSTRUCTIONS

WHO MAY COMPLETE THIS FORM If the allegati6n involves a health effect, the sex and year of birth of

An employee's supervisor, a company physician or health unit, a' the person making the allegation should be recorded, if possible.

company agent, public relations officer or any cther responsible corn- Check the box or boxes which best describes the alleged effect(s).
pany official. If the allegation concerns an environmental effect, In addition to

S checking the box, give the name of the animal(s) or plant(s) alleged
Section I to have been affected in the space provided.

Enter the addreses of the company headquarters making the report So h v

and the plant site where the allegation was received. Section IV

Describe, in the words of the person making the allegation when pos-
Section I ible. the effect(s) and indicate whether it Is PROLONGED, RECUR-
Write the name of the chemical material which is alleged to have RENT or INCAPACITATING If appropriate. Briefly describe how the
caused a significant adverse reaction to health or the environment, effect(s) became known and the alleged route of exposure. Allega-
If a specific chemical substance cannot be Identified, then identify tions naming cancer as a health effect should specify the body site
the material by the most specific of the following: a MIXTURE, an (e.g., liver) and clearly describe the cancer.
ARTICLE or PRODUCT, an industrial PROCESS or OPERATION, or
an EFFLUENT, EMMISSION, or other industrial SITE DISCHARGE. Any clarification of the allegation, known explanation of the cause..
Indicate the CAS number if a chemical substance is specified. or extenuating circumstances should be Included If known at the time

I this form is filled out. The results of a follow-up Investigation should
A unique referencenumber must be included on this form that links not be included in this Section, but should be filed with this form as
It to the originl written allegation, and this form must be kept in the a separate statement.
same file as the orginal allegation. I

SECTIO. III This Section may be continued on the reverse of this form and an at-
tached sheet of paper if additional space is needed to give a com-

Check the box that best describes the source of the allegation. The plete description.
name of the individual making the allegation should NOT be included
on this form. If the box "Other" is used, provide further Identifica-
tion of the source (e.g., company name, consumer group, public
health organization, etc.),

BILUNG CODE 6560-01-C
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Section 8(c) Reports Impact Analysis

LegalAuthority

1. Section 8[c) of the Toxic Substances
Control Act (TSCA) requires all
manufacturers, processors, and distributors
of any chemical substance or Mixture to keep
records of significant adverse reactions to
health or the environment alleged to have
been caused by the chemical substance or
mixture. Employee allegations must be kept
for 30 years, and all others for five years.
Records required to be maintained will
include consumersallegations of harm to
health, reports of occupational disease, and
complaints of injury to the environment from
any source. Each person required to maintain
these records must permit their inspection
and submit copies upon request by any duly
authorized representative of the
Administrator.

2. Background
a. Purpose.-The proposed rule will tell

manufacturers, processors, and wholesale
distributors what kinds of allegations to
record and when to report them to the EPA.

This rule will serve two major purposes: (1)
To establish an historical record to be
examined whenever a chemical is discovered
to present a possible risk and (2) to reveal
patterns of adverse effects or unsuspected
chemical problems which should be
considered during the hazard assessment
process.

The Office of Testing and Evaluation (OTE)
of the Office of Pesticides and Toxic
Substances (OPTS), will review, analyze, and
follow-up the allegations retained and
submitted as a result of the section 8(c)
requirement in TSCA. The Assessment
Division, the Health Review Division, and the
Environmental Review Division will study
the submissions for signs of a hazard which
may warrant further investigation or testing.
Allegations that are submitted will be
evaluated in an assessment document which
will be abstracted for addition to the OPTS
Chemicals In Commerce Information System
(CICIS). That information will be-used to (1)
supplement data already known, (2) indicate
an increase of a chemical substance's known
hazard potential, (3) call attention to
chemical substances previously considered to
not present a hazard, or (4) identify
previously unknown hazards. The Agency
can then, as appropriate, use TSCA
authorities to (1) require testing (section 4),
(2) require submission of a significant new
use notice (section 5), (3) ban or limit the
manufacture or use (section 6), (4) declare an
imnient hazard (section 7), or (5) require the
reportingor retention of information that can
be used for future analyses (section 8).

b. Procedural Description.-Firms subject
to this rule will record written and oral
allegations that implicate one of their
chemical substances, by naming the chemical
substance or mixture, or naming articles,
industrial operations, or industrial site
discharges that implicate a substance. These
allegations will be stored in a file dedicated
to section 8(c) allegations, and retained for 30
years (employee) or five years (all others).
Distributors may forward to the appropriate
manufacturer or processor any allegations
received on that product, if they maintain a
log containing specified information.

During the comment period for this
proposal, the Agency will determine the
conditions under which companies are to
automatically report allegations to EPA. For
the purposes of this analysis, It Is
hypothesized that whenevir three allegations
implicating the same cause are received
within 12 months, the firm must forward
copies of the standard EPA form to EPA
within fifteen days after receipt of the third
allegation. Section 8(c) reporting would be
waived if the allegations result in a "Notice
of Substantial Risk", under section 8(e) of
TSCA, or a "Substantial Hazard
Notification", under section 15(b) of the
Consumer Product Safety Act.

Approximately 40,000 establishments that
manufacture, process or distribute chemical
substances and another 543,000
establishments which may process these
substances will be subject to this rule. (See
Appendix A to this report.) Retail distributors
are exempted in this proposed rule, and other
distributors may forward allegations to the
appropriate manuracturer or processor.

c. Unavailability From Other Data
Sources.-Records required by the
Occupational Safety and Health
Administration (OSHA) were examined as a
possible substitute for the section 8(c)
employee allegations. However, section 8(c)
provides the means to allege the presence of
a possible problem, without any proof. The
OSHA Form 101 (see 29 CFR 1904) is
intended to record accidents or document the
cause of an injury, which is several steps
beyond an allegation. The proposed rule
directs that copies of any OSHA record that
results from an allegation will be maintained
with the section 8(c) record of the allegation.

The proposed rule does offer an alternative
compliance method for retaining allegations
or consumer complaints which are subject to
recordkeeping requirements under section
16(b) of the Consumer Product Safety Act.
These allegations have only to be filed and
reported according to the requirements of this
proposal.

3. Alternatives
(a) Automatic Reporting Alternatives. A

number of variations are possible for an
automatic reporting provision. In this Reports
Impact Analysis, we have estimated costs df
submitting allegations to EPA whenever three
independent allegations are received on one
chemical substance, mixture, article, process,
or site emission in a twelve-month period.
One alternative under consideration Is to
apply the threshold over a period of time
other than twelve months, up to as long as
five years. Patterns emerging over a longer
time frame would have a better chance of
discovery, yet the recordkeeping and file
search burden would be increased for
respondents. Other options under
consideration might substitute for or
complement the automatic reporting
threshold. The rule could require firms to
immediately report to EPA any allegations of
specified effects (e.g., carcinogenic,
mutagenic, teratogenic, or reproductive
disorders). In addition, the rule could require
firms to immediately report allegations about
certain specified types of substances (e.g.
new substances reported under Section
5(a)(1)(A) of TSCA, substances recommended

by the Interagency Testing Committee,
substances which are the subject of a
proposed or final rule under Section 4, 5, or 6
of TSCA. or substances subject to previous
section 8(c) reports]. These alternatives could
enable the Agency to examine allegations
about selected chemical substances of
concern. The Agency could require annual
statistical reports or summaries of allegations
received. The Agency could exempt
Individual consumer allegations from
automatic reporting, because of the effects
that product performance expectations may
have on complaints. However. consumer
compliants are likely sources of relevant
information which could reveal patterns of
significant proportions. Another option would
be to require that consumer allegations be
reported in a different manner than other
allegations. The proposed rule requests
comments on all of.these alternatives.

(b) Alternatives to Automatic Reporting.
The Agency could rely solely on inspecting
records. This would reduce the cost to
industry, and reduce the cost of EPA analysis
of allegations that are submitted. The Office
of Enforcement would have a significantly
larger role if inspections were the major
method of looking at allegations. The early
warning mechanism would be lost. and thus
EPA's capability to discover unsuspected
hazards would be reduced.

(c) Alternative to No Small Business
Definition. Different recordkeeping and
reporting requirements could be based on the
size of a firm- Different requirements would
reduce the impact on small business while
still covering a large portion of industry.
However. there is no small business
exemption in section 8(c). and such a
provision would reduce the scope of the early
warning mechanism resulting from automatic
reporting to EPA.

(d) EPA Reporting Form Alternative. Use of
the EPA form and the transcription
requirement could be eliminated. and only the
basic records would be reported to EPA.
While this would eliminate a new form and
reduce industry's paperwork, it would
transfer to EPA the burden of sorting through
many formats and kinds of information to
properly assess the allegations. The form also
provides Industry with an additional guide as
to what should be recorded, it is a simple one-
page form to fill out, it simplifies assessment
for EPA by having a standard format, and the
form can be easily coded for computer entry.

e) Alternative to ERcludin3 Retail
Distributors. All distributors could be subject
to this rule. including retail distributors. Such
an inclusion would require 1.4 million more
businesses to retain and report allegations,
and would significantly expand the coverage
and impact of this rule. However, the
potential for retail employee exposure is
comparatively minimal since retail
distribution will mainly involve the handling
of packaged products. Consumer allegations
regarding name brand products will generally
be sent to the manufacturer anyway-either
directly by the consumer or indirectly via the
retailer.

4. Impact Analysis
The following Impact Analysis has been

prepared to examine the potential costs and
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burdens of the proposed section 8[c) rule,'
both to industry and to EPA. To estimate the
costs to.industry, we have analyzed the time
and probable personnef costs that may be
incurred by a company to process and-file an
allegation once it has been received'and
recorded, Then, using estimates based-on
dialogues with industry, we have estimated
the numbers of allegations which could be.
received annually by industry. By multiplying
the estimated costs to process an allegation
by the estimated number of allegations that
could be received, we can make a-reasonable
estimate of the possible costs to industry
from complying with the recordkeeping
portion of the proposed rule; In addition, we
have analyzed the potential costs to industry
of complying with an autdmatic reporting
requirement, To do so, we performed an
analysis of the time and personnel cost to
prepare and submit several independent
allegations that implicate the'same cause
While this analysis' examined the cost of only
one method of automatic reporting, we
continued the analysis so that a range of
costs are presented. We feel that the high and,
low costs-of automatic reporting will draw
comment and help the Agency examine
alternatives. It is emphasized that this
analysis, is composed of estimates (which •
may not be accurate), that those estimates
are multiplied against otherestimates, and
the results may not be wholly realistic.
However, for the purposes of analyzing the
potential costs of this proposed rule, we feel
that the costs presented below are within the
range of actual costs. This analysis, as well-
as the preamble to the rule, offers our
reasoning and solicits comment on maiy
subjects. The Agency is dependent on
commentors to offer alternatives to this
method of analysis, -provide actual figures tb
plug into our equations, and to- improve our
estimates.

I. Work Hour Requirements/Costs
A. Respondents. Approximately 583,000

firms employing 20 million workers will be
required to record and reportallegations. The
following analysis, prepared by the Office of
Regulatory Analysis and the Progran

Integration Division, describes the costs to
industry of recording and automatically
reporting allegations. Paragraphs two and
three below (p. 10) are primarily concerned
with "fixed costs" the costs to a company of
receiving and filing an allegation. The
recordkeeping requirements represent the
largest and most costly impact of this
proposed rule. The proposed costs of'
automatic reporting are includedin
paragraph 4 (p. 14) of this analysis because
the Agency expects that some form of
automatic reporting will be part of the final
rule. One hypothetidal set of conditions for
reporting is presented here--three allegations
implicating the same substance received
within 12months. However, the reporting
threshold levels will be determined after
considering comments on the proposed rule.
Therefore, the costs of reporting will be some
fractionormultiple of the figures in this
analysis, and will depend-on the automatic
reporting conditibns set forth in the final rule.
1. Work Hour Requirements/Costs Per
Allegation

The time requirements and, cost-estimates
for processing and submitting section 8(c)
allegations are shown in Table I (p. 8), As
previously stated, we have projected costs
from the time an allegation is-recorded. The
cost estimate does not cover administrative
costs to set up a file system or otherwise
implement the rule. Further, some firms-may
design more extensive reviews of allegations
than projected in this analysis. These costs
are estimated for a typical firm, using labor
cost.estimates of: managerial time @ $30/
hour, technical support staff @ $Z0/hour; and
secretarial time @ $10/hour.

The unit cost-is estimated-for an average.
sized firm. There.may be variations from this
cost for very large or very small firms. Also a
lessef cost would occur for firms operating
only one plant site since they would not incur
the costs of forwarding the allegations to
corporate headquarters. Alternatively,
smaller firms may incur higher personnel
costs because reviews may be performed by
higher level personnel. However, this cost
difference should not significantly affect the
average.

The unit cost estimates given In Table 1
assume the following procedure for handling
section 8(c) allegations:

a. Processing the Allegation: (1) An oral or
written allegation of an adverse health or
environmental effect Is delivered to the plant
manager from either an employee at the plant
or from the public. The allegation Is logged in
by the secretary and reviewed by the plant,
manager.

(it) The secretary forwards a copy of the
allegation to the appropriate officer at
corporate headquarters.

(iii) The allegation is received at corporate
headquarters and reviewed by the
appropriate officer. The section 8(c)
allegation file is reviewed to determine if a
file for the implicated chemical substance or
mixture, article, industrial operation or site
emission exists that contains other
allegations.

(iv) A file on the chemical substance' Is
created (if one does not already exist), and
the allegation is filed,

b. Submitting a Group of Three Allegations
Upon Receipt of the Third, (v) The file Is
retrieved and reviewed by managerial and
technical staffs,

(vi) The allegations are transcribed to the
standard EPA form and reviewed by the
technical staff for accuracy.

(vii) Copies of the file are made, and the
submittial package prepared.

(viii) The completed submittal package is
then forwarded to EPA.

The "fixed" activity copt in Table I
represents costs which will be incurred by
the firm whenever a section 8(c) allegation Is
received, regardless of whether the allegation
is ultimately forwarded to EPA. Since
allegations are assumed to be submitted
randomly throughout the year there are no
appreciable economies of scale.

The "variable" cost component'represents
costs which would be incurred after three
allegations had been received concerning a
chemical and the three allegations must be
submitted to EPA. Therefore, the total cost of
processing three separate allegations on a
chemical and then submitting the group to
EPA can be calculated as follows:

($22.50 X 3) + $55.00=$122,50, see Table I

Table L.-Unit Costof Compliance With Section 8(c) Requirements

Activity Time processing allegation lime submitting allegation Fixed Variable
activity cost actvity cost

1. Processing the Allegation

Allegation received ............................ .. ...... 0.25 hour cle................ NA ............................ 2.50 ................
0.25 hour managerial ......... ..................... NA .. ...... .............. ..... .. 7,50 .............

Allegation forwarded to corporate headquarters ....................... 0.25 hour clerical ............................ ............. NA ....................... .. ............ 2.50.....
Allegation received at headquarters and reviewed;-...... 025 hour managerial ............................ ........................ .. 7.50 ................
Filed created; allegation filed ...... ...... 0.25 hour secretarial. ................. NA...................................... 2.50

I. Submitting the Allegations to EPA

File retrieved, reviewed by manageria and technical staiff.... NA ............................. .... 025 hour secretarial .................... 2.50
NA... ......... ................... 0.5 hour managerial . ................. ..................... 15.00
NA .........................................-... . ... ...... 0.5 hour technical ................................ ............................ 10.00

Allegation transcribedo t EPA form ............ .... NA.. 0.5 hour secretarial ................. ............. 5.00NA .................... ..... .. .................. ........ ......... 0.5, hour tc nal........ . . . . . ... .. 10.00
Copies made, materials prepared ................................ NA ........ 025 hour secretrial ......... ................... 2.50

NA ............................................... ....... .. 0.25hour managerial .... ................ ................. 7.50
Package sent ............. I ............................ .. NA ...................................... .. 0.25 hour secretarial ........................... ................... 2.50

Totals ......................................... .. . .... 1.75 hour secretariaL..--............. 125 hour secretarial .. ............... 22.50, 55.00
0.05 hour managerial . .............. 0.75 hour managerial ............... ........ .................

1.0,hour technical ...... ............. ...

I ! I I
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2 Estimated Number of Allegations Received
by Firms

The Agency has consulted with many
sources to develop estimates of the number of
section 8(c)-type allegations which are now
received by industry. All estimates have had
the same problem, namely that there never
has been a requirement such as section 8(c).
and we do not know for certain how many
such allegations might be received annually.
Due to the novelty of this requirement and
the scant available data, the Agency has
based this analysis on assumptions,
estimates, and feedback on early drafts of the
proposed rule. The groups also estimated the
number of allegations that could be received
annually based on definitions in an earlier
draft of this rule. -In that draft. "significant
adverse reactions to health or the
environment" were defined more narrowly.
This proposal broadens the definition and
coverage. Additionally, in the earlier draft.
allegations were to name a specific
substance, while this proposal allows persons
making an allegation to cite a consumer
product, industrial process or industrial site
emission as the cause without specifying a
chemical. These changes will increase the
number of recordable allegations (some
allegations may not be "recordable
allegations" the first time, but may become
recordable if the effect is experienced
repeatedly by the same person). However.
those industry estimates can still serve for
estimating the potential number of allegations
which may be received annually.

EPA has polled several sources to estimate
the number of section 8(c)-type allegations
received by industry each year. For the most
part, the Agency has relied upon the
following:

(a) Chemical industry and trade
association contacts,

(b) Past experience of EPA staff with the
chemical industry during the development of
other section 8 rules, and

(c) Comparison with similar data collected
by OSHA and BLS.1

Firms and chemical industry associations
which provided EPA with early estimates of
the number of allegations received by
chemical firms included:"

(a) Chemical Manufacturers Association
(CMA),

(b) Synthetic Organic Chemicals
Manufacturers Association (SOCMA),
(c) American Texiles Manufacturers

Institute (ATMI),

'The OSHA/BLS data on occupational injuries
could not be wsed directly because they include
illnesses from all occupational hazards rather than
only those caused by exposure to chemical
substances.

IThese commentors and others are encouraged to
provide estimates on the basis of the requirements
proposed, since their estimates were based on an
early draft.

(d) National Retail Merchants Association
(NRMA),

(e) National Retail Hardware Association
(NRHA). and

(f) E.I. DuPont De Nemours & Co. (Inc.)
Estimates provided by the chemical

industry used the number of company
production employees as the basis for
measuring the number of allegations received
from any source by a company. So, the
estimates of probable numbers of allegations
a company might receive are based on the
number of employees in the chemical
industry, regardless of the fact that
allegations may be submitted by consumers,
plant neighbors. or others. In the case of
estimates for section 8(c). the chemical
industry used 1.000 employees as the
common denominator as follows:

Number of allegations of all
sorts + Number of production employees

The substance of the chemical industry
estimates is that 2-4 allegations will be
received annually for every 1000 employees.

Since the chemical industry estimates of
numbers of allegations are based on
employment figures, we reviewed the number
of production employees in firms which
manufacture, process, or distribute chemical
substances or mixtures (see Appendix A-
Estimate of Persons Subject to TSCA Section
8(c)). Firms who manufacture and process
chemical substances or mixtures can in large
part be readily identifiable within the
Standard Industrial Classification (SIC) codes
28 and 2911 (Group 1). However. additional
manufacturers, processors, and distributors
are spread throughout industry and
commerce. "Chemical substance" under
TSCA includes naturally occurring chemical
substances, such as minerals and metals, and
agricultural products, such as cotton. To
make an accurate estimate of the section 8[c)
impact, a determination was needed as to
how many employees in all industries might
be involved in the same kind of activity as
employees in SIC codes 28 and 2911. The only
source of information that comprehensively
describes the make up and employment of
U.S. industry is the Standard Industrial
Classification Manual. The limitation of this
source is that it classifies industry by end
products and does not detail the activities
involved in production. Therefore. one must
rely on the description of end products to
determine whether chemical processing is
likely to be a part of the production. In
addition, companies are classified according
to their major products so it is possible that.
for some companies, minor activities
involving chemical processing may be
missed. The analysis found that large
segments of industry may include processors;
however, in most of those segments, only a
small percentage of the production employees
can be expected to be involved in processing
chemicals (as opposed to assembly work and

other manufacturing activities]. Examples of
industries with incidental processing
activities are apparel manufacturers (SIC 23),
fabricated metal products (SIC 34). electrical
machinery (SIC 36). and automotive
manufacturers (SIC 37). In those segments
(called Group 2 hereafter), chemical
processing is expected to be incidental to the
manufacture of another article. Therefore, for
the purpose of estimating the number of
section 8(c)-type allegations (which is based
on estimates from the chemical industry.
only a portion of the employees in Group 2
were counted. It was estimated that i0"I of
the employees in Group 2 on the average may
be Involved in chemical processing during the
regular performance of duties. Some
individual companies may be occupied 100%
in chemical processing and others may be
occupied 1%. As has been previously stated.
the Agency has analyzed the costs of this
completely new kind of requirement on
scanty data and reasonable assumptions. We
feel that 10% is a reasonable figure and is a
multiplier that can be changed if better
information is supplied through comments.

Appendix B to this analysis contains a
listing of SIC codes that were selected as
being either primarily engaged in
manufacturing or processing chemical
substances (Group 1). or as incidental
processors or distributors (Group 2) (see
Appendix A). Our review, using Bureau of
Labor Statistics figures. concluded that over
583.000 establishments may manufacture,
process, or distribute substances. In those
establishments, there are estimated to be
3,200.000 employees in Group 1. and
17.200,000 employees in Group 2. The number
of workers used to determine the possible
number of allegations was the sum of the
following equation:
Group 1 +(Group 2) (0.10)=Section 8(c)
Worker Population=4.9 million employees

Rounding off to an even 5 million
employees:
(Number of Employees) X (2-4
allegations)+100 employees =Number of
Allegations=10.000-20.000 allegations

This means that an average of 10.000-
20.000 section 8(c)-type allegations could be
received by industry each year.

3. Recordkeeping Cost Estimates
In Table 1 (p.6). we estimate that a

company will expend 2.25 hours to receive
and process an allegation (fixed cost). which
Is estimated to cost $22.50 per allegation. At
,22.50 per allegation, for an estimated 10,00-

20.000 allegations per year. the annual fixed
costs to industry to process section 8(c)-type
allegations is estimated to be $225.000-
$450,000.

4. Automatic Reportin3 Cost Esthra!es
To assess the probable costs of an

automatic reporting provision we have
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estimated the numbers bf allegations that
might be submitted by firms to EPA. In
addition, using the cost estimates-in Table 1
(p.8), we have estimated the probable cost to
industry if an automatic reporting provision is
included in the final rule. For the purposes of
this analysis, we have estimated the coft of
an automatic reporting provision that
requires the submission of allegations when
three allegations about the same substance
are received in a twelve-month period. These
allegations would not have to be submitted to
EPA except when three independent
allegations are-received about- the same
cause. The Agency estimatesthat only 3-5%
of the total number of allegations received by
industry will have to be submitted to EPA.
The reason for this estimate is that'we feel
that it, is improbable that three independent,
allegations about the same cause in the same
twelve-month period'will occur frequently.
While this figure is. clearly based on
assumptions, we believe that this is a
reasonable number from which to base cost
estimates. If 3-5% of the allegations are
reported, this means thatEPA expects. to
receive between 300 (3% of 10,000)and 1000
(5% of 20,000) section 8(c) allegations.per
year. If these allegations are submitted'to
EPA in groups of three, the Agency
anticipates receiving between 100 and330.
submittal packages each year.

In Table 1, we estimate that forafirm to
review, transcribe, and forward a package-of
three allegations will require three hours and
cost $55. Thus, the estimated annual cost to
industry of submitting 100-330 packages of
allegations is $5,500-$18,150.,

We have also examined the possibility that
the number of allegations submitted to-
industry may eventually double as the
section 8(c) program becomes more widely
known among employees and consumers.
The cost estimates for thisscenario are'
summarized in Table 2.

Costs to submit packages of allegations-
have been estimated for three scenarios iW
Table 2. In these scenarios we have
estimated, according to threerates,.the-
probable percentage of the allegations
received by industry that could be
automatically reported.For each scenarioj
costs have been computed for the different
estimates of numbers of allegations that
could be redeived annually by industry and
subject to reporting to EPA. We estimate that
industry may receive.10,000-20,000 section
8(c) allegations per year, andwe.have also
computed the costs should industry receive
double our estimate, or 40,000 allegations per.
year. Table 2 contains cost estimates for the
following scenarios:

Scenario 1 Low reporting rate (3% of
allegations received by industry are
forwarded to EPA).

Scenario 2 "Most likely case" (5% of
allegations received by industry are
forwarded to EPA).

Scenario 3 "Worst possible case"
(allegations are distributed such that all
allegations received by industry (100%) must
be submitted to EPA).

Each of these scenarios is broken down
into three variations:
10,000-If 10,000 allegations are received by

industry each year (2/1000 empl/yr)

20,000-If 20,000 allegations are received by
industry each year (4/1000 empl/yr)

40,000-If 40,000'allegations are received by
industry each year (8/1000 empl/yr)

TABLE 2-Estimated Costs of Automatic
Reporting

BASIS OFCOMPUTATION
Fixed Costs (Recordkeeping)
(Number of Allegations Received by

Industry) X ($22.50)
Variable Costs (Automatic Reporting)

(Percent of Allegations Submitted to EPA) X
(Number of Allegations Received by
Industry) -- (Number of Allegations in
Submittal Package)

[The product is divided by 3 because the $55
submittal cost is incurred only once for
every three allegations submitted:

Total Cost to Industry = Fbxed Costs +
Variable Costs

SUMARY OFRESUL TS

Numberof Allegations Received by
Industry

10.000 20,000 40,000

,Scenario 1:O% o1
Allegations
Submitted to EPA-. $230,500 $461,000 $922,000

Scenario 2. 5% of
Allegations
Submitted to EPA..- $231,200 $468,300 $936,700

Scenario 3:100% of
Allegations
Submitted to-EPA... S308,300' S816,700 $1,633,300

Total Annual-Cost to Industry ofAutomatic
Reporting.

The total annual'costs-to keep and report,
section 8(c) allegations are estimated to range*
from alow of $230,500 (Scenario I al10,000.

-allegations) to aliigkLof $1,633,300.(Scenario-3
at 40,000 allegations): It should benoted that,
the "worst case!"scenario (scenario 3) is
considered'to have-nearr a zero probability
of ever occurring;, it is presented as an
illustration of the'absolute.maximum cost
which may be imposed on industry by the
section 8(c) program, Similarly, there is a low
probability that industry will-receive 40,000
allegations peryear,.which is double the
estimate we derivedfrom industry input.

The costs for the "most likely" case
scenario (Scenario 2 at 10,000-20,000
allegations) range from.$231,200.to-$468,300,
depending ultimately on the number of
allegations which are.actually received by
industry. EPA believesthese figures from
Scenario 2 represent themost realistic
estimate ofthe section 8(c) program costs
with automatic reporting included. If the
number of'allegations received by industry
doubles to 40,000 allegations per year, the
estimated'annual costs may range from
$92Z000 (Scenariol) to $1,633,300 (Scenario
3).

5. Comparing Recordkeeping to Automatic
Reporting Cost Estimates

In conclusion, EPA estimates the total
short-run cost to industry of the section 8(c)
program to range from $230,500 to $816,700 if
10,000-20,000 allegations are received
annually. In this estimate, "fixed"

recordkeeping cost range from $225,000-
$450,000, and "variable" reporting costs range
from $5,500-$18,150. If the size of the program
were to double due to Increased worker and
consumer awareness, the Agency estimates
that the total cost to Industry would rise to
$922,000-$1,633,300. In this doubled estimate,
"fixed" recordkeeping costs are $900,000, and"variable" reporting costs range from
$22,000-$733,300. Except in the cases of
Scenario 3 of Table 2. where 100% of the
allegations are reported to EPA, the
automatic reporting costs are very small
compared to the basic cost of complying with,
the section 8(c) recordkeeptng requirements,
In none of these cases is the cost of the
section 8(c) program very burdensome tb
either the industry as a whole or Indivldtal
firms.

B. Agency (EPA) Impacts
Evaluation Of section 8(c) submissions will

require the Agency to devote the following
resources:

1. Prescreen. (Chemical Information
Division) The Document Control Officer
receives, records on a log, classifies, and
forwards the allegation package to OT&.
These activities are estimated to require four
hours per submitted package of three
allegations.

2. Assessmentr (Office of Testing and'
Evaluation) 0TE has dedicated 21- person
years to assess section 8(c) allegations.
Specifically, the Assessment Division and
Health Review Division will each devote 1
person year; the Environmental Review
Division will devote %I person year. OT Is
uncertain how long each allegation
assessment should take, but if the section 8(e)
submissions are a valid indicator, then each
allegation should-requlre, eight hours, or 24
hours per package of three allegations,

3. Data Entry: (Chemical Information
Division) The Systems Operations Branch
estimates an annual cost of $100,00a for the
contractor to abstract and'enter section 8 (c),
(d), and (e) submissions, These submissiona
will be entered onto the OPTS CICIS
(Chemicals In Commerce Information
System). This experience to date Is 000
section 8(d) health and safety studies, and
275 section 8(e) notices of substantial risk,
'The Office of Regulatory Analysis estimates
that EPA is likely to receive 1,000 allegations
per year, which would represent about
double the submissions to now handled by
the contractor, and therefore would cost
approximately $50,000 a year.

4. Enforcement. (Office of Enforcement)
The Office of Enforcement intends to actively
enforce this rule. Inspections of section 8(o)
files will be conducted in conjunction with
inspections performed for other provisions of
TSCA and other laws administered by EPA.
Present plans to combine inspections means
that the rule will have little effect on OE
resource allocation.

II. Secondary Impacts -
A. Recordkeeping Changes. The

requirements of this rule will create a new
requirement to record and report allegations;
however no new positions (jobs) or primary
functions should result from meeting those
requirements. -
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B. Effects on Agency Program Operations.
Little effect, beyond that described above, is
expected on Agency operations unless the
number of submissions is considerably more
than anticipated. Enforcement activities may
be increased if inspections uncover
widespread compliance problems.

5. Respondent Coordination
During the development of this rule, there

have been a number of exchanges with
industry representatives. On November 13.
1978. a Work Group meeting was held with
representatives from industry (see Public
Record in Preamble) at which a draft of the
rule was discussed. A public meeting was
held on August 15, 1979, to discuss this
proposed rule, which has several changes
from the previous draft (see Public Record in
Preamble). This proposal reflects some
comments from that meeting, especially
concerning the automatic reporting provision.
The conditions requiring automatic reporting
will be set after considering comments in
response to this proposal Several contacts
with the industry helped establish the
probable number of allegations that will be
received by industry and the costs to industry
[see paragraph 4(1](A(2 above].
Furthermore, many telephone calls have been
received by OPTS -from industry
representatives that either provided input or
ooncerned the status of the rule.

Appendix A-Reports Impact Analysis

Estimate of Persons Subject to TSCA Section
8(c)

Inp'oduction
An effort has been made to define, by

Standard Industrial Classification (SIC) code,
the parameters of the industrial and
commercial community which may be
affected by the proposed section 8(c) rule.
The purpose of this exercise is to examine all
industrial categories to determine and list the
SIC codes (see Appendix B to Reports Impact
Analysis] for those who may manufacture.
process, or distribute chemical substances or
mixtures as defined in TSCA and may be
subject to section 8(c). Under the TSCA
definition, a chemical substance includes any
naturally occuring substance or combination
of substances, such as minerals or cotton.
Those who manufacture chemical substances
or mixtures, such as organic chemicals, may
in large part be readily identifiable within the
SIC codes 28 and 2911. However, additional
manufacturers, as well as processors and
distributors, are spread thoughout industry
and commerce. Large segments of industry
may include processors; however, in most of
those segments, only a small percentage of
the production employees can be expected to
be involved in the processing of chemicals
(as opposed to assembly work and other
activities). While the list of industries and
SIC codes is reasonably complete and
comprehensive, exclusion of an SIC code
from the list should not be construed to mean
that persons in that code are not
manufacturers, processors, or distributors of
chemical substances or mixtures. Some SIC
codes were eliminated from the list because
there was no clear indication from the
description in the Standard Industrial

Classification Manual that the industry might
manufacture or process any substances.
Other SIC codes were excluded because the
industries generally appeared to not be
within the jurisdiction of TSCA. The
selections were made without consulting
industry, and it Is expected that comments to
the proposed rule and this analysis will
improve and validate the selection criteria
and result in a more comprehensive listing.

Purpose
This review was conducted to better

estimate the potential impact of the proposed
section 8[c) rule. Industry has provided
estimates to EPA about the number of section
8(c) allegations that are now received
annually in a manner that measures the
number of allegations received from all
sources by the number of industry production
employees as follows.
Total Allegations Of All Sorts-Number of

Production Employees
An estimate was derived from Industry

input which concludes that Industry annually
receives from any source 3-4 allegations for
every 1000 production employees. The
number of producti6n employees thus
becomes a common denominator to estimate
the number of allegations that might be
subject to recordkeeplng and reporting under
TSCA section 8[c).The purpose of this study
is to estimate the number of production
workers who could be expected to be
involved in the manufacturing, processing, or
wholesale distributing of chemical
substances or mixtures.

Assumptions and Proceduree
1. The provisions of section 8(c) are to be

applied to all persons who manufacture
process, or distribute chemical substances or
mixtures in commerce except retailers. This
will include persons in the chemical and
allied products industry, those who distribute
those products in commerce;, and industries
outside the traditional "chemical industry" If
their production activities involve the
manufacture or processing of "chemical
substancers" or "mixtures" as defined by
TSCA. TSCA defines chemical substances as
including naturally occurring substances such
as metals or cotton. Many industrial
segments will technically "process" under the
definitions of TSCA. and those persons
should be subject to the statutory provision
for those chemical substances or mixtures
which are processed. Persons who solely use
(do not process) chemical substances or
mixtures may generate section 8(c)-type
allegations, which may be sent to and then
kept by manufacturers, processors, or
distributors of those substances or mixtures;
but users are not subject to the section 8(c)
recordkeeping and reporting provisions.
2. Since the SIC codes are structured

around the article produced by the coded
industry, we have drawn Inferences about the
operations involved in making the end
product, Processors were selected by judging
whether in some way production of the and
product might regularly involve processing of
chemicals, such as, at a minimum- applying a
surface coating. Thus, while the
manufacturers of transportation equipment
are included on the list, those persons

providing transportation services were
excluded (SIC 40-48].

3. Industries can be separated into two
groups: (a) Group 1, those primarily engaged
in manufacturing or processing chemical
substances or mixtures, all of whose
production employees are expected to be
Involved in chemical activities, and (b) Group
2, those who may process or distribute
chemical substances or mixtures, but only as
a small part of their overall operation.
Companies in Group 2 may be considered
processors or distributors, yet the activities
are diverse and chemical processing is
expected to be incidental. Therefore, in this
review only a portion of the employees were
counted to equate their activities with
production employees in Group 1. It was
estimated that 10% of the employees in Group
2 may be involved in chemical processing
during the regular performance of duties. The
figure of 10% Is very much an estimate of the
potential numbers of similarly exposed
production workers, and in some cases
certain Group 2 Industries should have alf
workers counted (e.g., textile mills). In other
cases, fewer than 10% of the production
workers should be counted. Given these
limitations, the 10% figure canbe considered
a reasonable estimate which is an easily
multiplied figure that commentors can
consider and then provide more accurate
information. This estimate is for the purposes
of analyzing the impact of section 8(c) only,
and may not apply to other rules under
TSCA.

4. The figures for the numbers of
production employees and establishments
listed in Appendix B were drawn from data
provided by the Bureau of Labor Statistics
(BLS), DOL. (Employment and Wages, Fist
Quarter 1975 PB-292 10,1979). All
employees listed in this BLS study are
production workers and all establishments
and employees are counted only once.
according to the primary SIC code. The data
are drawn from information submitted to
each state unemployment insurance program.
BLS considers these data to be a virtual
census of all nonagricultural workers. While
the data are drawn from January 1975, the
figures are more current than the Department
of Commerce Census of Manufacturers and
most likely approximate the current numbers
of establishments and production workers.

5. Due to the structure of the SIC codes,
which is based on products not processes,
additions to the SIC lit were made if it
appearedpossible that the manufacture of
those products might involve processing or
handling substances according to the TSCA
definitions. Since many of the industries may
perform a small amount of related processing.
only 10% of those workers are counted. Yet.
for many large industries, such as automobile
manufacturers, the study concluded that 10%
may be an overestimate because of the large
number of unrelated jobs. Furthermore,
counting 100% of the workers in Group 1
probably is an overestimate. Yet, the figures
offer a reasonable approximation of the
number of employees with work comparable
to that of production employees in the
chemical industry, and can serve as the
number of workers to be substituted in the
formula for estimating section 8(c)-type
allegations.

47M2
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Number of allegations from all sources1000
Production Workers

Also, the figures for the mining and
wholesale trade codes (10-14, 50-51) were
only available in 3-digit categories, and
therefore include some 4-digit categories that
would otherwise not be counted in the study
(e.g., Mining Services).

Results
Examination of the Standard Industrial

Classification Manual resulted in identifying
the following groups:

(a) Group 1. 100% employee potential
exposure
Number of SIC codes: 15 3.digit, 55 4-digit.
Number or establishments: 39,355.
Number of production workers: 3,174,951.

(b) Group 2. 107. employee potential
exposure
Number of SIC codes: 24 3-digit 308 4-digit.
Number of establishments: 543,075.
Number of production workers: 17,211,586.

The following equation estimates the
number of U.S. production workers (Section
8[c) Worker Population) involved in chemical
activities:
Group 1+[Group ,2(0.10)=Section 8(c)

Worker Population
3,174,951+1.,721,159=4,898,110

Appendix B-Report Impact Analysis

SIC Cateories---O% Exposure

Group I

Number
SIC 01

code Description report- Number of
ed employees
units

101 Iron Ores......................, 90 23,398
102 Copper Ores.............. 144 43,473
103 Lead & Zinc Ore. ....... 98 7.989
104 Gold Ores & Sliver Ore.... 259 3,953
105 Bauxite & Other Aluminum 18 488

Ores
106 Ferroatloyx Ores, Except 43 4,596

Vanadisum.
109 Miscelaneous Metal Ores.. 224 8.338
Ill Anthracite. ................. 146 3,587
121 Bituminous Coal........ 3.523 197.452
141 Dimension Stone .....-.. 265 3,597
142 Crushed & Broken Stone..... 1,498 40,367
144 Sand&Gravel ......... 2,700 '32,107
145 Clay. Ceramic and Refractory 213 8,279

Minerals.
147 Chemical & Pertilizer 202 24,897

Minerals.
149 Miscellaneous Nonmetallic 267 - 5,067

Minerals, Except Fuels.
221 Fnsh~ng Plants--Cotton .... 278 33,027
2262 Finishing Plants-M-M.Ade 315 29,544

Fiber & Silk.
2269 Fin!Whng Plants Textfies._ 225 14,502
2611 Pu'p Mls.......... 79 15:102

2621 Paper Mills. Except Bldg. 433 173,536
PapermIlls.

2831 Paperboard MIAls............ 237 63,785
2641 Paper Coating & Glazing. 445 54.527
2812 Alkalies and Chlorine.. 73 23,476
2813 Industria Gases ......... 393 17,344
2816 Inorganic Pgments..... 115 13,713
2819 Industrial Inorganic 735 99,180

Chemicals. -
2821 Plastic Materials.............. 590 83.400
2822 Synthetic Rubberr..--- 84 15,239
2823 Cellulosic Man-Made Fibers.. 30 25,076
2824 Synthetic Organic Fibers, Ex. 78 93,109

Cellulosic.
2831 Biological Products............ 225 19,321
2833 Medicinal Chemicals ............. 125 16,368
2841 Soap & Other Detergents~ 549 38,371
2842 Speciality eang g.. 980 28.061
2843 Surface Active Agents, 198 6,002

Finishing Agents etc..

Number
SIC of

code Description report- Number of
ed emp!oyees

units

2844 Perfumes, Cosmetics & 585 47,738
Other Toet Preparations.

2851 Paints & Vamshes...... 1.497 62.851
2861 Gum & Wood Chemicals.. 139 5.650
2865 Cyclic Crudes 8 Cyclic 208 33.008

Intermediates.
2869 Industrial Organic Chemicals. 415 119.231
2873 Nitrogenous Fertiizem.. 206 12,315
2874 Phosphatic FerbI;zers....... 139 15.444
2875 Fertilizers. Mixing Only.- 572 14,180
2891 Adhesives & Sealants...... 506 12.152
2893 Printing Ink ...... 417 12,152
2895 Carbon Black ........... 33 4,361
2899 Chemicals & Chericals 955 36,283

Preparations.
2911 Petroleum Reflnng .......... 575 155,358
2951 Paving Maxtures & Blocks....., 625 10,225
2952 Asphalt Felts & Coang.,- 215 16,619
2992 Lubricating Oils & Greases - 308 8,023
2999 Products of Petroleum & 45 2146

Coal NEC.
3011 Tires & Inner Tubes- _.....' 201 129,088
3021 Rubber & Plastic Footwear.. 102 30,936
3031 Reclaimed Rubber. - 22 767
3041 Rubber & Plastic Hose.-- 100 18,451
3069 Fabricated Rubber.......-...... 1,212 107,34k
3079 MLc. Plastic Products..- 7,978 327,331
3111 Leather Tanning & Finishing. '468 21,172
3241 CemenL Hydraulic ..... . 214 32680
3274 Ume - 106 327,331
3312 Blast Furnaces, Steel Works, 468 21,172

& Rolling Mils. 477 607,079
3313 Etectrometallurgca Products. 58 '16,999
3331 Primary Smelting & Refining 29 17,416

,of Copper.
3332 Primary Smelting & Refining 19 3.134

of Lead.
3333 Primary Smelting & Refining 15 6,424

of Zinc.
3334 Primary Production of 50 32982

Aluminum.
,3339 Primary Smelting & RefinIng 99 10,296

of Non-Ferrous Metals
NEC..

3471 Electroplating, Plating & 3,414 54,491
Po.ishing.

3479 Coating Engraving& Allied 1.478 28.132
-Services.

Total ............. 39,335 3.174,951

SIC Categories-O% Exposure

Group H

SIC Number Number of
code Description at employees

report-
ed

units

131 Crude Potroleurn & Natural 6,325 145,846
Gas ULquids.

132 Natural Gas..-..... 120 4,262
2074 Cottonseed Oil Mas..... 110 7,730
2075 Soybean 0.1 Mitts ... 78 9,334
2076 Vegetable Oil Mills........ 44 2,220
2077 Animal & Marine Oi M,113- 430 11,747
221 Broad Woven Fabric Mls, 427 158,288

Cotton.
222 Broad Woven Fabri Mils, 478 101,628

Man-made Fiber & Silk.
223 Broad Woven Fabric Mls, 211 21,520

Wools Including Dying &
Finishing.

224 Narrow Fabrics & Other 449 23.199
Smad,vareas Mills.-

225 Women's Full Length & Knee 284 33,341
Length Hosiery.

2252 Hosiery, Except Women's 401 28,897
1 Full & Knee Length.

2253 Knit Outenvear Ils........... 1.059 67,102
2254 Knit Underwear M.Is......... 114 32,684

SIC Number Number of
code Description of erployees

report,
ed

units

2257 Circular Knit Fabric Mdis..... 076 01,023
2258 Warp Knit Fabric Mills........ 328 20,370
2259 Knitting Mils. NEC . 65 4.450
2271 Woven Carpets & Pad.. 10l 7,201
2272 Tufted Carpets & Rugs .......... 407 43,080
2279 Carpets & Rugs, NEC0 ... 89 940
2281 Yam Spinning ills.......... 401 73,039
2282 Yarn Texturizing ........ 17 18,5515
2283 Yam Mlls, Wool ................. 115 11,488
2284 Thread Mile ........................ 79 10.093
2291 Felt Goods, except Woven 75 4,107

Felts & Hats.
2292 Lace Goods..... -... 101 2,762
2293 Paddings & Upholstry Filling.. 127 5,720
2294 Processed Waste & 169 0,110

Recovered Fiber,
2295 Coated Fiber ...................... 191 11090
2296 Tire Cord & Fiber ................... 29 11,993
2297 Nonwoven FabrIcs......... 32 3,110
2298 Cordage & Twin e ................. 170 10,440
2299 Textile Goods, NEC .............. 137 01003
2311 Men's & Youth's Suits & 754 92.370

Coata.
2321 Men's Nightwear ........ 830 111.349
2322 Men's Underwear.......e... 94 18,010
2323 Men's Neckwear............ 259 0,270
2327 Men's Trousa. .............. 653 02552
2328 Men's Work Ctothing ........... 471 00,994
2329 Clothing, NEC ...... . 0 76 60,84
2331 Women's Blouses. Waists & 884 45,742

Shirts.
2335 Women's Dresses....... 4,700 150,600
2337 Women's Suits & Skirts .......... 1,571 60,902
2339 Women's NEC.......... 2,292 111,144
2341 Women's Underwear.......... 041 72.179
2342 Brassieres & Girdles ............. 322 94,1802351 Mdiey............... 13 2.031

2352 Hats & Caps;....................... 263 12.620
2361 Girls' Dresses, Blouses....... 475 24.611
2363 Gids' Coats & Suits-.......... 173 7,200
2369 GIrls' Outerwear.. ......... 432 02,162
2371 Fur Goods - -...............,.- 772 4.072
2381 Dresses & Work Gloves ....... 150 14,399
2384 Robes & Dressing Gowns...... 203 7,910
2385 Rain Coats .......-.. ,-.....,.... 260 14.008
2386 Leather & Sheep Unod 213 5.239

Clothing.
2387 Apparel. Belts............ 284 0,154
2389 Apparel, NEC ..................... 219 5,324
2391 Curths & Draperies-......... 1,219 24.23
2392 House Fumlshlngs................ 1,092 07.400
2393 Textile dgs., ........................... 210 7,911
2394 Canvas & Related Products.. 980 12,152
2395 Pleating, Decorative & 933 11,554

Novelty Stitching.
2396 Automotive Trimmings......... 635 23,102
2397 Schifil Machine Embroideries 256 2,952
2399 Fabricated Textile Products., 625 20.92

NEC.
2411 Logging Camps ................. 13.055 60,704
2421 Sawmills & Planing Mills .... 7,08 160,845
2426 Hardwood Dimension & 885 26,060

Flooring Mills.
2429 Special Product Sawmils...... 510 6,713
2431 Millwork..2........................ 2.472 55,021
2434 Wood Kitchen Cabinets. 2,470 03,954
2435 Hardwood Veneer & Plywood 317 22,303
2436 Softwood Veneer & Plywood. 245 35,690
2439 Wood Containers ................. 488 0.685
2511 Wood Household Furniture... 2,058 124,701
2512 Wood Household Furniture 1,514 60.220

Upholstery.
2514 Metal Household Furniture 507 27,309
2515 Mattresses & Box Springs..... 1,040 0 1150
2517 Wood Television. Radio 113 10,940

Phonograph & Sewing
Machine Cabinets.

2519 Household Fumiture NEC..... 148 2.945
2521 Wood Office Fumilure.........., 202 11,903
2522 Metal Office Furniture ........ 208 30,150
2531 Public Building & Related 372 24,074

Furniture.
2541 Wood Partitions, Stelving, 537 26,43

Lockers, etc.
2542 Metal Partitions & SheMng.. 637 24,709
2591 Draping Hardware. Window 6o 13,147

Blinds & Shades.
2599 Furniture & Fixtures NEC...... 202 0,764
2642 Envelopes ............. ..... 260 23,457



Federal Register / Vol. 45, No. 135 / Friday, July 11, 1980 / Proposed Rules 47025

SIC Number Number of
code Description of erryees

report-
ed
units

2643 Bags. Except Textile Bags.- 578 46.475
2645 Die.Cut Paper Papebord & .423 16.869

Cardboard.
2646 Pressed & Molded Pulp 54 4,535

Goods.
247 Sanitary Paper Products- 102 19.344
2648 Stationery. Tablets and 88 5,707

Related Products.
2649 Converted Paper and 524 28.302

Paperboerd NEC.
2651 Folding Paperboard Boxes-. 587 41.827
2652 Set-Jp Paperboard Boxes-. 340 12,916
2653 Corrugated & Solid Fber 1.349 95,713

Boxes.
2654 Sanitary Food Containers- 180 25.833
2655 Fiber Ca s Tubes. Drums & 299 18.643

in"lar Products.
2661 Buiding Paper & BuLrn 108 11,633

Board Ms.
2711 Newspapers: Publin, 8.527 382.066

Publisting & Printing.
2721 Periodicals. Publisg.. 2-832 69.081
2731 Books. R shing & Pinting_- 1,55 67,643
2732 Book Putin 215 27.681
2741 Misc. Publishir - 2276 38.231
2751 Commercial Printing - 11.489 184.256
2752 Commercal Printing 9.229 168.521

Uiiograpo
2753 Engraving & Plate Priftg.. 595 11.091
2754 Commercial Printing Gravuz. 124 8.350
2879 Pesticides & Agricultural 357 22,027

Chemicals NEC.
3131 Boot & Shoe Cut Stock-_ 263 9.705
3142 House Slipper - 102 8.994
3143 Men's Footwear__ 241 59,111
3144 Women's Footwear -_ 324 68,434
3149 Footwear, except Rubber 243 22.908

NEC.
3151 Lsath Gloves&kItlene.. 108 4,817
3161 Luggage 277 14,176
3171 Womrn'S Handbags & 442 16,926

Puras.

3172 Personal Leath" Goods Ex. 308 10,835
Wornens Purses.

3199 Leather Goods. NEC..-.. 405 8,143
3211 Flat Glass 86 1.164
3221 Glass Containers 139 69.527
3229 Pressed & Blown Glass-. 327 56.500
3231 Glass Products 883 35.903
3251 Brick & Structural Clay Tie - 371 19,045
3253 Ceramic Wal & Floor Tie - 98 8.990
3255 Clay Refractories__ 157 13.579
3259 Structural Clay Products-_ 124 6478
3261 Vitreous China Plumbing 80 8.817

Fixtures.
3262 Vitreous China Table and 21 5,341

Ktcheo Articles
3263 Fine Eartlhenware 12 5,124
3264 Porcelain Electrical SWpies. 79 12.115
3269 Pottery Products NEC -. 582 13.370
3271 Concrete Brick & Block.- 1.388 21,952
3272 Concrete Products..-... . 3,552 66,165
3273 Ready-Mxed Concrete.- 4.212 75.900
3275 Gypsum Products 126 13,70
3251 Cut Stone & Stone Products. 937 12435
3291 Abrasive Products - 366 26.318
3292 Asbestos Products - 165 24.487
3293 Gaskets, Packing & Seaing. 382 25,409
3295 Minerals & Earth, Ground- 455 14.449
3296 Mineral Wools - 158 23.120
3297 Nonclay Refractories - 96 11.237
3299 Nonmetallic Mineral Products 417 5,711
3315 Steel We Nails__ 192 21.250
3316 Cold Roed Steel Sheet Strip 184 18.843

& Bars.
3317 Steel Pipe & Tubes - 208 29,414
3321 Gray kon Foundries 963 156225
3322 Malleable kon Foundres.... 72 23,166
3324 Steel Investment Foundries . 58 11,306
3325 Steel Foundries NEC - 242 57.309
3341 Secondary Smelng & 376 19,309

Reing of Nonferrous
Metals.

3351 Rolling. Drawing & Extruding 158 30.632
of Copper.

3353 Aluminum Sheet, Plate. & 85 30.350
Foi.

3354 Aluminum Extruded Products. 183 28.981
3355 Alukinum Roling & Drawing 24 5,252

NEC.

SIC
code

Number Number of
Dsar~~n of alowse

ed
Wft

35 Rolling. Dr*g & Extu*g 177 1e,762
of Nonferos Metls.

S35 Drawing & louisteig ol M6 12,60
Nonferrous Wre.

6 Alumkinum Foundnes - 6 45.6%5
33 Bras. Bror.. Copper. 560 20,170

Copper B Aloy
Foorsues.

336 NonleousFountlife NEC-. 425 16.006
3396 Melal eotTreeinlg.. 440 10.911
3399 Primary Metal Products NEC. 237 8.749
3411 WA" C a . 421 IM.620
3412 Metal Stvpp Garrels 167 12.237

- Drums elo.
3421 Cutlery 148 153,8
3423 Hand & Edge Tools, Ex. 743 49,621

TOOIL

3425 HendSaw&SawBklde.. 119 7.655
3429 Hardware NEC- 1,973 85.4a0
3431 Enameled kon MeW Santa y 133 9.475

were.
3432 Purbing Fau Ffitngs & 243 20.417

Trmn
3433 Healng EqvLpmrn Except 379 29.217

Electric Warm Ai Furnace.
3441 Fabricated sMctral Meta- 2,078 106.912
3442 Met Doors, Sask. Fmm 1.42 62,464

3443 Fabricated Plate Wor -. 1,660 149,457
3444 Sheo MOW Work.-......--. 3.06 64.00
3446 Archstc" & Or td 2,O0 30.66

mOw Work
3448 Pr MOWcd MeW Bu&* 448 18.458

& Componenle.
3440 Misc. Moel Yiork 333 9,734
3451 Screw Madie Products-_ 1,061 49.075
3452 Bolte Screws Rie& 721 56.5325

Washers.
3482 MOW For"hig & Sl3ar ergi 497 85.021
2483 1.....- 33 4,o61
3486 Atomolive Slsmnsigs - 204 6712
3406 Crowns & Cloes 37 $.057
3409 MeW Sta pirngs NEC- . 2,260 110.831
3493 Steel Springs Except We- 163 7,962
3494 Valves &P pe Ftgs. 783 9237
3495 Wes 4ngs , 258 13.648
3496 Mac. Fabncatd ie 1.201 46.026

products.
3497 Metal Foil & Lea_ _ 48 2.461
3496 Fabncated " - 479 23.912
3499 Fabricated Metal Pmdocls6 123 40.436

NEC.
3511 Sluem. Ga & Hyrauic 83 49238

Turbines & Ganeators.
3519 Internal Combuston Enginre. 155 75,792
3523 Farm Mbcwy & 1,624 159.629

3524 Garden Tractors & Garden 135 20.556Equipment
3531 Con bn Med*y & 701 153 975E:quqm.nLm
3532 M"V nMaecery & 254 29.52

3533 Oi Fid Machnery & 311 57947
Eq^u--L

3534 E"o & Moving 167 14.647

3535 Corveyors & Conrveying 50.4 M8723Eupv

3536 Hois 252 26806
3537 kndustne Truck. Tractors. 39 34383

Traders.
3541 Machine Tools. MeW Cuttng 878 70,768
3542 Madle Tools. M"W 339 29.055

Fom*Xa.
3544 Special De & Tools. 7.29 119.176
3545 Mbn Tool Accessones-. 1,861 59,676
3546 Power Omn Hard Tools - 127 22995
3547 Ro&g Is Matwi"y & 56 14.488

Eq^-A-nL
3549 MeW Wor" Maclwy 199 13948

0 NEC.

3551 Food Products Macaney- 751" 43,023
3552 Textil Ma 'iey 621 36.178
3553 Wood Work"g Macay 296 13.15'
3554 POWerlndusiree Machinery-. 211 M8926
3555 Pmtng Trades Mac y & 619 30.315

3559 specal industry Macinery. 1.061 57.58
NEC.

SiC NMber Nunter of
Code Desriton Of emnplyees

repor-
ad

unts

3.%1 Pumps & pai v 506 57.010

3562 Ball & RPle Beari 183 50279
3563 Ai & Gas Compressors- 143 28,714
3584 Blow"r& Exhast F&M. -_ 502 34.389
35 Industria Pan - 968 10.002
356 Speed Claners & rxiustial 267 25.113

Hig Speed Drives.
3%87 kiW Pc.s Funaces 327 19,860

& O",M.

366 Mechanical Pwer 180 24,083
Tranwifeon Engine

3569 General kd. Macunery & 836 46.211
Eq.APrs

3572 Typeor 32 17.975
3573 EWWcMu Corrvuing & 738 219.277

3574 c* fn and Accountig 58 31,913
Machunes.

37 Scales end Balncs. Except 7.254

35711 Offic Macture NEC- 1 9 25.448
351Aufonbc Mrcarg l0t 8,155

Madvnes.
356 Conmerciel tLazndiy & Dry 91 5,764

5W As Cordboning & Industial 658 110.64

Eq-vfnt
3W8 Meen g ard aspearg 29 5,15

Pura
3560 Serice Idusty Macines. 6M2 31.868
MM Carburflos Pistons. Piston 218 10.47

RInge and VaWe.
3M McNey .cept Electrical 14.4M0 202.011

NEC.
3612 Power. Dilrbion. & 368 5G.474

Sp~cIyVTraisomers.
3613 eollchge and 5.,wilboard 588 8e,854

2 Ioors and Genwoana . 437 117,906

3623 Wlding Apperaks Elc ic 157 17,528
3624 Cation "n Grapt-M 76 14.236

362 EWcrta Irmwela 148 11.311
Apratus. NEQ

3631 Houshold COn 86 18.704

36 Househld Refgeralors & 54 34.278
Home and Farm Freezer

3M3 Household Laxnty 36 20.100

3034 Elecft Housewares & Fans- 26 46,188
6 Household Vacuum Clesars 32 9.068

me3 Seein Macves 84 6.36
36M Housed Appliencas NEC- 87 14.793
3641 Eec Ic Lamps - 251 39,026
35U3 Curent Carrping Winng 528 71.=2

X4 Ior f-tc-arri- wrg 2D4 2Z362
Devices.

3645 Reider" Eecti gLV" 666 19.684
Folunecs

3646 COMaoal, ixstrial. 191 15.375
k~InGIILonal EdctIcal
Lgifau Fixkree.

3647 VahcW L'ling Eqzpmrt 50 12603
3648 Lghing Equipent NEC-.... 137 6.294
361 Rado & TV Rfeikg Sets. 525 87.481

2 PRoo Record & Magnetic 624 22.187
Tape.

3661 Telphon & Telegraph 33 164,121

3662 Rado & TV Tnirntlirg 1,566 322.595

367 Radio &J -ecmting Tubes. 40 12e06
372 Caode Ray PMUke Tubes.-. 67 11,%8
3673 Trwwtt4g Industral & 60 17,213

Speca Purpose Electron
Tubes.

3674 Sem$condoclors & Related 497 126.549
060cm

3675 E ectrorc Capacitors - 102 19.181
3676 ReS., is for Electronic 59 8,344

3677 Electronic Cois. 274 16294
TrAnsno' nes. e-s c

3678 Corineckor. for Electronic 36 Z.843
Applicators.
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Description
Number -Number of
- of employees
report-

ed
units

3679 Electronic Components NEC. 2.465
3691 Storage Batteries.......... 241
3692 Primary Batteries, Dry and 72

WeL
3693 X-Ray Equ1pment..... 142
3694 Electrical Equipment for 341

Internal Combustion
Engines.

3699 Electrical Equipment NEC. 292
3711 Motor Vehcles and 334

Passenger Car Bodies.
3713 Truck & Bus Bodes ..... 730
3714 Motor Vehicle Parts & 1,719

Acce.sories.
3715 TruclkTrailem - - 366
3721 Aircraft. ....... .... 222
3724 Aircraft Engines ... . 248
3728 Aircraft Parts 1,048
3731 Sho Buiding & Repair.- 456
3732 Boat B- iding & Repa&--- 1,703
3743 Railroad Equipment. - 145
3751 Motorcycles & Bicycles- 250
3792 Travel Tralers & Campers . 1.029
3799 Transportation Equipment. 363
3811 Engineering Laboratory. 718

Scientific EquipmenL
3822 Automatic Controls for 252

Regulating Commercial & -
Residential Environments.

3824 Totalizing Fluld Meters & 124
Counting Devices.

3825 Instruments for Measuring & 509
Testing Electricity &
Electrical Signals.

3829 Measuring & Controlling 328
Deices NEC.

3832 Optical Instruments & Lenses 418

3841 Surgcal & Med.cal 542
Instruments & Apances.

32 Surgical Supplies & 1.002
Appancs

3843 Dental Equipment ....... 37-6
3851 Ophthalmic EquipmenL-. 933"
3861 Photo Eqzspment & Supplies. , 682
3873 Watches, Clocks, Clockwork 237

& Suppqes.
3911 Jewery Precous Metal ..... 1,812
3914 Siverware, Plated Ware, 242

Stainless Steel.
3915 Jewe!era Materls-.... 577
3931 Mus~cal Instruments. _ 361
3942 Do2is.. .............. 252
3944 Games, Toys, & Chldren's 696

VehIcles.
3949 Sporting and Athletic Goods, 1,547

NEC.
3951 Pens &Mechanical Pencils- 111
3952 Lead Pencils. - _ 154
3953 Marking Devices _..... 556
3955 Carbon Paper & Inked 103

Ribbons..
3961 Costume Jewelry-- - 1,341
3962 Feathers, Plumes, Artificial 291

Trees & Flowers.
3963 Buttons .. 197...... 1
3964 Needles, Pins, Hooks, & 288

Eyes.
3991 Brooms & Brushes.......... 437
3993 Signs & Advertisng Displays. 2662
3995 Burial Caskets.......... 420
3996 Linoleum, Asphalted-Felt- 21

Base Floor Covers.
3999 Manufacturing Industry ..... 2,158

492 Gas Production & Distribution 1.837
501 Automotive Vehicles & 27,650

Automotive Equipment
502 Furniture & Home 9.455

Fumtshings.
503 Lumber & Construction 13.484

Materials.
504 Sporting Goods, Toys, & 5,002

Hobby Goods.
505 Metals & Minerals, Except 7,891

Petroleum.

140,145
25,236
12,138

17,081
62373

11,663
347,584

45,593
361.418

21,856
305,564
133.864

98,716
165.901
38,401
60,482
12.277
27,820
9,083

65,608

37.623

15,017

64,062

17,758

22,495

42,227

.56,178

15,056
37,817

125.209
32,628

31.315
11,528

8,826
25,177
6,394

39,178

62,652

9,788
8,285
8,340
4,985

28,786
4,926

3,849
16,384

15,899
41.282
13.633
8,134

50,145
159,390
357.253

85,967

145.810

55,151

126,288

SIC Number Number of
code Description, of empioyees

report-
ed

units

508 Electrical Goods _ _ _ 23,934
507 Hardware, Plumbing, & 18,378

. Heating Equipment.
508 Machinery, Equipment & 79,375

Suppiles.
509 Misceilaneous Durable 22,146

Goods.
511 Paper& Paper Goods _.. 8,796
513 Apparel,-Piece Goods, & 17.291

Notions.
516 Chemncals & Alled Products. 9,626
517 Petroleum ....... 16,885
519 Miscellaneous Nondurabe 33,341

Goods.
Total .. . 543,075

356,356
206,792

1,002,867

193,205

116,251
154,027

109.609
225,181
313,787

17,211,586

[FR Doc. 620490 Filed 7-0-. a45 &Saml

BILLING CODE 6560-01-M
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DEPARTMENT OF LABOR

Employment Standards
Admlnistratiorn, Wage and Hour
Division ,

Minimum Wages for Federal and
Federally Assisted Construction;
General Wage Determination
Decisions

General wage determination decisions
of the Secretary of Labor specify, in
accordance with applicable law and on
the basis of information available to the
Department of Labor from its study of
local wage conditions and from other
sources, the basic hourly wage rates and
fringe benefit payments which are
determined to be prevailing for the
described classes of laborers and
mechanics employed on construction
projects of the character and in the
localities specified therein.

The determinations in these decisions
of such prevailing rates and fringe
benefits have been made by authority of
the Secretary of-Labor pursuant to the
provisions of the Davis-Bacon Act of
March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacon Act; and pursuant to the
provisions of part 1 of subtitle A of title
29 of Code of Federal Regulations,'
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of'Secretary of
Labor's Orders 12-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in these.
decisions shall, in accordance with the
provisions of the foregoing statutes,
constitute the minimum wages payable
on Federal and federally assisted
construction projects to laborers and
mechanics of the specified classes
engaged on contract work of the
character and in the localities described
therein.

Good cause is hereby found for not
utilizing notice and public procedure
thereon prior to the issuance of these
determinations as prescribed in 5 U.S.C.
553 and not providing for delay in
effective date as prescribed in that
section, because the necessity to issue
construction industry wage
determination frequently and in large
volume causes procedures to be
impractical and contrary to the public
interest.

General wage determination decisions
are effective from their date of

publication in the Federal Register
without limitation as to time and are to
be used in accordance with the
provisions of 29 CFR Parts I and 5.
Accordingly, the applicable decision
together with any modifications issued
subsequent to its publication date shall
be made a part of every contract for
performance of the described work
within the geographic area indicated as
required by an applicable Federal
prevailing wage law and 29 CFR, Part 5.
The wage rates contained therein shall
be the minimum paid under such
contract by contractors and
subcontractors on the work.

Modifications and Supersedeas
Decisions to General Wage
Determination Decisions

Modifications and supersedeas
decisions to general wage determination
decisions are based upon information
obtained concerning changes in
prevailing hourly wage rates and fringe
benefit payments since the decisions
were issued.

The determinations of prevailing rates
and fringe benefits made in the
modifications and supersedeas
decisions have been made by authority
of the Secretary of Labor pursuant to the
provisidns of the Davis-Bacon Act of
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of
other Federal statutes referred to in 29
CFR 1.1 (including the statutes listed at
36 FR 306 following Secretary of Labor's
Order No. 24-70) containing provisions
for the payment of wages which are
dependent upon determination by the
Secretary of Labor under the Davis-
Bacon Act, and pursuant to the
provisions of part 1 of subtitle A of title
29 of Code of Federal Regulations,
Procedure for Predetermination of Wage
Rates (37 FR 21138) and of Secretary of
Labor's Orders 13-71 and 15-71 (36 FR
8755, 8756). The prevailing rates and
fringe benefits determined in foregoing
general wage determination decisions,
as hereby modified, and/or superseded
shall, in accordance with the provisions
of the foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged in contract
work of the character and in the
localities described therein.

Modifications and supersedeas
decisions are effective from their date of
publication in the Federal Register
without limitation as to time and are to
be used in accordance with the
provisions of 29 CFR Parts 1 and 5.

Any person, organizatfon, or
governmental agency having an interest
in the wages determined as prevailing is

encouraged to submit wage rate
information for consideration by the
Department. Further information and
self-explanatory forms for the purpose
of submitting this data may be obtained
by writing to the U.S. Department of
Labor, Employment Standards
Administration, Wage and Hour
Division, Office of Government Contract
Wage Standards, Division of
Construction Wage Determinations,
Washington, D.C. 20210. The cause for
not utilizing the rulemaking procedures
prescribed in 5 U.S.C. 553 has been set
forth in the original General
Determination Decision.

New General Wage Determination
Decisions

None.

Modifications to General Wage
Determination Decisions

The numbers of the decisions being
modified and their dates of publication
in the Federal Register are listed with
each State
Connecticut:

0T79-2010: April 6, 1979.
0T79-2011: April 6.1979.

Florida:
FL79-1110: July 20.1979.
FL80-1064: April 25, 1980.

Louisiana:
LA8O-402,: Juno 13. 1980.
LA80-4039: May 23, 1980.

Maryland:
MD79-8031: Novembcr 30, 1979.

Missouri:
M080-4040: Juno 1. 1980.

Montana:
MT80-5120: June 27, 1980.
MTSO-5121: June 27. 1980.
MT80-5122. June 27,1980.

Nmw Mexico
NM79-4103: November 2. 1979.
NM79-4104: November 2,1979.

Pennsylvania:
PAB0-3025 April 11, 1980.
PA8O-3029: April 25. 1080.
PA80-3038: May 23,1930.

South Carolna:
SC80-1047: January 25, 1930.

Texas:
TX80-4001: January 4,1980.
TX80-4003: January 4, 1980.
TX80-4004: January 4, 1980.
TX80-4006: January 4, 1980.
TX80-4028: April 25.1980.
TX80-4031: Juno 6.1980.
TX0-4033: May 16, 1980.
TX80-4034: June 6. 1980.
11(80-4035: June 20, 1980.
T80-4038: June 20, 1980.
TX80-4037: May 10. 1980.

Supersedeas Decisions to General Wage
Determination Decisions

The numbers of the decisions being
superseded and their dates of
publication in the Federal Register are
listed with each State. Supersedeas
decision numbers are in parentheses
following the numbers of the decisions
being superseded.
Michgan

Ml80-2017(M80-2053Y Marth 21. 1980,
Oho

0H79-2064(0H80-2048) July 6,1979.
OH78-2148(0H80-2024) November 13,
1978.

I I I I
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Cancellation of General Wage
Determination Decisions

The general wage decisions listed
below are cancelled. Agencies with
construction projects pending to which
one of the cancelled decisions would
have been applicable should utilize the
project determination procedure by
submitting Form SF-308. See
Regulations Part 129 CFR 1.5. Contracts
for which bids have been opened shall
not be affected by this notice. Also
consistent with 29 CFR 1.7(b)(2), the
incorporation of one of the cancelled
decisions in contract specifications, the
opening of bids is within ten (10) days of
this notice, need not be affected.
IN77-2070-Grant County, Indiana dated

May 13,1977 in 42 FR 24555--Residential
Construction

IN77-2025-Miami County, Indiana dated
February 18,1977 in 42 FR 10198--
Residential Construction

IN77-2093--Bartholomew County, Indiana
dated May 27,1977 in 42 FR 27551-
Residential Construction

IN77-2012-Jackson County. Indiana dated
February 11, 1977 in 42 FR 8913-
Residential Construction

IN77-2014-Jobnson County, Indiana dated
February 11, 1977 in 42 FR 8914-
Residential Construction

IN77-2096--Lawrence County. Indiana dated
May 27,1977 in 42 FR 27552-Residential
Construction
Signed at Washington, D.C. this 3rd day of

July 1980.
Dorothy P. Come,
AssistantAdministrator, Wge and Hour
Division.
BILLING CODE 4510-27-M
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COUNCIL ON WAGE AND PRICE
STABILITY

6 CFR Part 705

Request for Comments on
Modifications of Voluntary Price
Standards

AGENCY: Council on Wage and Price
Stability.
ACTION: Request for comments on
modifications of voluntary price
standards.

SUMMARY: The Council is seeking broad
public participation in evaluating the
voluntary price standards program.
Public input analyzing and reviewing the
second program year is essential for
designing an effective third-year
program.

To facilitate preparation of comments,
the Council has provided background
information on issues that must be
resolved for the third program year.
These practical and conceptual issues
raise'a number of possible modifications
of the standards.

Assuming that there will be a third
program year, the Council intends to
publish interim final price standards in
September 1980.
DATES: Written comments on
modifications of voluntary'price
standards should be submitted by
August 1, 1980.

ADDRESS- Send comments to: Office of
General Counsel, Council on Wage and
Price Stability, Winder Building, 600
17th Street N.W., Washington, D.C.
20506.

FOR FURTHER INFORMATION CONTACT:.
Patrick Macfarland (202) 456-6286.

SUPPLEMENTARY INFORMATION: The -
Council is specifically soliciting
comments on the-issues presented in
this document, although comments on
any related issues will be appreciated.
Comments should be sent to the above
address no later than August 1, 1980.

Authority: Council on Wage-and Price
Stability Act, Pub. L. 93-387, as amended (12
U.S.C. 1904, note); E.O. 12092 (November 1,
1978); E.O. 12161 (September 28,1979).

Issued in Washington, D.C. July 7,1980.
R. Robert Russell,

Director, Council on Wage andfPrice
Stability.

THE PAY/PRICE STANDARDS
PROGRAM; EVALUATION AND
THIRD-YEAR ISSUES

Table of Contents
I. INTRODUCTION

II. EVALUATION OF THE PROGRAM
A. Analysis of Aggregate Wage and Price

Data
1. Price Performance
2. Wage Performance-
3. Wage Distributions
4. Simulation Results

B. Analysis of Company-Specific Pay Data
C. Analysis of Company-Specific Price Data
D. Conclusion ,
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I. Introduction

The purpose of this document is to
solicit public comment on one of the
central components of the broad anti-
inflation program that the President
announced in October 1978-the
voluntary pay and price standards.
During the first year of the program, the
standards restrained the rise in prices
and employment costs in the industrial
sector of the economy. But accelerating
inflation created problems for designing
the second-year program, and we
observed at that time that some of the
provisions of the standards created
distortions or inequities. To initiate the
process of evaluation and review and to

encourage public participation, we
published an Issue Paper on August 7,
1979, requesting comments on the first-
year standards. The paper included an
economic review of the first program
year as well as a discussion of
conceptual and practical issues on
which we particularly wanted the public
to focus.

The response to the Issue Paper was
helpful in developing the second-year
standards-not only in revealing how
the public perceived the program but
also in getting the public's views on
some of the options for resolving the
technical issues. After considering the
responses to the Issue Paper, the
Council on September 28, 1979,
published interim final second-year
price standards. With minor changes,
these standards became final on
November 1, 1979.

As a result of comments that this
program, unlike previous ones, had not
included a clearly defined role for
representatives of labor, management,
and the public, the-President created the
Council's Pay Advisory Committee, The
Committee, composed of 18 members--
six representatives each from labor,
business, and the general public-was
given a variety of tasks, with Its
principal assignment being to
recommend modifications of the pay
standard, including the basic pay
limitation, the inflation assumption for
evaluating cost-of-living-adjustment
clauses, and the adjustment for
employee units not covered by such
clauses. The Council's Price Advisory
Committee was also created to include
six representatives of the general public
and it was asked to comment on the
revised price standard developed for the
second program year.

As we approach the end of the second
program year, we confront the question,
once again, of whether the pay and price
standards should be extended for a third
year, and, if so, with what changes,
major or minor. Historically, programs
like this tend to diminish in
effectiveness over time and may
develop distorti6ns and inefficiencies,
Against these considerations, we must
weigh the manifest need for continued
pay and price restraint, and the doubt
that restrained monetary and fiscal
policy alone can limit inflation except at
excessive costs.

Because the comments we received
last year were helpful and because
many interested parties have asked for
one, we have published another Issue
Paper. Like last year's, it includes an
evaluation of the standards program to
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date, drawing on both published
aggregate data and aggregated
company-specific data supplied to the
Council (although the latter are
available so far only for the first
program year). This evaluation
(presented in Section II) constitutes a
regulatory review of the standards
program. Section mI attempts to identify
both fundamental issues-including the
most fundamental one of whether the
standards should be.continued in
something like their present form-and
technical issues on which we wish to
have the public's comments.

The situation with the pay standard
differs from that with the price
standards. The Council adopted the
present pay standard only recently after
lengthy consideration by and
consultation with the Pay Advisory
Committee. We have therefore decided

that it would be premature to publish a
discussion of pay-standard issues at this
time, although comment on this subject
is not precluded.

I. Evaluation of the Program

Our evaluation begins with a review
of wage and price developments both
before and during the program
(Subsection A). This cursory review
provides evidence about the program's
effectiveness-based upon both what
actually happened during the program
and estimates of what would have
happened in the absence of the program.
Subsections B and C use aggregated
company data supplied to the Council to
assess the extent to which companies
were constrained by the standards and
to quantify the amount of
noncompliance with the standards and

the various sources of slippage (i.e.,
variation from the basic pay and price
limitations attributable to exemptions,
exceptions, and exclusions].

A. Analysis of Aggregate Wage and
Price Data

1. Price Performance. When the anti-
inflation program was announced in
October 1978, the annual rate of
Inflation-as measured by the Consumer
Price Index (CPI)-was running about 9
percent (see Table 1). During the first
quarter of the program. the inflation rate
changed very little, but in early 1979 it
escalated sharply to about 13 percent.
Then, after remaining in the 13-to-14-
percent range throughout 1979, it rose
sharply again in early 1980 reaching an
annual rate of 18 percent, before falling
In April and May to an annual rate of 11
percent.

Table 1.--Seeced Cmaco ts ot 00 Conurer Prne Indx

CSeaeonmly ad~utawt annua perentage rat of change]

December Fdnt Progrs year Second pror-ea
1979

relatie Calendar calendar ChNVG owe preej*t cqa&t
kmportance 1978 19791
(percent) 78AI1 78U' 721 7314 79-VI 79-TZ 80:1 Uar, to

May:

AN 1 (100.0) 9 0 13,3 89 89 130 128 138 13.7 18.1 113
Energy C....es (6.9) 8.1 523 109 18-9 375 838 679 267 96.5 0.3
Mortgage Interest Cost (MqC) (7) 22.0 34,7 240 251 315 27.7 29.0 52.8 53.6 473
Food (17,7) 11.8 102 67 116 180 8.4 6.5 1Z.i 3.3 5.2

Al Items les MIC and Energy Commodltes (84.4) 84 92 77 72 1Q2 80 9.3 9-5 9.8 a8
Al Item le Food. MIC and Energy Comodibes (66.8) 7.3 90 79 69 87 84 10, 8.9 11.4 9.8
Undedying Rate 3 - (47.9) 6.5 7.8 66 7. 7.5 7,2 6.1 8.6 12.7 9.7
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-Rates of change from March to May; June figures are not yet avajable.
3The Consumer Pncg Index excdg the costs of food, energy. used cat snd home pxhae. M nc **ance, an tah&
Source: CWPS calculations based on data from U.S Depirlnent of Labor. Burxu of Labor Stics

These accelerations are commonly
cited as evidence that the pay/price-
standards program was ineffective. That
summary conclusion is not well
founded. The standards program
necessarily excludes many prices from
its coverage; it makes no sense to apply
standards that call for price restraint in
markets where sellers have little or no
discretion in setting prices-i.e., in
highly competitive markets, where
attempts to hold prices below market-
clearing levels would quickly generate
damaging shortages. We therefore
excluded from the program prices set in
organized exchange markets. We also
excluded raw-material prices, generally,
because most are determined in highly
competitive world markets, and
attempts fo restrict these prices
artificially could quickly reduce
domestic supplies. Also excluded are
prices set by sales contracts in effect
before the program, prices of new or
custom products (since it is impossible

to compute price changes for these
commodities), and interest rates (since
these are competitively determined and
are heavily influenced by policy
decisions of the Federal Reserve Board).
Despite these exclusions, about 60
percent of the economy is covered by
the price standards, as compared to
about 45 percent under the Nixon
Administration's mandatory controls.

The surge in the inflation rate in 1979
and early 1980 was the result primarily
of a sharp acceleration in prices not
covered by the standards. The world-
wide economic expansion that
continued throughout 1979 sent raw-
material prices skyrocketing. These
soaring, raw-material Prices rippled
through the American economy, forcing
many companies off the basic price
limitation and onto the gross-margin and
profit-margin limitations, which allow
uncontrollable cost increases to be
passed through.

The most dramatic raw-material price

surge wils the 110-percent increase in
crude-oil prices during 1979 and early
1980. This jump contributed to the 80-
percent increase in the U.S. energy-
commodity prices during that period. In
fact, the energy-commodity component
of the CPI, accounting for only 7 percent
of the weight, was directly responsible
for one-fifth of the overall increase in
consumer prices in 1979, and nearly one-
third of the price surge in the first
quarter of 1980.

There were, moreover, substantial
indirect effects, not only because energy
is an important input inta the production
process, but also because rising
consumer prices elicit higher wage
demands, and so inflate labor costs. It
has been estimated that the total effect
of energy-price increases is roughly
double the direct effect, although much
of the indirect effect is lagged. We
independently estimate that at least 2
percentage points of the inflation rate in
early 1980-on top of the 5.2 points of
direct impact-is attributable to the
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lagged effect of soaring energy prices in
1979.

Of course, not all of this increase in
energy prices can be attributed to the
doubling of crude-oil prices during this
period; a large part is attributable to the
substantially expanded margins of both
petroleum refiners and gasoline and
home-heating-oil retailers and
distribut6rs. Earlier this year, the
Council published a detailed analysis of
these expanded margins (Petroleum
Prices and the Price Standards,
February 25,1980).

Another important contributor to the
recent surge in the CPl was the steep
climb in interest rates. This contributes
directly to the measured rate of inflation
through the homeownership component
of the CPL Mortgage interest costs
increased 35 percent during 1979, andat
an annual rate of 54 percent in early
1980. Thus, the mortgage-interest
component of the CPI, whose weight is
only 82 percent of the total, was
responsible for one fourth of the total
inflation In 1979 and the first quarter of
1980.

Taken together, energy-commodity
prices and mortgage-interest costs,
which accounted for less than one-sixth
of the weight of the CPI, were
responsible for nearly half of the
inflation in 1979 and for over half of the
inflation in the first quarter of 1980.
Even more dramatic, they accounted for
three-fourths of the acceleration in ,
inflation from 1978 to 1979 and from 1979
to the first quarter of 1980.

No reasonable anti-inflation program
could have prevented the surge of
inflation caused by the escalation of
crude-oil prices and interest rates. No
petroleum importing country has
insulated itself from the world-wide
explosion of crude-oil prices. The U.S.
economy has, indeed, been the hardest
hit, because it is the most energy-
intensive 6ountry in the world other
than Canada (see section V of the
Council's Inflation Update, released
June 12, 1980). Similarly, any attempt by,
the Federal Reserve Board to prevent
the surge in interest rates by
accomodating the large demand for
credit would have exacerbated the
inflation by expanding the money
supply even more rapidly and adding to
aggregate demand. The degree to which
interest rates can be lowered by
expanding the money supply is limited
since high interest rates are as much a
result as a cause of high inflation rates.
(The inflation rate affects interest rates
by influencing price expectations and.
hence the expected real rates of return
from any given level of interest rates.)

For these reasons, both crude-oil
prices and interest rates have been

excluded from the program, and the very
large part of inflation for which they
have been responsible cannot be
attributed to noncompliance with the
standards. On the other hand, this
experience demonstrates the limitations
of wage and price standards as an
instrument for combating inflation: They
are essentially powerless to prevent
inflation caused by either excess
aggregate demand or surging raw-
materialprices.

The proper measure to be used in
assessing the program's effectiveness is
the behavior of prices in thesector of
the economy that it covers. No precise
index is available. As a proxy, we have
used the CPI-based underlying inflation
rate (the CPI less the food, energy,
homeownership, and used-car
components). This and other underlying-
rate concepts which are intended to
measure fundamental inflationary
pressures in the industrial and service
core of the economy (in contrast with
the effects of exogenous shocks such as
the crude-oil price increase] are
discussed in the Coucil's latest Inflation
Update (June 12, 1980).

The CPI-based measure of the
underlying rate of inflation was 6
percent when the program was
announced in October, 1978. It
accelerated very little until the third
quarter of 1979, when it moved up to 8
percent. Another gradual increase, to
about 8Y percent, in the fourth quarter
of 1979 was succeeded by an abrupt
ascent to about 12 percent in the first
quarter of 1980. The rise in the
underlying inflation rate reflected in this
measure was genuine; on the other
hand, the 12 percent figure
exaggerates it, since it reflects, in large
part, the-temporary surge of energy costs
through other sectors of The economy; a
surge that would be expected to abate;
with a lag, once the surge of energy
prices themselves abated.

Like the changes-in the entire CPI,
accelerations or decelerations of even
the underlying inflation rate do not in
themselves provide clear evidence of the
effectiveness or ineffectiveness of the
program. The ideal test, of course, is a
comparison of the 'actual inflation rate
with the rate that would have prevailed
in the absence of the program; we will
report some results of such comparisons
in the final segment of this section.
Another approach is to compare the
price increases that actually took place
with what the standards would have
allowed; thiswe will do here.

The underlying inflatioui rate during
the 1976-77 based period-as measured
by the CPI residual-was about 6-1/4
percent. Because the first-year price
standard called for price increases 1/2

percentage point below those in the
base period, one would expect, with
universal compliance and no slippage
(i.e., in the absence of larger price
increases attributable to exceptions and
exclusions from the general standard),
an underlying rate of inflation during the
first year of 5-3/4 percent. The actual
rate was 7-1/2 percent. suggesting
slippage and/or noncompliance of about
1-3/4 percentagepoints. As will be seen
in the next section, most of the slippage
is attributable to the passing through of
the surge in raw-material prices
throughout 1979 under the exceptions
and alternative standards available to
those with uncontrollable cost
increases.

In the sebond year, the price standard
was loosened by I percentage point.
Hence-again with universal
compliance and no slippage-one would
expect the underlying rate of Inflation to
have been about 6-3/4 percent. The
actual annual rate during the first
quarter of the second program year was
8-1/2 percent, indicating slippage of
about 1-3/4 percentage points-the
same as in the first program year. The
apparent slippage increased
substantially in the first quarter of 1980,
but appears to have declined since then,

To conclude, inflation rates in the
sectors covered by the standards appear
not to have been inexplicably larger
than would be eipected with universal
compliance and no slippage. Because
there was substantial slippage
attributable to the surge li raw-material
prices, the aggregate price data do not
support the contention that the
standards were ineffective.

2. Wage Performance The pattern of
changes of wages and other measures of
labor compensation suggest that the pay
standard has had a definite restraining
influence. Wage inflation during the first
year of the program was slightly below
the rate in the preceding year, despite
the sharp acceleration that took place In
the cost of living and concomitant
decline in real wages (see Table 2),
Union wages went up by 8-1/2 percent,
and nonunion wages by 7-1/2 percent.
The average increase in total prate
labor compensation (wages plus private
fringe benefits) was about 1/2
percentage point higher than in wages
alone, because fringe benefits increased
by 12 percent.

The 8-1/2 percent increase in total
private labor compensation during the
first year of the program was about 1-1/
2 percentage points above the 7-percent
pay standard. It thus appears that the
amount of slippage on the pay side was
slightly smaller than on the price side-
a result that is not surprising in view of
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the substantial increase in raw-material early 1980. The rate of increase of the
prices during that year. hourly earnings index moved up to 9-1/2

Wage inflation appears to have percent in the second half of 1979 and to
accelerated somewhat in late 1979 and 10 percent in the first quarter of 1980.

Tabie 2.-Seected Mesui of E ew Cwnwwabu (PM'le Nonfaim Seclor)I
f[esoalyl a*Med. arAnl perenae mtes o changel
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F scal Fiscal oxp ,'o y
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Employrmt Cost 1 8.0 7.7 8.2 6.1 82 7.8 8.7 10.0 100-

Union 7.9 8.4 8.7 8.2 7.4 87 91 108 95
Nonuion_ 8,0 7.3 7.8 4.5 87 78 7.8 95 104

Total Houly Compensabon- 8.6 8.9 8.7 8.7 103 7.9 88 90 103
Pnvale Houry Compersation 8.4 8.6 9.0 8.8 8 82 8.9 91 102
Wages & Salaries Per Hoi . 82 8.3 8.6 8.8 84 74 ,1 17 97
Fnnge Benefits Per Hour - 10.1 12.0 12.3 91 8.9 152 152 126 137
Employer Contributons to Soci In.

surance Per Hour - 11.7 12.2 5.0 74 335 52 52 6 13 .
Real-HourtyEamingsldex - 0.1 -3.6 -0-3 -0.4 -53 -57 -34 -4.1 -71 -46
RealFSpdabne Ea Ngs Meekly) - -3.2 -3.9 -2.4 -0.4 -13 -9-5 -4A -58 -11,8 -11-4
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Souce. CWPS calculations based on data from U.S. Deportrma of Labor. Burew cf Labor Statab " Ud S Dv;:Wrrl
of Commerce, Bureau of Economwc Analysis.

An interim pay standard was in effect
during the last quarter of 1979 and the
first quarter of 1980 while the
Administration awaited the
recommendations of the Pay Advisory
Committee. During this period, the
Council implemented an automatic 1-
percentage-point catch-up adjustrhent
for workers in employee units that were
in compliance during the first program
year and did not have cost-of-living-
adjustment clauses, which raised the
standard to 8 percent for the great
majority of workers. The 9-to-10 percent
increases that actually occurred in this
period thus reflect a difference of about
1 to 2 percentage points, which is
comparable to the different in the first
program year.

3. WQge Distributions. The behavior

of average wage increases provides
some indication of wage restraint under
the program. The intent of the
standards, however, is not to restrain all
wage increases, but rather to discourage
increases in excess of the stipulated
ceiling after allowances for exceptions
and exclusions, without elevating
increases that otherwise would have
been below it. We can roughly assess
our success in achieving these goals by
examining the way in which individual
wage increases were distributed.

Figure I shows distributions in the
first program year (1978:IV to 1979:111)
and the base period (1977.1V to 1978:11).
(For simplicity, we refer to the former of
these periods as 1979 and the latter as
1978). The data are nominal wage
increases for all workers.
BILLNG CODE 3175-4141
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Figure 1
Distribution of Employees by Increases in Average Hourly Earnings, 1978 1/
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It is clear from these distributions that
the bulk of the increases was
redistributed from the 8 -to-10-percent
to the 7-to-9-percent range between 1978
and 1979. Moreover, there is no evidence
of an upward shift of the concentration
of workers at the lower end of the
distribution-i.e., no evidence of a
tendency for the ceiling to become also
a floor. As a result, the average (mean)
pay increase was lowered from 8
percent to 8 percent. The downward
shift in the distribution between 1978
and 1979 would be even more
pronounced if we were to show real
rather than nominal wages, because the
rate of increase in the CPI rose from 8.3
percent to 12.1 percent in this same
interval.

To summarize, despite the substantial
inflationary pressures on wages during
the first program year, there was a
downward shift in the upper range of
wage increases and no upward shift in
the lower part of the range. The fact that
a substantial number of workers
received increases just-above 7 percent
is largely the consequence of the various
exceptions and exclusions incorporated
into the standard to avoid inequities and
market distortions. We examine these
adjustments in detail in Section II-B,
which also contains an analysis of wage
distributions drawn from the data
supplied by individual companies.

4. Simulation Results. The previous
sections provide impressionistic
evidence that the standards program
was reasonably effective in preventing
the spillover of the energy-price surge
into the industrial wage/price'structure.
The relatively modest escalation in
wage inflation and in the underlying
inflation rate (compared to the much
greater escalation of the overall inflation
rate) supports the view that the
standards had some effect in restraining
wage and price increases.

In order to assess rigorously the
effectiveness of a program whose
purpose is to alter the course of events,
it is necessary to estimate (as best one
can) what would have happened in its
absence. Obviously it is not possible to
perform an experiment over tie life of
the program that would compare what
would have happened both with and
without it. It is possible, however, to
construct models that predict the
behavior over time of the relevant
variables and to use such models to
simulate what would have happened to
these variables in the absence of the
program (and of any other structural
changes that may have occurred in the
wage/price process that could have
caused the results to differ from what
would have been predicted from

historical experience). A comparison of
the simulated results with what actually
happened allows one to assess the effect
of the program, assuming that the
advent of the standards was the
principal structural change in that
process.

Because of numerous statistical
problems, constructing wage/price
models that generate reliable
simulations over the program period is
difficult. Some preliminary work on this
problem has been done by the Council
of Economic Advisors (see the Economic
Report of the President, January 1980)
and by the Council (see our Interim
Report on the Effectiveness of the Pay
and Price Standgrds, May 6.190).

Using a variety of models developed
by others as well as its staff, the CEA
estimates that the annual rate of growth
of wages during the first program year
would have been 1 to 1 percentage
points greater were it not for the
standards. Our simulation exercises
suggest that the annual rate of growth of
average hourly earnings was 1.8 to 2,0
percentage points less than it would
have been without the program. We also
estimate that the CPI-based underlying
rate of inflation (the CPI less the costs of
food, energy, used cars, and home
purchase, finance, taxes, and insurance]
would have been 1.1 to 1.5 percentage
points higher;, hence, the overall
inflation rate-assuming that the
program had no effect on the costs of
food, energy, used cars, and home
purchase, finance, taxes, and
insurance-would have been one-half to
three-quarters of a percentage point
higher.

These simulation results suggest that
the program had a greater restraining

effect on wages than on prices. There
are two major reasons for this
difference. First, the price standards
could not and should not have
constrained the prices of primary energy
goods, houses, interest rates, and food at
the farm; hence, the effect of the price
standard on the covered sector is
diluted when it is evaluated on the basis
of its effect on the entire Consumer Price
Index. Second, even within the covered
sector, there was more slippage on the
price than the wage side, primarily
because of the unavoidable
passthroughs of energy and other raw-
material costs.

It would, therefore, be incorrect to
conclude from these simple comparisons
that the standards bore discriminately
unfairly on wages. In fact, labor's share
of total income was not compressed
relative to the profit share. Since the
program was announced, the profit
share has decreased from 10.0 percent to
8.6 percent, while labor's share has
increased from 75.4 percent to 76.4
percent. Almost half of the increase in
labor's share, however, is attributable to
rising sodal insurance taxes; the share
of wages and salaries plus private fringe
benefits increased by only 0.5
percentage points-from 65.9 percent in
1978:111 to 66.4 percent in 1980-1 (see
Table 3). More important, simulation
studies carried out by the Council in its
Inflation Update (June 12, 1980] suggest
that the observed changes in income
shares during the program period are
explained largely by business cycle
variables-i.e., that the program had no
(statistically significant] effect on
income shares. This is not surprising, as
the program was designed to be neutral
with respect to income shares.
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B. Analysis of Company-Specific Pay
Data

As part of its monitoring effort, the
Council collected data on pay-rate
increases granted during the first
program year by compliance units with
10,000 or more employees. These data
shed additional light on the effects of
the program on wages. "

The pay standard requires companies
to partition workers into three
categories: those employees subject to a
collective-bargaining agreement, all
management employees, and all other
(nonmanagement nonunioh) employees.
Hence, separate statistics are available
for these three groups. In all, the pay
reports cover 7 million workers-close
to a third of them in management units,
about a fifth in collective-bargaining
units, and the rest in the all-other
category. The reports do not cover
workers excluded under the low-wage
exemption (those with straight-time
hourly wages of $4.00 or less on October
1, 1978) or collective-bargaining units
whose contracts were not renegotiated
during the first program year. By
subtracting these excluded groups from
the total work force, we estimate that
the number of workers covered by the
pay standard in the first year was 48
million; thus, the pay-reporting forms
encompass about 152 percent-of the
covered work force.

The average increase in wages plus
fringe benefits (before adjustments for
exclusions and exceptions) for workers
in the reporting universe Was 7.6 percent
in the first year of the program-11.0
percent for union workers and 6.6

,percent for both the management and
nonmanagement nonunion groups
combined. (SeL Table 4.) The
discrepancy between this 7.6 percent
and the 8,6-percent increase in private

hourly compensation, in fiscal-year 1979
for the entire economy (see subsection
A) is attributable to several factors.

First, the applicable periods for the
data reported in Table 4 do not conform
precisely to the Council's first program
year (essentially fiscal-year 1979). For
example, the first year of a collective-
bargaining agreement signed late inthe
first program year would extend well
into the second program year.

Second, many of the collective-
bargaining contracts contain cost-of-
living adjustment (COLA) clauses, and
the cost of these, as reported to us, are
based on company assumptions about
the prospective inflation rate. Other
data supplied by these companies
indicate that they assumed, on average,
an inflation rate of about 9.4 percent-
substantially below the 13.5 percent ihat
the CPI actually increased, on average,
during the first year of collective-
bargaining agreements signed during the
first year of the program (estimated
roughly as the average of the CPI
increases over the nine annual periods,
September 1978 to September 1979,
October 1978 to October 1979, and so on
up through May 1979 to May 1980). With
an assumption of an average recovery
rate of 60 percent (i.e., that a one-
percentage-point increase in the CPI
results in an average COLA-payment of
0.6 percentage point), this average
under-forecast of the CPI increase
resulted in a 2 percentage-point
underestimation of COLA payments.
Because approximately 3 percent of the
workforce signed collective-bargaining
agreements with such clauses during the
first program year, this undervaluation
accounts for about 0.1 percentage point
of the one point difference between the
reported increase and the national
aggregate increase.

Table 4.-Pay Data for Reporhng Units'

All workers 2  
CoJecivebarganng units 2 Management Allother

units uita

Number of workers .............. 7,430,162 1.399,054 2.415.395 3,615,713
Percent of workers ............... 100.0 18.8 32.5 48.7

Annual Annual
First average over First average over
year life of contract year life of contract

Unadjusted percentage pay-rate
Increase.. ..... 7.6 7.1 11.0 8.9 6.6 6.8

Adjusted percentage pay-rate
Increase ........ . 6.3 6.1 7.9 6.8 5.8 5.8

Adjustment ....... ............ 1.3 1.0 3.1 2.1 0.8 0.8

'The percentage increases are obtained by averaging across employee units, using base-rod employment as weights.
'Pay Increases for collective-bargaining units are calculated in Iwo ways: The first-year calculations represent the costs of

the frst year of collective-bargaining agreements negotiated during the program period, white the annual-average data pertain to
the (geometric) average annual rate of increase over the life of the contract. Because of front-loading, the first-year estimates
for multi-year contracts are usually larger than the annual averages.

Another factor explaining this
disparity is the exclusion from the
reporting sample of the increases under
collective-bargaining agreements signed
before the announcement of the
program. We estimate that these
averaged 8.1 percent and that the
affected workers account for about 14/o
percent of the total workforce. Thus, the
exclusion of these workers from the
reporting universe accounts for another
0.1 percentage point of the 1.0 point
disparity.

Finally, the low-wage exemption
accounts for a substantial share of the
disparity. Approximately 35 percent of
the workforce was excluded under this
exemption. We estimate that, on
average, these excluded workers
received 9 ,2-percent increases during
the first program year (the increase In
the minimum wage was 9.4 percent, and
workers slightly above the minimum
wage received comparable increases in
order to avoid wage compression). After
appropriate weighting of these
percentage increases by the low level of
wages involved, we estimate that the
low-wage exemption accounts for about
0.4 percentage point of the one-point
difference.

The three quantified factors-
underestimation of the costs of COLA
clauses, exemption of increases under
pre-existing contracts, and the low-wage
exemption-account for about six-tenths
of the 1.0-percentage-point disparity
between the increase In the national
aggregate wage level and the increases
shown by our reporting universe. The
small remainder can be attributed to
statistical error and the possible
differences between the wage increases
of reporting and nonreporting
compliance units (for example, most of
the workers covered by construction
and teamsters settlements--which
typically provided for very large
increases-are in compliance units with
less than 10,000 workers).

As noted above, the average reported
first-year increase under collective-
bargaining agreements was 11.0 percent.
The average annual increase over the
lives of the contracts was 8.9 percent.
The first-year pay standard restricted
the increase in each year of i multi-your
contract to no more than 8 percent and
the average annual increase to no more
than 7 percent. The fact that the
repoited increases are above the
respective limitations does not
necessarily mean that these increases

|1 I
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were not in oomplieaioe with the pay
standard. For the purpose of evaluating
complitnee, the pay standard provided
for several departures from actual costs.
The most important of these
adjustments is attributable to the CPI
assumption used in evaluating COLA's.
The 6-percent inflation-rate assumption
stipulated by the standards turned out to
be below the actual inflation rate and
below the assumptions made throughout
the year by-employers. In addition, the
standard provided a number of
exceptions and exclusions, in order to
assure that it does not generate
unnecessary inequities or inefficiencies.

Adjustmenits such as these lowered
the average pay-rate increases of all
three categories of employees, as
measured under the standard; but the
adjustment was especially dramatic in
the case of collective-bargaining units.
The average downward adjustment for
union workers was 3.1 percentage points
for the first year and 2.1 percentage
points for the annual average over the
lives of the contracts. In contrast, the
average adjustment for both
management and nonmanagement
nonunion units was 0.8 percentage
points. Thus, the average chargeable
first-year increase for union workers
was 7.9 percent (slightly below the 8-
percent limit], and the average annual
chargeable increase over the lives of
contracts signed during the first year
was 6.8 percent (slightly below the 7-
percent limit]. The average chargeable
increase for both management and
nonmanagement nonunion workers was
5.8 percent (substantially below the pay
standard). The average downward
adjustment to the average increase of
7.6 percent for all workers in the first
year was 1.3 percentage points, which
results in an average chargeable pay-
rate increase of 6.3 percent

The adjustments for each group are
summarized in Table 5. (The
components are described in detail in
Appendix A.) This table shows that half
of the discrepancy between reported
actual and chargeable pay-rate
increases is attributable to
discrepancies between the COLA
assumption stipulated by the standards
and the evaluations made by the
employers. As would be expected, this
COLA adjustment was most significant
in the case of union employee units,
accounting for 1.5 of the 2.1 percentage
points of adjustments for these workers;
it was also important for the
nonmanagement, nonunion units,
accounting for more than a third of their
total adjustment. The two "maintenance
of benefit" adjustments for health
insurance and pensions also contributed

substantially to the disparities between
actual and chargeable pay Increaoee for
all groups. The e.cosion of overages
attributable to formal annual pay plans
announced before the beginning of the
program were important for both
categories of nonunion workers. The
exclusion of promotions and
qualification increases for employee
units using the "fixed population"
method of calculation was significant
only for management units; exclusions
for incentive pay, on the other hand,
were a significant factor only for the
nonmanagement, nonunion units.
Table S.-ContdbuUons of Various Componenta

to Adjustments of Wages and Salaes ' (FroS
P1ROMAM YEAR)Me~ v Man)

work.ty I aget.$

era rnkm

Tow a*Stmert . 0 k t 08 0.8
Con*rulfo ot COLA

evakj=e . .- 0.5 15 01 03
meJleranc. o heakh

bneMs.......... 0 1 02 0,1 01
Pe ooPIWs 02 02 02 01
Fonnaw pay pa - 01 NA 02 0.1
Excludedpromobor* 6
quWca mbonrtms_ 00 NA 01 00

Evdudeen e .py 00 0o 00 01
Excepons 0A 03 01 0 1

'See Appe,-k A kc descrVions 04 these a.'Vcs.ts.
2AnmWe avrage ovet UVe Mie a(t iecorirt.t
2CnW aMY rot add So "o4 becaus of rox4 rg

W (eetofweighte averae meOisid neg49be we 4pqen.
ckx A).

Each of the foregoing adjustments of
actual pay increases was an integral
part of the basic standard and was
therefore self-administered by the
companies. The pay standard also
allowed for special exceptions for
tandem relationships between different
employee units, increases necessitated
by acute labor shortages, the exchange
of pay increases for phasing out of
productivity-inhibiting work rules, and
the correction of inequities. The slippage
in the standards accounted for by these
Council-granted exceptions was
significant for all three groups, but it
was much larger for the union groups
than for management and
nonmanagement, nonunion groups.

While much can be learned by
examining the averages of the pay-rate
increases, there is also something to be
learned from the distributions. Figures 2,
3, and 4 show the distribution of both
actual and chargeable pay-rate
increases for all reporting workers,
union employee units, and nonunion
employee units. (We do not show
distributions for the management and
nonmanagement units separately
because the two are similar.) In each
case, the estimates are weighted by the
number of employees in each
compliance unit.

The top charts in the three figures
show that unadjusted rates of pay
inranease were widely dispersed and
often considerably above the 7-prcent
standard. The nonunion pay-rate
increases roughly follow a normal
distribution; the union increases, in
contrast, are bunched in the 8 A-to-9 -
percent range.

As our foregoing discussion of the
differences between reported actual
increases and those chargeable under
the standards suggests, the disparity in
the rates of pay increase for union and
nonunion workers is narrowed
considerably by the removal of the
portions that are not chargeable.

BILI COOE 31754o1-M
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Figure Z
Distribution of Workers by Unadjusted Pay Increases _!

Note:- The distribution was truncated
at 10 percent; workers account-
ing for 9.8 percent of the
sample had pay-rate 'increases
above 10 percent.

L I __ .
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0.5 1.0 1.5 2.0 2.5 3.0 3.5 4.0 4.5 5.0 5.5 6.0 6.5

UNADJUSTED PAY INCREASE

6.5 7.0 7.5 8.0 8.5 9.0 9.5
TO TO TO TO TO TO TO
7.0 7.5 8.0 8.5 9.0 9.5 10.0

(percent)

3 - Distribution of Workers by Adjusted Pay Increases 1/

Note: The distribution was truncated
at 10 percent; workers account-
ing for 0.2 percent of the sample
had pay-rate increases above 10
percent.

0 0.5 1.0 1.5 2.0 2.5 3.0 3.5 4.0 4.5 5.0 5.5 6
TO TO TO TO TO TO TO TO TO TO TO TO T
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(percent)
Workers receiving pay-rate increases above 10 percent are not shown.
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Figure 3

Distribution of Union Workers by Ur.adjusted Pay Increases 1/

Note: The distribution was truncated
at 10 percent; workers accounting
for 21.6 percent of the sample had
pay-rate increases above 10 percent.
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UNADJUSTED PAY INCREASES
(percent)

Distribution of Union Workers by Adjusted Pay Increases I/
50 -[

Note: The distribution was truncated
at 10 percent; workers
accounting for 1.0 percent of
the sample had pay-rate
increases above 10 percent. F

I . , i , , I I

8.S 9.0 9.5
TO TO TO
9.0 9.5 10.0

1/ Workers receiving pay-rate increases above 10 percent are not shown.
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Figure 4

Distribution of Nonunion Workers by Unadjusted Pay Increases 1/.

Note:
/

The distribution was truncated
at 10 percent; workers accounting
for 7.1 percent of the sample
had pay-rate increases above
10 percent.
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With these adjustments, almost a
third of the nonunion workers are in the
6 -to-7-percent range, sixty-five percent
are in the 5Y -to-7-percent range, and
only about 5 percent had increases of
more than 7 percent. On the other hand,
half of the union pay increases are
slightly above the 7-percent standard-
in the 7-to-7%-percent range. About 34
percent are slightly below the
standard-in the 6 V-to--percent range.
The distribution of wage increases for
union workers was heavily influenced
by a number of major settlements that
were slightly above the 7-percent
standard. The most notable cases were
rubber and autos, where the collective-
bargaining agreements were found out
of compliance but the companies
involved were not listed as.
noncompliers because of their
commitments to take corrective action
(most frequently by exercising
additional price restraint).

The following analysis is based on
samples of these PM-1 forms; not all of
the forms have been entered in our
computer file, in part because we did
not require computer-compatible forms
until the second quarter of the second
program year.

C. Analysis of Company-Specific Price
Data

In the first program year, we asked all
firms with sales of S250 million or more
in the last complete fiscal year before
October 2 1978, to file price, gross-
margin, or profit-margin data with the
Council. Approximately 1,300 companies
were of this size; in their reports they
disaggregated their operations into 2,101
compliance units. In addition, we asked.
235 smaller companies in selected
industries to file price-monitoring forms
(PM-is).

Of the reporting compliance units, 801
filed under the basic price deceleration
standard. 546 under the various gross-
margin standards available to selected
industries, 815 under the profit-margin
limitation, and 9 under the professional-
fee standard; 165 were exempted from
the price standards because 75 percent
or more of their revenues came from the
sale of excluded products (see Table 6).

During the first program year, 871
compliance units reported price data to
the Council. (This number is greater
than the 801 that filed under the price
deceleration standard because it
includes some compliance units that
received exceptions, permitting them to
file under the alternative profit-margin

limitation, on the grounds of
uncontrollable costs or inability to
compute.) The revenue-weighted
average price increase during the base
period for a sample of 83 percent of
these firms was 6.35 percent. This
translates to a 5.8-percent average
allowable price increase after account is
taken of the required price deceleration
of 0.5 percentage point and the
maximum (9.5 percent) and minimunr
(1.5 percent) allowable program-year
increases. This is virtually identical to
the 5.75-percent average allowable
increase that we estimated on the basis
of aggregate data for the entire economy-
when the standard was first
promulgated.

The fact that the actual average price
increase of 9.36 percent for this group
during the first program year far
exceeded the 5.8-percent limit does not
necessarily signify widespread
noncompliance because many of these
firms received exceptions to the price
deceleration standard. Because this
sample underrepresents compliance
units that received profit-margin
exceptions (since fewer of them filed
price data) it cannot be used to estimate
the slippage attributable tb the
availability of this exception.

When we remove from the sample the
compliance units that received profit-
margin exceptions, we find that the
revenue-weighted average price
increase of the remaining units during
the rust program year was 6.44 percent.
as compared to an average allowable
increase of 5.92 percent for this group
(see Table 7). Compliance units
accounting for 87 percent of the
revenues in this sample reported price
increases below their allowables.
Moreover, the compliers were highly
concentrated near those allowables: 50
percent of them were no more than a
half percentage point below their
ceilings. This suggests that the standard
was constraining for a large proportion
of the companies (see Figure 5).

Table 6.-Distif,uton of Number of Co7pwis by Sladiid

[Fs program year]

No. 01 ceip reop~big by. 4 corr~pwy
Total by Porcent

standard of total
OWfS500M S250-15"C4 elkws2z'_A

L Pce deoeaaon. 801 34.3 56 166 14
IL Gross margin 546 234 345 1L5 46

-Percentage gossn rmaW -. 387 16.8 245 129 14
-Food Fg. proc gross agin f 39 6s 30
-Refres grossmagin 68 2-9 32 7 26

M. Profeson fee-... 9 0.4 4 4 1
IV. ProM margn .. 815 34.9 471 261 91

-CWPS gr,"'pWbg _ 20S as 1i6 2
-,SeV-adm*'starod - 75 1.1 138 176 64
-k- nt plrouct coverage 234 100 1 64 17

V. Exmpt 165 7.1 106 46 11

Total number of f5wgs Z336 100.1 1.468 an 236
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Table 7.--Compliance Units Filing Under the Pdce-Deceleration Standard

Fraction of Average Average actual Coniribution to
Revenue comp!iance allowable price pdie increase Difference total price
share units 2 increase (percent) (percent) increase

(percent) (percentage
points)

(1) (2) (3) (5) (5) (7)
(4)-(3)

Reported compance with price
standard ......... .... .. . .8715 .8217 5.77 o 4.59 -1.18 4.00

Notices of probable
noncompliance (sent or in
proces) ............................. . 0821 .0503 7.43' 22.18 14.75 1.82

Under analjsis ................. . .0465 .1280 6.07 13.33 7.26 0.62
Total .................. 1.0000 1.0000 5.92 6.44 0.52 6.44

'Total revenues (thousands)= S227,351,071.
2Total compgance units = 656.

Eighteen percentof the compliance
units, accounting for 13 percent of the
revenues, reported price increases
above their allowables. Not all of them
are out of compliance; many will
ultimately be found to have properly
self-administered exceptions, or to have
been eligible for alternative standards,
or to have misinterpretated the
standards or made calculation errors.

Thirty-three notices of probable
noncompliance have been sent, or are in
process of being sent, to companies in
this sample. Analyses of the other 84
cases of overage are continuing, usually
in discussions with the company. Some
of these discussions have resulted in the
companies taking corrective action to
come back into compliance. (There have
been over 20 publicly, announced
corrective actions totaling over $130
million.)

The 6.44-percent price increase by
compliance units in the sample that
were not granted profit-limitation

exceptions is, of course, considerably
below the 12.5-percent increase in the
CPI during the first program year. The
6.1-point difference between these two
figures is explained by three factors: (1)
The rapid increases in some components
of the CPI that are not covered by the
standards (most notably mortgage
interest costs); (2] the passthrough of
some large raw-material cost increases
(most notably ctude-oil costs) under the
profit-margin limitation and the various
gross-margin standards available to
particular industries; and (3) some
noncompliance.

Wehave already discussed the first of
these, in contrasting the behavior of
prices covered and the prices not
covered by the standards. However,
since the sample includes some
compliance units that were eligible for
alternative standards or that self-
administered exceptions, the 6.44-
percent price increase is not indicative
of actual price increases by firms on the

price deceleration standard, Thus, to
estimate the slippage and
noncompliance attributable to the profit-
margin exception, we must restrict the
sample of compliance units filing price
data further to exclude all firms that
were eligible for an alternative
standard: this cuts the sample to 317.
Compliance units in this sample that
filed under the price deceleration
standard had a revenue-weighted
program-year price increase of 5.57
percent; their allowable inbrease was
6.61 percent. The concentration of tho
price increases of this group just below
the allowable is even more promounced
than in the larger sample (see Figure 0),
probably because this smaller sample
excludes many companies that have
self-administered exceptions or that
have converted to an alternative (gross
margin) standard.

Compliance units in this sample that
were granted profit-margin exceptions
on average exceeded by 13.23
percentage points the price increases
they would have been allowed had they
remained on the basic price deceleration
standard. (We cannot estimate the
portions of this excess attributable
respectively to noncompliance and to
the fact that the profit-margin exception
simply permits larger price Increases,)
Slippage and noncompliance thus
contributed 4.68 percentage points to the
total price increase for this group
[obtained by multiplying 13.23 by the
revenue share of companies under the
profit-margin limitation).

BILING CODE 3175-01-M
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These calculations are summarized in
Table 8. Complianee units under the
price deceleration standard increased
prices on average by 5.6 percent,
whereas companies with profit-margin
exceptions (to the price deceleration
standard] increased theirs by 19.8
percent Weighting these two figures by
revenue shares, we obtain a total price
increase of 10.6 percent. This increase,
calculated from company specific data.
is remarkably consistent with increases
in comparable economy-wide price
indexes during the first program year,
which ranged from 9 percent to 11
percent. The Gross National Product
deflator rose 9.6 percent;, the fixed-
weighted Personal Consumption
Expenditure Deflator increased 10.0
percent; the CPI less mortgage interest
costs-which are not covered by the
standard and are not passed through
under the profit-margin limitation-rose
10.5 percent; and the Producer Price
Index for finished goods increased 11.2
percent. This suggests that price
increases of companies eligible for the
various gross-margin standards-which
are not included in our sample but are,
of course, included in the comparable
aggregate indexes-were roughly
equivalent to those not eligible for these
alternatives.

Table 8.-The Price Standard and Profit-Margin
Slippage

contb~o
Price to otal

increase

Pri-eceeraon stendard
Alowable_underage

XC--ESS. . .

6.61 4.28
-1.44 -93

0.40 .26

Acutal- 5.57 3.61
Profi argi knetabon

Alowabie - 6.58 222
S ppage and Nor-coance 1323 4.66

Actual 19.81 698
TotW 1059

The contrbions were cabiated by mulrbplyg the fWrs
cdrnn by the relatve revaje stares of conipiance rms
under the prce decelerabon standard and the piniargon
knrtation (.6476 and .3524. respec'el).

Because the average allowable price
increase for compliance units not
eligible for the alternative standards
was 6.6 percent-about one percentage
point above the 5% percent estimated
average allowable for the entire
economy-it would appear that
compliance units eligible for the
alternatives had below-average base-
period price increases. This implies, in
turn, that the noncompliance and
slippage among companies eligible for
the various gross margin test (i.e., the
difference between their actual price
increases and what they would have

been allowed under the price
deceleration standard) was greater thas
the slippage among companies that were
not eligible for an alternative standard.
This is no way to test this conclusion.
because price data are not reported by
compliance units under these alternative
standards. We do know, however, that
the combination of slippage and
noncompliance in petroleum refiring
and marketing was much larger than 41A
percent-the estimated profit-margin
slippage for compliance units not
eligible for alternative standards-
primarily becasue of the passthrough of
a 56-percent increase in the cost of
crude oil (see the Council's Petroleum
Prices and the Price Standards,
February 25,1980). Similarly, the
slippage in the food processing and
distribution sector appears to have been
about 5 percentage points: aggregate
data show a base-period increase of
about 4 percent and a program-year
increase of 10 percent.

D. Conclusion
In this section, we have examined the

efficacy of the standards program in
restraining wage and price inflation. All
of these analyses confirm our
impression, based on day-to-day
dealings with companies, that it has
induced considerable restraint.
Although the inflation rate accelerated
markedly during the program period,
most of this acceleration can be
attributed directly to the passthrough of
a surge in raw-material costs. We never
expected the standards program to
prevent such a passthrough, nor did we
intend it to do so: any attempt to limit
raw-materials costs or their passthrough
would have produced serious distortions
and shortages.

Our statistical analysis suggests that,
had the standards not been in place
during the year and a half ending in
March 1980, the annual rate of increase
of labor compensation would have been
almost 2 percentage points higher, the
underlying rate of inflation I to 1
percentage points higher, and the overall
inflation rate almost to =/4 percentage
point higher.

The social benefits of the program
depend, of course, on the gains from
reducing inflation. Such gains cannot be
measured directly. If, however, we are
willing to take as given the social
commitment to lower the inflation rate,
then we can measure the benefits of the
program by referring to the social costs
of reducing the inflation rate by
alternative methods-namely,
additional fiscal and monetary restraint.
A conservative estimate, based on
recent econometric evidence, is that, in
order to generate a sustained lowering

of the underlying inflation rate of 1
percentage point by fiscal and monetary
restraint alone, we would have to
increase the unemployment rate by 1
percentage point. This translates into a
2-percent reduction in output, or 47
billion dollars of lost GNP. These
estimates are, of course, inferential and
are subject to statistical error,
nevertheless, even if they were off by
several orders or magnitude, the social
benefits of the standards program would
remain extremely large.

The social costs of tfie program are
much harder to quantify, they are
reflected in the administrative burdens
imposed on companies and in any loss
of output caused by induced economic
inefficiencies and market distortions.
(The directly measurable costs of the
program as reflected in the Council's
budget are miniscule compared to the
apparent social benefits.) Perhaps
because of the substantial flexibility in
the standards, however, we have seen-
no convincing documentation of
significant induced inefficiencies.

Of course, documentation that the pay
and price standards were beneficial
during the first year and a half does not,
In itself, demonstrate that they should
be continued. The critical question is
whether or not these standards can
continue to be a potent force for wage
and price restraint in the year ahead.
The answer to this question depends in
part on economic conditions during the
next year and in part upon the degree to
which strains within the standards
program have made it less viable.

There is now a consensus view that
the economy has moved into a
recession. It may be argued that
standards are not needed during
recession because market forces will
restrain pay and price increases. On the
other hand, it can be argued that
standards are most needed during a
slowdown or a recession in order to
make the slowdown work as much as
possible toward reducing the underlying
Inflation rate. This argument is
especially forceful when the recession
takes place in the aftermath of a large
increase in consumer prices, because
these increases continue to provide
pressures to increase wages in order to
catch up for past decreases in the
standard of living, despite the fact that
labor markets are weakening. Finally, it
can be argued that it is necessary to
keep the standards in place to prevent
another serious surge of inflation when
the economy begins to recover in late
1980 or early 1981, particulary since the
underlying rate of inflation is expected
to hover near double-digit rates through
most of the recession.

47067



Federal Register / Vol. 45, No. 135 / Friday, July 11, 1980 / Proposed Rules

III. Major Issues in the Design of the
Third-Year Price Standards

A. Threshold Issues
The foregoing analysis suggests that

the standards have helped to limit the
rate of inflation. Because inflation
continues to be a serious problem,
despite the onset of recession, we
expect that the pay/price-standards
program will be continued. We
recognize factors which suggbst the
opposite, however. There is some basis
for the view that the effectiveness of
programs like these may diminish over
time and that the distortions and
inefficiencies they introduce-no matter
how flexible their design and
administration-become increasingly
burdensome. In addition, the recession
may tend to make such standards less
useful. While, therefore, we expect to
carry the present program into a third
program year, we solicit public comment
on the general question of whether a
third year of pay and price standards
following the general outlines of the first
two years is a useful component of an
anti-inflation program. We ask that
those who respond in the riegative give
serious consideration to what
alternative program, if any, would be
more desirable.

Assuming that the present program is
continued, there is another threshold
question that must be resolved before
deciding the form of the third-year
standards: whether it is better to
proceed, as in the past, with standards
for a 12-month period, or alternatively,
whether they should be reevaluated
(and modified, if appropriate) within a
more limited period of time (e.g., quarter
by quarter or every six months). While it
can be argued that more frequent
modifications are preferable, especially
in times when the economy is in an
unusual state of flux, the mere
possibility of changes in the standar-s
during the year would subject
companies to greater uncertainty and
render them unwilling or unable to
develop effective long-term compliance
plans. And, if a najor program change
were in fact made, it would impose
substantial additional administrative
costs on both the companies and the
Council.

In any event, retaining a 12-month
concept for thh third program year
would not preclude us from modifying
the standards dur'ing the year if
changing economic conditions made this
advisable. During the past year,. for
example, we initially set the third-
quarter price limitation at the same level
as for the entire two years, but at the
same time announced that, if price
developments earlier in the year

suggested the need for more restrictive
quarterly limits, the third-quarter ceiling
might be adjusted downward. And then,
in late March, after the annual rate of
increase of the CPI reached 18 percent,
we announced a tightening of the third-
quarter limit. Similarly, we could loosen
the standards within the framework of
an annual program. For example, during
this past year, we developed a modified
standard for companies that use a
significant amount of gold and/or silver,
and we adjusted the price limitation for
airline companies that had experienced
large increases in fuel costs.

Assuming that we retain a 12-month
program period, the remaining price-
standard issues are best considered in
the following orden (1) The price
limitation versus cost passthrough, (2)
the level of the aggregate price standard,
(3) the choice of a base period,'(4)
adjustments to the base period, (5) the
range of allowable price increases, (6) a
one-year versus a three-year cumulative
standard, (7) changes in the profit
limitation, (8) excluded products. (9)
modified price standards, (10) company
organization, (11) self-administration of
uncontrollable-cost exceptions, and (12)
price prenotification. In discussing these
issues and expressing our preferences
for particular resolutions, we are
influenced by the consideration that the
less radical and extensive the changes,
the more both the Council and the
affected companies can benefit from
their experience over the past two years.
At the same time, some changes are
necessary, and others might even reduce
the administrative costs of the program.

B. Specific Issues

1. The Price Limitation-versus Cost
Passthrough. The basic price limitation
is cast in terms of a company's average
rate of price change for all of its
products. This approach gives
companies maximum opportunity to
.adjust their relative prices in response
to varying demand and supply
conditions, while providing for overall
restraint in their pricing. The second-
year standard limited a company's
average rate of price increase over the
first two program years to its average
increase over the two-year base period.
It has been suggested that this standard
should be replaced by one permitting
passthroughs of all costs (like the
current profit limitation), rather than
having profit restrictions apply only
when companies are faced with
uncontrollable cost increases or are
unable to make price calculations. In the
past, we have rejected this suggestion,
preferring the price limitation for the
following reasons-

* Price limitations Involve fewer
accounting complications and are easier
to monitor than cost passthroughs,

* Price limitations do not vary with
changes in costs. This provides
companies with incentives to resist cost
inflation.

* Price limitations permit firms the
full benefits of increased productivity.

* So long as exceptions are provided
for companies that cannot comply with
the price limitations because of
uncontrollable cost increases, there is
no inherent inequity in having the price
limitation as the basic standard. The
Council has approved exceptions for full
cost passthrough in individual cases and
has approved passthroughs of
particularly large, uncontrollable
increases in the costs of specific inputs
(e.g., gold and silver, and airline fuel).

These last specific adjustments
demonstrate our commitment to
enabling companies to remain on the
price limitation, rather than their
resorting to the cost-plus-profit
limitation. It was to improve the
likelihood of their being able to do so
that the Price Advisory Committee
recently recommended that we revise
the overall price limitation upward for
all companies to reflect the recent
increase in the pay standard to the 7M-
to-9 2 percent range. In declining to
follow that recommendation, we
reasserted our preparedness to adjust
price limitations for individual
companies or industries on an adhoa
basis to account for unusually severe
increases in cost, whether of labor or
other inputs. We renew that pledge, and
invite reasonable proposals to
accomplish this objective,

2. Establishing the Level of Aggregate
Price Standard. For the first and second
program years, the aggregate price
standard was derived from the pay
standard, assuming a constant
percentage markup of prices over unit
labor costs (i.e., constant labor and
nonlabor income shares) and a trend
productivity growth rate of 1/4 percent
(the average increase during the
previous 10 years). If the nexus is
retained in the third year, three
determinations must be made: (1) The
level of the pay standards, (2) the
estimate of trend productivity, and (3)
the difference in the amounts of slippage
inherent in the pay and price standards.

The pay standard now In effect is a
range of 7.5 percent to 9.5 percent.
Under it, annual pay-rate increases are
expected in normal circumstances to
average about the midpoint of the range.

As a result of the recent collapse In
productivity growth, the 10-year-average
measure of trend productivity growth
has decreased from 1.74 percent in 1977
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to 1.35 percent in 1979. Some argue for
the use of a more recent time period for
calculating this variable, on the ground
that the 10-year average overstates the
current trend rate.

Conceptually, the measure of trend
productivity should be based on
relatively recent data, which are more
relevant to current costs and pricing
decisions. At the same time, the data
must extend over a period sufficiently
long to encompass experience from both
the expansionary and contractionary
phases of the business cycle, in order to
produce a measure that is relatively
stable and insensifve to cyclical
influences.

The Council chose the 10-year period
because it met these objectives. The ten
years ending in 1977 incorporate
approximately two complete business
cycles and produce a relatively stable
index. This can be seen clearly in
Figures 7 and 8, which compare a ten-
year trend with a six-year and a four-
year trend, respectively.

Assuming an 8.5-percent pay standard
and equal slippage for pay and price, the
aggregate price standard for various
productivity growth trends would be as
follows:

Pro&cmity trend: pncesidwd
1.75 (crent assumption) -.75
1.35 (new 10-year Uen)- 7.15
12 5 (4-ye Od)- .-. 725

BILLING CODE 3176-01-M
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As noted in Section IL the apparent
slippage on both the pay and price sides
during the first program year was about
1 to 2 percentage points. Most of the
slippage in the price standard is
attributable to the passthrough of
substantial raw-material cost increases;
a large portion of the pay slippage
resulted from a 9.4-percent increase in
the minimum wage, which affected the
wage increases of the 35 percent of the
workforce excluded by the low-wage
exemption. There should be less
slippage in the pay standard during the
second and third program years,
because the minimum wage increased
by only 6.9 percent in 1980 and will go
up by 8.0 percent in 1981; both increases
are below the 8.5-percent midpoint of
the current pay-range standard. There
should be less slippage on theprice side
as well, because raw-material price
increases should be much more
moderate as world economic growth
slows. Whether the equality of slippage
in the pay and price standards can be
expected to continue is uncertain.

Once an aggregate level is
established, the next step is to compare
it to the aggregate base-period price
change and then translate that into
company-specific price limitations.
Thus, for the first two program years,
the aggregate two-year price standard
was 13 percent; because the aggregate
price change during the 1976-77 base
period also was 13 percent, the two-year
price limitation for each company was
set equal to its cumulative price increase
over the 1976-77 period.

Similar logic would be followed to
establish company-specific third-year
price limitations. The three-year .
aggregate standard would be calculated
by compounding the aggregate two-year
standard (13 percent) with the aggregate
price standard for the third year. For
example, if a 7.15-percent standard were
chosen for the third year, the aggregate
three-year price standard would be 21.1
percent (([1.13 x 1.0715]-) x 100).

The difference between the aggregate
three-year standard and the base-period
rate of price increase compounded over
three years (20 percent) would be used
as the adjustment factor to calculate
company-specific three-year price
limitations. Continuing the above
example, we subtract 20.0 percent from
21.1 percent to obtain the adjustment
factor of 1.1 percentage points. Thus, an
individual firm would calculate its
allowable three-year price increase by
compounding its average annual base-
period price increase over three years
and adding 1.1 percentage points.

3. The Choice of a Base Period. The
logical structure described in subsection
2 implicitly assumes that there is some

continuity over time in the differences
among companies and industries in their
respective productivity and cost trends.
and that their relative price changes in
the recent past adequately reflect these
differences. In other words, the standard
assumes that. in general, industries that
experienced relatively rapid
productivity growth (hence low rates of
cost increase and low rates of price
increase) in 1976-77 will continue to do
so during the program period and that
their allowable price increases should
be correspondingly lower.

For the first and second program
years, we selected the 1976-77 two-year
period as the reference period for
calculating the price limitation. We
excluded earlier years because
underlying cost trends had been
distorted by the 1974-75 recession and
the large energy price increases in 1973/
74. We excluded the period since 1977 to
avoid penalizing companies that had
-educed their rates of price increase in ,
cooperation with the Administration's
informal program, announced in January
1978.

These advantages of 1976-77 as a
reference period are still valid for the
third program year. Moreover, retaining
the same base period for the third
program year minimizes the
administrative costs of the program for
both companies and the Council

There is some sentiment, however, for
moving the base period forward on the
ground that it would then more closely
reflect current cost trends and product
mixes. Such a change also would
expand the coverage of the program by
including products introduced and
companies formed during the first two
program years.

Nonetheless, incorporating 1978 in the
base period would be inequitable. for it
would penalize companies that had
exercised price restraint under the
Administration's anti-inflation program
during that period. Incorporating 1979
would be even more unfair;, companies
that had conscientiously complied with
the first-year standards would have
relatively lower allowables than those
that had not complied. Moreover, if the
base period were moved forward
enough to encompass the explosion in
energy and other raw-material costs, it
would be equally unrepresentative for a
program period in which the raw-
material price increases are expected to
abate. Finally, changing the base period
would impose additional costs on,
companies-which would have to
recalculate their base-period price
changes--and on the Council-which
would have to process the revised data.

4. Adjustments of the Base Period.
While the base period is suitable for the

vast majority of companies, we
recognize that in individual instances a
company's base period may not
adequately represent its normal cost/
revenue relationships. We anticipated
such problems by providing undue-
hardship and gross-inequity exceptions
designed in part to provide relief in the
case of unrepresentative base periods. It
has, however, taken us more time than
expected to formulate criteria for such
relief, because of the difficulty of
defining criteria that would permit
desirable adjustments without opening
gaping loopholes.

Toward the end of the first program
year, we began making adjustments for
unusual and nonrecurring events during
the base period-e.g., unusually high
start-up costs, floods, fires, and strikes.
More recently, we have provided relief
for companies whose base-period profits
were temporarily depressed because of
readily identifiable, transitory,
noncyclical developments.

Other criteria for adjusting base
periods have been suggested to us but
not accepted. For example, some
companies have asked that they be
allowed to raise their profit margins to
an industry-wide average. This would
have the effect of substantially
increasing the average profit margin,
because, of course, every company
below the average would move up to it
whereas no company above the average
would be forced to come down to it. The
result of such a universal acceptance of
the propriety of catch-ups would be a
slippage in the standards so serious as
to threaten their effectiveness.

It has also been suggested that base-
period adjustments be allowed for any
company (or compliance unit) that
incurred a loss during the base period.
We acknowledge that a loss position
cannot typically be representative of a
viable long-term operation.
Nevertheless, the Council has not
automatically made adjustments in such
cases, for several reasons. First, it is not
necessarily an undue hardship for a
compliance unit that is part of a larger
company to be in a loss position; many
companies may carry nominally losing
operations for considerable periods of
time for valid business reasons.
Second-and more important-it is
difficult, if not impossible, to develop
workable and equitable criteria for an
adjustment. Zero growth in profits might
sound more reasonable than a negative
number, but those who object to a
negative number would surely object
also to zero. Moreover, it is arbitrary to
distinguish between companies slightly
below and those slightly above zero.
The only logical outcome of that process
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would be something that also has been
-suggested-that the Council set
"reasonable" rates of return for
companies with negative-or low-
base-period profits. It seems clear,
however, that we will not allow
ourselves to be drawn into rate-of-return
regulation for large segments of the
economy.

Although none of the base-period
adjustments made by the Council to
date have involved the price limitation,
we have adjusted program-year price
changes to achieve the same result, as in
the above-cited cases of airline
companies and companies using
substantial amounts of gold and/or
silver.

We believe that adjustments of base-
period data will be increasingly
important in the third program year,
because the inequities'caused by
unrepresentative base periods cumulate
the longer companies are constrained by
their base-period performance. We
therefore strongly urge public comments
on possible ways of accomplishing this
without gutting the standards.

5. The Range of Allowable Price
Increases. During the first program year,
a company's average price increase was
not held below 1 percent, and not
permitted about 9Y2 percent, whatever
its base-period rate of price change. In
the second year, we narrowed that
range to avoid inequitable treatment of
firms with very low base-period rates of
change without unduly relaxing the

standard; specifically, we set the price
band at 32 percent to 8% percent for
the second year alone. Because the
second-year standard was a cumulative
two-year limitation, the range of
allowable price increases for the two
years was 5 percent to 19 percent.

To ddtermine the range of allowable
price increases for the third year, it is
instructive to examine the relationship
between alternative ranges and levels of
the aggregate price standard. Clearly,
raising (lowering)-either of these bounds
increases (decreases) the aggregate
price standard. Table 9 shows the level
of the aggregate price standard for
various values of the upper and lower
bounds, assuming that the allowable
rate of increase is set equal to the base-
period rate of increase (of course,
subtracting a "deceleration" factor
would lower each value in the table by
the amount of the deceleration factor),
The constructed values are based on a
sample of 727 compliance units.

Changing the bounds within moderate
ranges has little effect on the aggregate
price standard. For example, the change
in the bounds from Y2 percent and 9
percent in the first year to 3/2 and 8 /,
percent in the second year had no effect
on the aggregate price standard; both,
.pairs yield an aggregate price standard
of 5.27 percent (assuming no change in
the deceleration factor). Note also that
this figure differs little from the
aggregate price standard with no upper
or lower bound (6.35 percent].

Table 9

Relationship Between Alternative Ranges of
Allowable Price Increases and the

Aggregate Price Standard 1/

No Lower
Bound
1.5
.2.0
2.5
3.0
3.5
4.0
4.5
5.0

Alternative Upper Bounds
No Upper
Bound 9.5 9.0 8.5. . 8.0 - 7.5

6.4
6.5
6.5

-6.5
6.6
R.7
6.8
7.0
7.2

5.5
5.7
5.7

5.8
5.9

6.0
8.2
6.4

1/ Based on a sample of 727 compliance units with total sales of
$264 billion. The entries in the matrix are, levels of the
aggregate price standard, assuming no deceleration or
acceleration from the base period.

Of course, the upper and lower
bounds are not used to set the aggregate
price standard; rather, they are intended
to change the distribution of allowable
increases for reasons of equity. The
number of compliance units affected by
changes in the range can be determined
by reference tQ the cumulative
distribution in Table 10. For example,
raising the lower bound from 1.6 percent
to 3.5 percent increased the proportion
of units affected from 14 percent to 25
percent, but lowering the upper bound
from 9.5 percent to 8.5 percent
decreased the proportion of units
affected from 86 percent to 77 percent.

Table 10-Cumulative Distribution of Compilanco
Units by Base-Period Rate of Pico Change

Base-period rate of price change

less than 0.0-.................................
0.0 to 0.5........................
0.5 to 1,0......................
1.0 to 1.5 .... .......... ...........
1.5 to 2.0 .. .................
2.0 to 2.5 .. .........................
2.5 to 3.0 ........................
3.0 to 3.5 ........... I.................
3.5 to 4.0 ............... .
4.0 to 4.5 ..........................
4.5 to 5.0 . .... ...............
5.0 to 5.5 ................. ......
5.5 to 6.0 .....................
6.0 to 6.5 .........................................
6.5 to 7.0 ......... . ......................
7.0 to 7.5 ....................................
7.5 to 8.0 ... .............................
8.0 to 8.5 . ... . ..............
8.5 to 9.0 ........... ........... ................
9.0 to 9.5 ..... .......................
9.51o10.0 . ... . ..............
10.0 to 10.5 . ...................
10.5 to 11.0 . .............................
11.0 to 1.5 . ...........................
11.5 to 12.0 .............................
12.0 to 12.5 . ...........................
12.5 to 13.0 . ...... .................
13.0 to 13.5 . ... ..............
13.5 to 14.0 . ...............................
14.0 to 14.5 ....................... _._.
14.5 to 15.0 1..............................
15.0 to 15.5 ..............................
15.5 to 16.0 ..... ...................
16.0 to 16.5 ..... ....................
16.5 and above ..............................

Percentage of
compliance units

0.6
1o.1121
14.3
17.6
197
22.2
25.3
27.3
3D.3
35.7
41.2
45.8
52.6
58.5
64.0
70.2
77.1
81.6
66.0
66.6
87.9
88.8
69.3
69.3
90.0
90.8
01.4

92.1
92.4

9126

92.8
92.9
93.5

100.0

'Based on a sample of 727 compliance units with total
sles of S264 billion

6. One- Year versus Cumulative
Standard. There are essentially two
choices for the design of the third-year
price standard: (1) A one-year limitation
on price increases, measured from the
fourth quarter of the second program
year to the corresponding quarter of the
third year; or (2) a cumulative three-year
limitation, measured from the calendar
or fiscal quarter immediately preceding
the first program year (the base quarter]
to the corresponding quarter in the third
program year. A variation of the second

I I 1 1 II I I
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approach would be to have a three-year
cumulative limitation but to use the
fourth quarter of a company's second
program year as its base quarter for
calculating its third-year increases.

A one-year limitation, by making the
third-year limitation independent of
actual and allowable increases in the
first two program years, would eliminate
complexities caused by the need to link
changes in prices, gross margins, or
profits of compliance units that comply
with different standards in different
years. It also has the advantage of
moving the base quarter closer to the
progtam year. This would expand the
coverage of the program because it
would permit the inclusion of products
introduced, and companies formed,
during the first two years. In addition,
because the base-quarter product mix is
used to calculate program-year price
increases, using a more recent base
quarter should reduce problems created
by changes in product mix since the
third quarter of 1978. However, a one-
year limitation would penalize
companies that did not increase prices
as much as their allowable during the
first two years, and obviously benefit
those whp exhausted-or exceeded-
their two-year allowables. This would,
in turn, provide incentives for
companies to use all of the allowable
increases in subsequent periods-an
inflationary outcome that the Council is
determined to avoid.

A cumulative three-year limitation has
the advantages of familiarity and
continuity; most important, it does nof-
penalize those who did not use all of
their allowables. Also, as noted above,
it is possible to have a three-year
cumulative standard and designate the
fourth quarter of the second program
year as the base quarter for calculating
the third-year price increases, thus
permitting coverage of new products
and companies and the use of more
current product mixes. Incorporation of
that property into a cumulative (as
opposed to a one-year) standard would
thus combine the principal advantages
of one-year and three-year limitations.

7. Changes in the Profit Limitation.
During the first two program years, a
profit limitation was available to
compliance units unable to comply with
the price limitation or other price
standards because of an inability to
calculate price changes or gross margins
or because of uncontrollable increases
in the prices of purchased goods and
services. It was essential to have an

alternative limitation available because
large numbers of compliance units were
faced with mounting cost pressures
during 1979 and 1980.

The profit limitation is intended to
constrain increases in price
approximately to the increases In costs
(thus preserving income shares). The
second-year limitation consists of two
tests, both of which must be satisfied.
The first, which Is unchanged from the
first year, is that the profit margin for
the second program year should not
exceed the sales-weighted average
profit margin for the best two of the
compliance unit's last three fiscal years
completed before October 2,197& The
second test, which was tightened for the
second program year, is that the
compliance unit's second-program-year
dollar profits should not exceed its base-
year profits by more than 13.5 percent
plus any positive percentage growth in
physical volume from the base year to
the second program year. Base-year
dollar profits can be either (1) actual

-base-year profits or (ii) base-year
revenue times the average of the base-
year profit margin and the best-two-out-
of-three-year average profit margin. In
the first year, compliance units were
allowed to use the full best-two-out-of-
three-year profit margin in calculating
base-year dollar profits, rather than
having to average it with the bose-year
profit margin. We estimate that the
asymmetry inherent in both of these
definitions of base-year profits-
allowing companies an upward
adjustment if their base-year margin Is
below the best two out of three
(effectively allowing "catch-up"), but not
requiring a downward adjustment if the
base-year margin Is above the best two
out of three-resulted in potential
slippage a little less than half a
percentage point. Companies that
qualified for the profit-margin limitation
were allowed to increase prices, on
average, by an additional 1.3 percentage
points because of the optional
adjustment of base year profits.
Weighting this slippage by the revenue
share of companies under the profit-
margin limitation, we obtain the above
estimate of potential overall slippage
(for all companies). Of course, the actual
slippage was less than the potential
because market conditions did not allow
all companies to capitalize fully on the
catch-up allowance. The second-year
revision cut this potential slippage in
half.

a. Extent of 'catch-up". The extent to
which the dollar-profit test permits a
partial "catch-up" continues to be a
matter of concern. As noted above, it
grants some compliance units more than
a passthrough of costs plus the
stipulated percentage growth in profit It
may, therefore, be desirable to modify
the profit limitation further by
eliminating the alternative calculation,
by simply reducing the amount of
allowable "catch-up" from 50 percent to
some lesser number, or by making the
adjustment mandatory (requiring
downward as well as upward
adjustments).

b. Choice of the base peiod. During
the first two program years, a
compliance unit could choose any two
of the last three fiscal years before
October 1978 as its base period for prit
calculations. We recognize that this
period necessarily includes at least part
of 1975, a recession year, and could
include part of 1978, during which an.
informal anti-inflation program was in
effect. Nevertheless, the two-out-of-
three option eliminates the adverse
effect of any unusual profit margin that
might have occurred during one year of
this period.

As with the base period for price
calculations, the base period for the
profit limitation could be moved
forward. This, however, would create.
the same inequities as would a shift in
the base for the price limitation, and
would not necessarily better reflect
current cost trends. In individual cases
where the base-period results are
clearly unrepresentative of normal
operations and produce serious
inequities, we have made adjustments
(see Section 4), and will continue to do
SO.

c. Requiring volume adjustments. As
currently drafted, the profit limitation
provides for an upward adjustment of
program-year dollar profits If a
compliance unit experiences an increase
in physical volume. If volumes decline.
however, a compliance unit need not
make any downward adjustment.
Whether or not the standard should be
symmetric--that is, an adjustment for
volume be made mandatory in both
directions--may be significant in the
third program year, because significant
declines in sales volumes are likely to
take place during the recession. The
principal problem with a mandatory
volume adjustment is that many
companies cannot readily develop
physical volume indexes; indeed, many -
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are under the profit limitation for -
precisely this reason.

d. Treatment of interest expense. The
definition of profit under the profit
limitation includes interest expense-
that is, interest must be added to profits
in calculating the profit margin. The
principle underlying this requirement is
neutrality with respect to alternative
forms of capitalization. That is, we
wanted to avoid favoring one form of
financing over another, and excluding
interest expense (i.e., treating it as a
cost, which can be passed through)
would favor debt, as opposed to equity,
financing. This approach had profound
implications for many companies -
complying with the profit limitation
because of the surge in interest rates
during 1979 and early 1980. Particularly
affected were retailers, who typically
incur large short-term debt to finance
inventories and accounts receivable;
companies with primarily long-term
debt-principally for capital
investment-are less affected by short-
term fluctuations in interest rates.

Two alternatives to the Council's
approach have been suggested: (1)
Excluding all interest expense and (2)
excluding short-term interest expense.
As we have observed, the first of these
would discriminate against equity
financing (although many would
coritend that neutrality requires.
inclusion of rental expense as well as
interest expense to avoid discriminating
against companies that purchase-
rather than rent-structujes). The
second alternative was adopted in the
Nixon Administration's Economic
Stabilization Program and seriously
disrupted capital markets by creating
incentives for short-term financing of
even long-term capital projects.

Finally, the sharp downturn in interest
rates, which is expected to continue
throughout the recession, should make
this issue less pressing in the third year.
Nonethdless, we solicit public comment
on this question.

e. Adjustments for productivity. In
designing the standards, we have been
cognizant of the danger that government
interventions like this one can cause
inefficiencies. We have been
particularly concerned about possible
inhibitions of incentives to engage in
productivity-improving capital
investment. This is a matter of special
concern because productivity growth is
an effective antidote to inflation, in that
it provides a buffer between increases in
labor compensation and increases in
unit labor costs. Indeed, the recent
collapse of productivity growth has been
an important contributor to our current
inflation problem.

Our concerns are manifested in the
standards in various ways, the most
important of which is the selection of
the price limitation, rather than cost-
passthrough, as the basic standard. As
we have already observed, companies
that meet the basic price test reap the
fruits of higher productivity growth in
the form of higher profits. On the other
hand, cost-passthrough limitations-
whether of the profit-margin or gross-
margin variety-dilute companies'
incentives to engage in costly projects
that could improve productivity, for two.
reasons. First, in many instances, those
standards permit passthroughs of the
costs that the projects might shve.
Second, investment prospects may
require wider.profit or gross margins if
the additional investment is to be
profitable, or even feasible. •

Unfortunately, universal reliance on a
price limitation is not feasible because
of the need for relief for companies
experiencing uncontrollable cost
increases. As a result of the world-wide
explosion of raw-material costs in 1979
and 1980, many companies were forced
to resort to the alternative profit
limitation. In addition, gross-margin
standards-which provide for
passthrough of some, but not all, costs-
were developed for certain industries
with highly volatile material input costs.

Those who contend that the profit-
margin and gross-margin standards
have, in fact, inhibited capital
investment have suggested that a
special adjustment to allowable margins
be made for improvements in
productivity. In fact, the mix
adjustments currently available under
the gross-margin standard for petroleum
refiners partially compensate for
investments that result in changes in the
mix of feedstock inputs or refined
products. This procedure, and
modifications of it, are considered in
subsection 9c. Similar adjustments could
be applied more generally.,.

If adjustments were made for every
capital investment program or for every
improvement in productivity, however,
the restraining effect of these alternative
limitations would be severely
weakened. Moreover, such adjustments
would discriminate against companies
in industries where the opportunity for
substitution of capital for other inputs
and/or for productivity improvement is
relatively limited. In some high-
technology industries, rapid productivity
growth is commonplace; in other
industries the technology simply does
not lend itself to appreciable
improvement. Nevertheless, because of
the paramount social importance of
revitalizing productivity growth, we

modified our procedures at the
beginning of the second program year to
provide that, when the Council grants a
request for approval of an exception, it
may modify the exception to make
allowances for documented
-extraordinary improvements In
productivity that are demonstrably
attributable to unusual capital
expenditure programs. We anticipated
that such a provision would produce a
variety of requests, on the basis of
which we could formulate criterla that
could contribute to productivity growth
without producing unacceptable
slippage in the program. It elicited only
a handful of requests, however-all of
them received only recently.

8. Excluded Products. Agricultural,
fishing, forestry, and mineral products
falling within specified groups in the
1972 Standard Industrial Classification
Manual were excluded from the
program during its first and second
years. The reason for providing an
exclusion was, in the case of most of
these products, that their prices ate set
in competitive markets, in which sellers
have little control over prices and In
which price ceilings might possibly give
rise to damaging shortages. The reason
for relying on the SIC manual is that Its
classification scheme is well-known,
well-understood, and easily
administered.

While we are confident that the broad
policies underlying both the exclusion
and our reliance on the SIC manual are
sound, we invite comment on whether
the'provision should be redrawn to
include products now excluded or to
exclude products now included.

9. Modified Price Standards. We
developed the modified price standards
as alternatives for industries for which
the price standard is unsuitable, This Is
the case where (1) price-change indexes
are too difficult or burdensome to
compute, (2) raw-material costs are
highly volatile, or (3) market
characteristics necessitate special
treatment. Modified standards are
available for a number of kinds of
companies, including retailers and
wholesalers, food manufacturers and
processors, petroleum refiners, electric,
gas, and water utilities, insurance
companies, professional firms, and
financial institutions. A discussion of
suggested revisions of some of the
modified standards follows (no issues
have yet been identified for the
insurance (705.48 and 705.49), financial-
institution (705.50), professional-fee
(705.46), and government (705.47)
standards, but comments on those
standards are, or course, welcome.

a. Retailers and wholesalers. The
most controversial aspect of the
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percentage-gross-margin standard is the
provision that allows companies whose
percentage gross margins grew during
the base period to continue their
expansion at the same rate during the
program period, but restricts companies
whose margins were not growing to the
base-year percentage.

Allowing the percentage gross margin
to increase has been criticized by some.
The Council adopted this policy because
equal deceleration in the rate of growth
of dollar gross margin per unit of output
and in the prices of goods purchased for
resale implies no change in the rate of
growth of the percentage gross margin.
Had all companies under this standard
been restricted to a constant percentage
gross margins, the allowable margin
during the first year would have been
25.59 percent. 0.49 percentage point
below the actual allowable.

Some retailers and wholesalers, on
the other hand, argue that compliance
units with zero or negative margin
trends should be allowed a minimum
positive trend-e.g., an allowable
increase of one percentage point. Such a
positive floor for the percentage-gross-
margin trend has been likened to the 5-
percent floor for the allowable two-year
price limitation. The analogy is not apt,
however, because constancy of the
percentage gross margin entails a
positive growth in dollar gross margin
per unit (and in prices charged) so long
as the prices of goods purchased for
resale are going up.

The Price Advisory Committee has
suggested that the Council allow a
company to choose between (1]
continuing to project a positive margin
trend or (2) having a dollar-for-dollar
passthrough of the amount by which its
program-year interest costs exceed its
base-year interest costs. This suggestion
was prompted by concern that the
explosion in interest rates in late 1979
and early 1980 has a particularly
profound effect on compliance units
subject to the percentage-gross-margin
standard. As noted above, the current
decline in interest costs should make
this less of a problem in the third
program year. Nevertheless, the Council
invites comment on the issue.
Commentators should take note of the
fact that the provision of alternatives
necessarily introduces additional
slippage into the standards, because
companies inevitably select the one that
allows them the greater price increases.

A separate question that has been
raised is whether the Council should
specify all of the items to be excluded in
calculating gross margin. Currently,
under the percentage-gross-margin
standard, the retailer/wholesaler gross
margin is defined as net sales less the

cost of goods sold. Some firms
apparently include within the cost of
goods sold certain items, such as
warehousing and transportation costs,
that others do not. Although consistency
is desirable, there are so many
accounting variations among companies
and among industries that the Council
could not conceivably specify with the
precision desired the elements of costs
to be excluded in calculating gross
margin. We, therefore, solicit
suggestions for other alternatives.

b. Food manufacturers and
processors. Some food processors and
manufacturers have repeatedly asked to
have the cost of other items besides the
food used in their operations excluded
in calculating their gross margin. The
alternative gross-margin standard was
provided to these companies, however,
because of the volatility of farm prices;
that is why only the cost of food
products used in food manufacturing
and processing Is excluded in the
calculation of gross margin. The
processors argue that there are several
other elements of uncontrollable costs
that are sharply rising and should
therefore be passed through; they point
specifically to packaging, interest and
energy.

The Council has provided special
gross-margin standards to some
industries so as to avoid the fuiLcost-
passthrough provisions of the profit
limitation. The more items that are
excluded from the gross margin. the less
incentive there is for companies to
substitute inputs whose prices are going
up more slowly for those whose prices
are going up more rapidly-the more,
that is, the gross-margin standard takes
on more of the infirmities of a profit
limitation. Moreover, the profit
limitation is available to individual food
processors (as well as other companies)
that experience particularly large and
uncontrollable cost increases.

To the extent that rapidly rising costs
of items not excluded under the gross-
margin standard are a major problem.
an alternative to excluding these
specific items from the gross margin
would be to raise the allowable growth
of the gross margin. This might provide
the requested relief, while avoiding the
cost-plus character of the other
proposed remedy. The Price Advisory
Committee has recommended that the
Council seek from the industry
documentation of the extent of the
problem.

c. Petroleum refiners. We developed a
gross-margin standard for petroleum
refiners for the same reason as for food
processors and manufacturers: their
raw-material costs are large and highly
volatile. Unlike the other standards,

however, we reviewed and substantially
modified this one after the beginning of
the second program year. At that time,
we required refiners to disaggregate
refining and marketing operations from
all other operations for purposes of
compliance. In addition, we tightened
the standard by (1) expressing the
limitation in terms of the gross margin
per barrel, which has the effect of
lowering allowable dollar gross margins
If volumes decline, (2] making the
output-mix adjustment mandatory,
which eliminates an option, and thereby
cuts down slippage, (3) specifying more
clearly that only the cost of goods sold
may be deducted from revenues in
computing the gross margin (that is,
costs of crude oil and refined product
placed in inventory must not be
subtracted from revenues in this
calculation), and (4) making the
intermediate (quarterly) limitations
more restrictive than the end-quarter
(two-year) limitation. Finally. we
stipulated that. effective January 1. 1980.
the cost of process fuel used in refinery
operations should lie subtracted from
revenue in calculating gross margins.

This review and modification resolved
many of the questions that had arisen
during the first program year and that
were analyzed in the Council's report.
Petroleum Prices and the Price
Standards, released February 25,1980.
Nevertheleis, several important issues
remain, particularly with respect to the
relationship between the petroleum-
refiner standards and national energy
objectives. In a report released on May
30, 1980. The Council's Petroleum-
Refiner Standards, we concluded that
the standards strike a reasonable
balance between energy goals and
restraining inflation, but pledged to
continue to review outstanding issues
and to develop policy options for the
third program year. The two principal
areas of concern are (1) investment and
energy-conservation incentives and (2)
the choice between a quarterly and an
annual gross-margin standard.

(1] Investment and Energy-
Conservation Incentives. It has been
asserted that, by limiting gross margins
(which include capital and other non-
petroleum costs), the petroleum-refiner
standard inhibits incentives to invest in
expanded or upgraded refinery facilities
(e.g., facilities that produce the same or
a lighter mix of products with heavier or
sourer crude oil), and that. more
generally, It may discourage investments
or processes that entail costs that have
to be recovered in the gross margin. Of
course, constraining price increases
always runs the risk of inhibiting
investment incentives, and any partial
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cost-passthrough standard creates
incentives to favor the use of inputs
whose, costs are passed through. There
has beerl no documentation, however,
that the gross-margin standard has
significantly curtailed investment
expenditures or unduly interfered with
energy conservation efforts. This may be
because of the availability of input- and
output-mix adjustments of refiner
margins, which at least partially
compensate for changes in non-
petroleum costs (including capital costs)
associated with changes in the mix of
inputs or outputs. Nonetheless, we
recognize that possible interference with
investment incentives and energy-
conservation efforts would become more
serious the longer the voluntary
standards remain in place.
Consequently, we are requesting public
comment on the following possible
revisions to the petroleum-refiner
standard.

Alternative mix adjustment With the
mix adjustments required under the
current gross-margin standard, the base-
period margin is calculated using the
program-quarter (current) proportions of
input and output quantities. This
procedure compensates refiners for mix-
induced changes in non-petroleum costs
(including capital costs)-that is to say,
it gives them credit for shifts to less
costly crude-oil inputs and to more
valuable outputs--to the extent that the
base-period price differentials reflect..
current cost differentials. It has been
suggested, however, that this last
condition is not being met, and, as a
result, that the refiners' standard
discourages investments that would
enable refiners to adjust to a relative
decline in lighter crude supplies and a
relative increase in the demand for -
lighter products.

An alternative procedure that would
correct for these deficiencies-to the
extent they exist-would be to calculate
the program-period gross margin using
base-period quantities, rather than
adjusting the base-period margin using
current quantities. The program-period
gross margin would thus be the
difference between (1) revenues that
would have been earned (at current
product prices) on the mix of products
sold during the base period and (2) the
input costs that would have been
incurred (at current input prices on the
mix of inputs used during the base
period. Any increases in actual revenues
attributable to a change in the mix of
sales toward higher-valued products
would thus not appear in the
constructed (mix-adjusted) revenues.
Similarly, any decrease in costs
attributable to a change in the mix of

inputs toward lower-valued ones would
not appear in the constructed (mix-
adjusted) costs, and therefore the
resultant savings would not show up in
the constructed program-period gross
margin. In other words, refiners would
retain the benefits of investments,
conservation efforts, or other measures
that improve the productivity of refining
operations-i.e., that produce higher-
valued products from lower-costs inputs.
(See Appendix B for a numerical
example that compares these two
procedures.)

To the extent that this alternative
procedure encourages investment more
than the current procedure does, the
resultant increase in refinery
productivity would tend to compensate
for the reduced price restraint. To the
extent that it merely provides windfall
gains for investments that have already
been made or that would take place in
anyevent, there would be no offsetting
advantage. One way to help ensure the
former result would be for us to commit
now to use such a procedure only in
later-program years (if any), when
investments being considered now
would be coming on line.

Mix adjustments with an updated
base period. Any mix-adjustment
procedure necessarily entails the use of
the same quantities in computing the
base- and'program-period gross margins.
The alternative mix adjustment
described above holds quantities
constant at their base-period levels, so
as to eliminate inadequacies in the
adjustment attributable to obsolescence
of the relative base-period prices of
different kinds of crudes and products.
(When quantities are held constant at
current-period levels, the mix
adjustment uses base-period prices,
because in this event it is the base-
period gross margin that is a constructed
rather than an actual one. Conversely,
when quantities are held constant at
base-period levels, the mix adjustment
uses current-period prices, because the
current-period gross margin is the one
that is constructed-not actual.)

Under either the current or the
alternative mix adjustment procedure, a
related issue is whether the base period
should be updated periodically. Under
the alternative mix adjustment, this
would have the effect of updating the
quantities used in the mix adjustment.
Under the current mix adjustment, this
would have the effect of updating the
prices used in the mix adjustment.

Under either method, whether
updating the base would permit greater.
price increases depends on changes in
relative prices and relative quantities.
Individual refiners, of course, might be
disadvantaged by the selection of a new

base period, just as they may have boon
disadvantaged by the choice of the
original base period. In either case,
however, exceptions may be available
for companies whose compliance Is
measured against an unrepresentative
base.

Volume decreases. The alternative
mix-adjustment procedure described
above is designed to encourage
improvements in productivity. A
separate, but related, issue is whether
allowable dollar gross margins should
change as volume changes (which in
many cases results in productivity
changes). In the first program year, we
permitted refiners to increase their
dollar gross margin to reflect increases
in volume. In the second program year,
we extended this principle to volume
declines, by expressing the limitation In
terms of the gross margin per barrel.

Some refiners have argued that, since
fixed costs (which constitute most of the
gross margin) do not decrease with
decreases in volume, the per-barrel
calculation unduly restricts their profits.
By the same token, of course, the
standard rewards productivity increases
that arise when volumes increase.
Absent a compelling reason to the
contrary-which we have not yet seen-
we will probably conclude that the
objectives of the anti-inflation program
are best served by symmetric treatment
of changes in volume.

(2) Quarterly versus Annual Standard.
In the first program year, the refiners'
gross-margin standard compared
program quarters with a base quarter, In
developing the second-year standard,
we proposed instead that the "base-
quarter gross margin" be the average
quarterly gross margin in the base year.
On the basis of public comments, we
reverted to the base-quarter measure
used during the first year.

It is now being suggested that the
Council should move to an annual
standard for the program year. Some
refiners have argued that, with a
quarterly standard, the timing of crude-
oil and product acquisitions takes on
undue importance because the
acquisition costs in each quarter affect
the allowable prices that can be charged
only in that quarter. This may occur
even if the acquisitions are placed In
inventory, because under customary
accounting practices transitory changes
in crude-oil and product inventories can
affect costs of goods sold. Accordingly,
the refiners conclude, a quarterly
standard may thwart inventory
accumulation objectives or encourage
perverse pricing patterns. A quarterly
standard also raises problems when
there are retroactive crude-oil price
increases (like the ones we experienced
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last winter) and when firms make
annual, but not quarterly, inventory-
valuation adjustments.

If we were to adopt an annual
program-year gross-margin limitation.
we would also consider making the
base-period an annual rather than a
quarterly, measure, Conversion to an
annual standard would also reduce the
likelihood of unrepresentative base-
period margins.

d. Electric, gas and water utilities.
When the standards program was first
announced, there was much thought
given to excluding rate-regulated public
utilities because utility prices are
already regulated by various state and
local public utility commissions (PUCs)
as well as by several Federal agencies.
On the other hand, prices charged by
some utilities (e.g., power and gas) had
recently increased substantially and it
was thought that exclusion of such a
prominent part of the economy would be
undesirable in view of the economy-
wide nature and urgency of the inflation
problem. Our solution was to recognize
the primary role of the State and local
PUCs by asking them to administer our
standards, while also delegating to them
the responsiblility for granting
exceptions. This division of labor was
intended to minimize the administrative
costs of the standards program for utility
companies and, at the same time, to
ensure that the objectives of the
President's anti-inflation program would
be considered by the PUCs in their
deliberations.

During the past year, there has been
renewed interest in excepting utilities
from the standards program. It has been
argued that the standards are at best
duplicative and at worst inconsistent
with the approaches and/or criteria
used by PUCs in evaluating rate-
increase requests. Public comment on
tis threshold question would be very
usefuL

Assuming that a standard for utility
companies will be a part of the third-
year program, we should consider
whether it should be modified to make it
more compatible with the regulatory
practices of the PUCs. A relatively
minor change would be to allow utilities
the option of using either the Council's
base and program years or the test year
used by the PUCs. Those who choose
the latter would not have the additional
computation costs required to
demonstrate compliance with the
Council's standard. On the other hand,
the transition to a different program
period would itself raise administrative
and computational problems. In
addition, allowing companies a choice
between alternatives introduces
additional slippage in the standards.

A more substantial endeavor would
be to recast the standard to coincide
more closely with the standards
typically used by PUCs. This was the
spirit of the Council's recent revision of
the gross-margin standard for electric
and gas utilities, permitting them either
to include in the base-year margin the
allowance for funds used during
construction of plant not yet in service,
or to exclude from the program-year
margin a part of the additional revenue
requirements attributable to the entry of
new plant in service or construction
work in process into the rate base.

The ultimate revision would be for the
Council simply to defer to the PUCs, not
merely In the administration of its
standards, as it present, but also in the
standards to be applied. The purpose of
this change, as of those already made,
would not be to weaken price restraint
on utility companies, but only to
recognize that PUC's already have the
legal responsiblity to restrain rate
increases in the public interest, and that
the superimposition of the Council's
standards could be either redundant or
a kind of double regulation to which no
other industries are subject.

The fact remains, however, that, to the
extent that the Council's standards have
an additional constraining influence,
removing them would constitute a
relaxation of the standards. We invite
comments on these possibilities.

10. Company Organization. At the
beginning of the first program year,
firms were given considerable latitude
(subject to certain accounting
restrictions) in organizing themselves for
compliance purposes; some chose to
report to the Council as one integrated
unit, and others disaggregated
themselves into separate compliance
units. We afforded such latitude largely
to hold down companies' compliance
costs and to accommodate firms with
operations in several different sectors of
the economy that are subject to vastly
different economic forces.

At the beginning of the second
program year, we allowed companies to
reorganize themselves for compliance
purposes, thus allowing them to respond
to internal changes, altered economic
circumstances, and simple mistakes in
choosing compliance structures. We
recognized that this would permit firms
to group different portions of their
operations in ways that allowed access
to various exceptions. While this
freedom created some slippage in the
price standards, we believed the amount
involved would probably not be
significant, particularly since we did not
generally permit reorganization during
the program year.

We must now confront the question of
whether firms should again be permitted
complete latitude (subject to certain
accounting criteria) to reorganize for the
third program year. The pros and cons
have not changed from last year.
Accordingly, at this time we are leaning
toward permitting such reorganization
between program years, but not
allowing reorganization within the year.

Assuming that company
reorganization is permitted between the
second and third program years, we are
considering (at the suggestion of some)
whether to require some disaggregation
for compliance purposes in the third
year. The ability of highly diverse firms
to report as a single unit has made it
difficult for the Council to obtain
industry-specific data from major
producers in industries exhibiting high
inflation rates and to monitor effectively
and equitably different companies
operating in the same industry. Equally
important, the flexibility in company
organization has created inequities
among companies in their access to
modified price standards and in their
ability to comply with the price
standards. An example of the first
situation is that a company with 50
percent or more of Its revenues derived
from food manufacturing or processing
may report all of its operations under
the food-processing gross-margin
standard, while a company with 49
percent of its revenues derived from
these activities would have to
disaggregate in order to place its food-
processing operations under that
standard. An example of the second
(and more serious) type of inequity
arises from the fact that a comglomerate
reporting on a consolidated basis might
be able to offset high price increases in
one area of its operations with low price
increases In another, as a result it might
be able to comply more easily than a
company that operates only in the
industry with large price increases.

Nonetheless, specifying ways for
companies to disaggregate for
compliance purposes has several
problems. Obviously, it reduces their
discretion to adopt the organizational
structure they consider most suitable. It
might disrupt their established
frameworks for managing their business
activities, or impose additional reporting
burdens. It also would be difficult to
specify the types of acceptable or
unacceptable disaggregations. Most
important, it would reduce the flexibility
to adjust relative prices in response to
changing market conditions-a feature
of the price standard that promotes
economic efficiency.

I I I 1
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On approach would be to require
disaggregation (as long as the
accounting criteria are met) to the level
of the major economic sectors as
defined in the Standard Industrial
Classification Code (e.g., agricultural
production; mining; construction;
manufacturing; transportation,
communication, and utilities; wholesale/
retail trade; finance, insurance, and real
estate; and services). Another possibility
would be to require a company applying
a modified price standard to
disaggregate the affected segment of its
operations as a separate compliance
unit. Finally, we could approach this
prpblem on a case-by-case basis by
placing suitable organizational-structure
restrictions on grants of exception.

The flexibility accorded to companies
in organizing for compliance purposes
also can be used to shield the parent
company from the adverse publicity of a
noncompliance action against one of its
compliance units. To increase the
incentives for compliance, the Council is
considering listing the parent as well as.
the particular compliance unit. ,

The Council solicits public comment
on all of these issues of company
organization.

11. Self-Administration of
Uncontrollable-Cost Exceptions. The
great majority of exception requests
during the first two years have been
based on uncontrollable cost increases.
This is an area where the Council has
over time refined the criteria both for
eligibility and for the documentation
needed to demonstrate it. In fact, by the
time we promulgated the second-year
price standards, these criteria were so
well developed that they could have
been incorporated directly into the
standards. If that had been done, it
would have had the effect of authorizing
companies that satisfied the eligibility
criteria to self-administer the exception,
just as companies eligible for some of
the modified standards for selected
industries are able to choose them;

Not only has the Council had two
years of experience with administering
this exception, but the companies as
well have undoubtedly developed a
good understanding of the Council's
approach to these cases. This is
evidenced by the fact that most requests
for this exception are now routinely
approved, although there are still a
sigaficant number of cases -where
insufficient data are provided.

Because of these developments and
because we ,maintain an interest in
reducing compliance burdens, we are
considering allowing companies to self-
administer uncontrollable-cost
exceptions during the third program
year. One disadvantage would be the

greater likelihood that companies would
self-administer exceptions to which they
were not entitled, although this danger
could be minimized by requiring
companies to notify the Council when
they self-administer the exception and
to submit supporting documentation. An
intermediate approach would be to
permit self-administration of
uncontrollable-cost exceptions only by
companies that had already received
Council approval during the second
program year, on the ground that they.
are likely to be eligible, and presumably
are relatively familiar with the technical
questions involved.

12. Price Prenotification. We assess
compliance with the standards after
price increases have been put into
effect. Price increases that exceed the
standards come to our attention mainly-
when companies file their quarterly
compliance reports. We might, however,
improve the program's effectiveness if
we assessed compliance before price
increases took place, because
companies typically are more willing to
modify prospective increases than to
take after-the-fact corrective action-
which may involve price rollbacks. In
addition, if we asked companies to
notify us before they increased prices, it
would facilitate rapid resolution of
possible misunderstandings or
misinterpretations of the standards and
encourage companies to maintain a
closer and more current check on their
compliance posture.

Such considerations provided the
rationale for the price prenotificatioh
program that the President announced
on March 14. Because it is so late in the
second program year, the Council will
not initiate a prenotification program
this year, and is using this Issue Paper
to solicit comments on whether there
should be a program for the third year
and, if so, what it should look like.

The program that the Council is
considering would be selective and
voluntary, seeking prenotification only
where the benefits in improved price
restraint clearly outweigh the heavier
reporting burdens. Prenotification would
not be used to delay or to suspend
proposed price increases, as it was in
the Nixon Administration's Economic
Stabilization Prograrh; the Council does
not have statutory suspend-and-delay
authority and will not seek it. To the
extent that the Council's intentions are
misunderstood, a prenotification plan
may lead to anticipating price increases
that will diminish any benefits of the
effort.

The number of companies asked to
prenotify would be kept small to limit
the reporting burden and to assure
timely Council responses. Possible

criteria for selection are (1) problem
sectors, (2) basic or key industries, (3)
company size, (4) price leadership, (5)
degree of industry concentration, (6)
,historical industry pricing practices, and
(7) homogeneity of product lines.

To help develop a prenotification
program, the Council has consulted a
number of outside groups; these have
raised a number of problems with which
we are still grappling. First, becauso
businesses often do not know the exact
size of a price increase until shortly-
days or even hours-before the Increase
is implemented; therefore, It could be
hard to prenotify with sufficient lead
time. Second, because of differences in
company pricing policies, different lead
times would be appropriate for different
companies; even pricing within a
company can vary from region to region
and product to product. Third, because
data for prenotification are not kept in
the ordinary course of business,
projecting compliance would involve
additional administrative cost. Because
of the difficulties involved in developing
a workable prenotification program, the
Council strongly urges comments on this
issue.
Appendix A. Detailed Analysis of Company-
Specific Pay Data

This appendix provides more detailed
breakdowns of the company-specific pay
data issued in Section 11-B.

In Table A-I, we provide the base-period
and program-period data that were used In
calculating the unadjusted and adjusted pay-
rate increases shown In Table 4. The pay-rate
increases shown at the bottom of the table
can be calculated by dividing the appropriate
program-period level by its corrospondir
base-period amount in the upper half of the
table.

The nature of the adjustments and
exceptions for the program period that were
used in calculating the overall statltics in
Table A-I are shown In more detail In Table
A-I1. For each category, we present the
percentage of workers who received the
adjustments and, for those workers, the
increase in the dollar adjustment over the
comparable adjustment for the base period
and, the percent of the workers' base year
pay that these net adjustments represent. In
addition, we show the magnitude and
percentage amount that these adjustments
represent on average for all workers,
including those who received no adjustments
(i.e.. the weighted hourly adjustment).

Although the implications of the patterns
were discussed earlier In the report, some
additional explanation of the adjustment
categories is helpful in interpreting the
results.
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Table A-I.-PAY-1 Data Cbprds o(! a#FWy'
on dollars]

AM CoScb, 116014.-
workarss -qm a" WtAS Other toaf

Pay coreont
NuMer of base-peodreposrig workers 7.430,162 1.3A054 2,415,39 3.615,713
Percent of base-period fupor"oiters 1000 18 325 A&7

Base Perod Pj.
BP -e m .orl payrate $1134 $1Z16 $1444 569
BP uaust ae a sa aie s......,...~ 8.70 a349 1123 709
BP amed hourly cose of oenive pay 042 0913 0? 0.29
3P u e hmely coat ci b 223 3.54 244 1.56

BPt otalast ts 011 001 * 016 Olt
BP acjusted hourly pay rat .. 11.23 12,15 1428 &aS

Prt yew Anmaked Pkrty A d

Program Penod (PM:
PP --- W ouy py nde 12.20 12.15 13-51 1324 15.40 955
PP tersted ho rly wage and sa aies 9.37 9.34 940 924 1Z02 7.5W
PP uwausedjxoc cost oin 've k....pay - 0.41 041 0.14 013 0.77 026
PP weac*uetd hourly cost of benel____ 241 220 3.96 3.87 Z82 1.67

PP toad aqc*sme _ 026 024 036 026 029 01a
PP ac*ust hourly pay , 11.94 11.91 13.13 12M 15.11 936

tna*jsted pay-rate increase fercent
Aduted pay-e inrese 
Un ted w ms a usdui keee (ercenQ

7.1 110 8
6.1 71 6.8
1.0 3.1 2.1

'The percertage increases -e oblasne by averakQ -re errployeeal u engW base perid e Loyrem as -ao~f
Cwonrnts may not adm to lo because of rowq.

'Pay meases for colleclne ba gung uits we calculated to-lwo way. The k* . w c~al:iboem to n t ccs o1
the frst yew o colaech obeai agg__a negoaled dkn the PrOgrM Piod, ae he anmul-ar, e data ptanto th>e (geomekic) average enrei rate €of increase coe the m. of the coract Because of front toig fr!.e esnse o

uls-yea" contrc a are msuelyb a&W thai the wnW ae. ages

Table A-l.-iam Pwod--PA Y-I Data Ausnents'

Adjmtn-en category
CaC"~cw mvsae~t-

Al workers bWgW&Vi tests Other uret
teLWS a

Total pronrre-year a4usbrist.
Percerd of reportirg workers affected
Houly ad*Wet per affected emoyee:

Dollars-
Pe ceent .....

i h ourly earv m "

IncnIve pMyIstes cormision overages attrbitab e to thw
vokum:

Percen of repor, wo, "-s a cted
Hourly austme per affected erployee
Dollars

Weighted hourly&atxn

O01A pay-et overages:
Percemt of mpuln workers affected
Hourly austment per affected employee:

Weighted hourly asuneft

Maintenance of health bens overages:
Percert o rmpor tg workers a-ec ed ____________
Hourly snet per adged epoyee

Wehted houly as
Dolars

53.2 a5 477 442

023 031 027 0,18
2.0 2,S 1.9 1-9

0.13 0.26 013 oce
11 22 09 09

66 05 100 66

0.05 0.01 0.06 0
07 12 04 07

00O 000 001 000
00 00 00 0-1

22 74. 63 135

023 025 025 020
19 20 21 17

005 018 002 0(13
O5 15 01 03

36. 741 293 251

0.04 004 004 0,03
0.4 0.3 03 04

001 002 0.01 001
01 02 01 01
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Table A-l.-Program Period-PA Y- I Data Adjustments --Continued

Collectve Management
Adjustment category All workers bargaining units Other units

units'

Overages due to nonchargeable changes in deFed-benefit pen.
sion funding costs:

Percent of reporting workers affected _...............
Hourly adjustment per affected employee:

Dollars .............
PercenL.

Weighted houdy adjustment:

Exclusion of unaltered pension plan:
Percent o reporting workers affected_.. .... _._
Hourly adjustment per affected emploee:

Dollars......
PerenL........ . .. ....... ,,

Weighted hourly adjustment:
Dollars .............
Percent.

Exclusion of qualified profit.sharing retirement plans:
Percent of reporting workers affected..
Hourfy adjustment per affected employee.

Dollars ....
PercnL_...

Weighted hourly adjustment-
Da..r........
Percent.-

Overages from formal annual pay plans:
Percent of reporting workers affected..
Hourly adjustment per affected employee:

Dollars--
Percent .... ..

Weighted hourly adjustment:
Dollars... . . .
Percent . . ....

Effect of fixed-pop, method; promotions:
Percent of reporting workers affcted .......
Hourly adjustment per affected employee

Weighted hourly adjustment

Effect of fixed-pop. method; qualification Increases:
Percent of reporting workers affected
Hourly adjustment per affected employee:

Dollars ....
Percent-

Weighted hourly adjustment:

Effect of weighted average method:
Percent of reporting workers affected ...................

Hourly adjustment per affected employee:
Dollars......
Percent+..... ........ .

Weighted hourly adjustment:
Dollars-- ,... .. ... . .
Percent........ . ... .

Overages from pay exceptions: OWPS approved
Percent of reporting workers affected
Hourly adjustment per affected employee.

Dollarsf... . .

Weighted hourly adjustment:
Dollars.
Percent-.....----. .. .. .

Overages from pay exceptions, self administered:
Percent of reporting workers affected
H tourly adjustment per affected employee:

Dotlar .... ..
Percent....... .

Weighted hourly adjustment:
Dollars--
Percent.....

17.3

0.07
0.6

0.01
0.1

6.3

0.10
1.2

0.01
0.1

6.5

0.15
1.4

.0O
0.0

16.9

0.09
0.6

0.01
0J1

7.3

0.11
1.2

0.01
0.0

3.4

0.13
1.3

0.00
,0.0

2.2

0.14
1.3

0.00
0.0

5.7

0.15
1.5

0.01

0.1

2.5

0.13
1.0

.00
0.0

63.5

0.02
0.1

0.01
0.1

25

0.26
3.7

0.01
0.1

0.1

0.65
5.4

0.00
0.0

NA

NA
NA

NA
NA

NA

NA
NA

NA
NA

NA

NA
NA

NA
NA

NA

NA
NA

NA
NA

13.9

0.20
2.1

0.03
0.2

2.1

0.31
1.6

0.01
0.1

8.8

0.13
0.8

0.01
0.1

16.3

0.09
0.7

0.01
0.1

6.6

0.04
0.3

0.00

0.0

20.7

0.10
0.7

0.02
0.2

11.7

0.17
1.4

0.02
0.1

4.2

0.12
0.9

0.00
0.0

1.5

0.22
1.7

0.00
.0

4A

0.15
1.2

0.01
0.1

2.4

0.12
0.9

0.00
0.0

5.0

0.05
0.6

0.00
0.0

16.2

0.05
0.6

0.01

0.1

8.9

0.04
0.5

0.00
0.0

14.3

0.08
1.0

0.010.1

4.3

0.07
1.0

0.00
0.0

2.9

0.13
1.6

0.00
0.0

2.0

0.08
1.0

0.00
0.0

3.3

0.14
1.A

0.00
0.1

2.8

0.06
0.8

0.00
0.0

'The percentage Increases are obtained by avbraging across employee units, using base period employment as weights.
'Annualized over the life of contracL

Adjustments for incentive pay
overages attributable to higher volume
are provided in instances where
physical volume increases can
reasonably be attributed to increased
work effort or improved worker
performance. COLA payment overages
reflect the costs attributable to the
difference between the company's
inflation assumption for costing out
cost-of-living escalators and the
stipulated assumption of a 6-percent
inflation rate. The maintenanqe-of-
health-benefits exclusion represents the
costs above 7 percent involved In
maintaining the present levels of health
insurance coverage, which the Council
excludes from consideration.

There are three retirement-plan
adjustments. The first pertains to
changes in defined pension funding
costs-that is, changes in costs
attributable to altered actuarial
assumptions or poor performance of the
fund's investments. The exclusion for
unaltered pension plans pertains to
pension plans that link benefits to the
level of wages and salaries. In cases
where the plans are not amended and
the benefit structure remains unchanged,
companies could exclude all pension
costs from the base period and program.
period pay rates. Finally, costs
associated with profit-sharing
retirement plans may be excluded from
the pay calculations when the formulas
are not changed.
. The adjustments for formal annuAl

pay plans exclude from the chargeable
increases all pay increases above 7
percent that are made under pre-existing
formal pay plans. Only previously
conunicated increases are Included In
this exclusion.

There are two types of adjustments
pertaining to the method of computation
used to detemine compliance. If the
fixed-population method is used, pay
increases resulting from promotions or
qualification increases are excluded. If
the unit-average method is used and the
mix of workers changes from the base
period, the pay increase calculations
can be done using the base-perlod
weights, with the difference in the
results being excluded from the
chargeable increases.

The final two adjustment categories
are for exceptions granted by the
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Council or self-administered by the
company. The categories for both kinds
of exceptions are identical: acute labor
shortages, tandem relationships, gross
inequity, or undue hardship, and
productivity-improving work-rule
changes.

The key pages of the Council's PAY-i
form in which the data in Tables A-I
and A-11 are based are reproduced as
Table A-ilL The blanks in the form have
been completed using the average
amounts for all of the reporting
companies.

Finally, we have included in
Attachment A-I a summary of the pay
standards from the Council's
Compendium. This discussion
summarizes the factors guiding the
design of the pay standard. Part 6 of this
excerpt material provides a detailed
description of the criteria for exceptions
and exemptions from the pay standard.
BILLING CODE 3175-01--M
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•Table A-III

Part III-Pay Rate'Data "1

1. Straight-Time Wage and Salary:

(Projected COLA at % CPI:$ . )

2. Incentive Pay (where applicable):
a. Sales carnission and production

incentive pay:

b. Bonuses and other annual in-

centive pay:

c. Long term incentive pay:

d. Total hourly cost of incentive
pay:

3. Benefits:
a. Pay for time not worked

b. Savings and thrift plans:

c. Qualified defined-benefit
retirement plans:

d. Health benefit plans:

." (A)
Base Period
Pay Rate

$o -i .9

(B)
Program Period
Pay Rate
9. 4!

e. Other insurance plans:

f. Other (total):_ _,

g. Total hourly cost of fringe
benefits:

4. Hourly Pay Rate (Sum of, l+2d+3): IS _23 _

5. Annual Porcent Pay-Rate Inc-oas:

IF THE ANNUAL PERCENT PAY-RATE INCREASE IS 7 PEJrCE1T OR LESS
(AND FOR MULTI-YEAR AGREEMENTS, NO INDIVIDUAL YEARLY INCREASE
IS ABOVE.8 PERCENT) AND DEFINED-BENEFIT PENSION FUNDING COSTS
ARE UNCHANGED, THE EMPLOYEE UNIT IS IN COMPLIANCE AND ITEMS
6-8 NEED NOT BE COMPLETED. /

l/ Components may not add to total because of rounding.
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(A)
Base Period
Pay Rate

6. Adjustments to pay rate (where
applicable)

a. Alternate base adjustnent
for bonus plans:

b. Sales catmtission/production
incentive pay due to higher
volume:

c. COLA payments beyond 6 per-
cent increase in CPI (attach
copy of fornula):

d. Maintenance of health benefits
cost increase above 7 percent:

e. (1) Non-chargeable charges in
defined-benefit pension
funding costs:

(2) Exclusion of unaltered
pensioh plan:

f. Exclusion of qualified profit-
sharing retirerunt plan:

(B)
Program Period

Pay Rate

-s 0.00

$_0.0 1

0.0 5 _

0.0 1

0.0 9

0.0 2

g. Overage fra fonal annual
pay plans:

h. Overage fram pay exceptions

(1) Approved by CWPS (TA IS WR WH ):

(2) Self-A ninistered(TA LS WR H ):

i. Effect on average wage
if fixed population
method used, 705B-4 (b)

(1) Prmations (in base period $ .

(2) Qualification increases (in base
period $___ _ :

0.1 0

0.0 2

0.0 1

0.0 1

0.0 0

0.0 1

0.0 0

6e (1)

6e(2)

6f

6g

6h(l)

6ni(2)

6i(i)

6i (2)

j. Effect on pay rate if weighted
average -,ethod used, 705B-4 (e):

k. Total adjusi~ents:

7. Adjusted Hourly Pay Rate
(Difference 4-6k) :

8. Adjusted Annual Percent
.paq-Rate Increase:

BILLING CODE 3175-01-0

-f,2 I_ I6k

I TiIL LJ L.-_ 7
i I

0.0 0
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Attachment A-I

Excerpts From Pay and Price Standards,
A Compendium -

Part I: Design of the Pay/Price Standards
The pay and price standards have been

crafted carefully to strike a balance among
four principal criteria: effectiveness,
simplicity, equity, and economic efficiency.

To be effective, the goals of the standards
were targeted to be ambitious enough for
widespread compliance to reduce inflation
significantly without being so ambitious that
compliance become6 impractical. Also for
effectiveness, the standards were designed to
apply to a wide range of diverse economic
activities.

Against the nbed for widespread coverage,
every effort has been made to retain
simplicity. And, in fact, the basic standards
remain simple for most.businesses to apply.
However, some increased complexity has
come about in response to requests from
large businesses for more specificity and due
to the need to provide modifications that
account for the institutional characteristics
and operational realities of certain industries.

For purposes of eqtuity, thb standards
request moderate restraint from the widest
possible range of individuals and
organizations; no one group is asked to
shoulder a disproportionate share of the
burden. But, as in any effort to break into a
pay/price spiral, some are bound to be
affected sooner or to a somewhat greater
degree than others. In recognition of this fact,
the standards include several explicit
provisions aimed at avoiding the imposition
of major inequities.

As with most government intervention in
the marketplace, the call for restraint in pay
and price decisions runs the risk of indubing
some economic inefficiencies by distorting
market incentives and signals, resulting in a
misallocation of resources. This concern is
reflected throughout the standards, evidenced
by the general focus on average prices and
pay rates rather than on those of individual
products and workers, thus allowing relative
prices and pay rates to respond to market
conditions.

In designing and revising the standards,
adherence to these criteria forced numerous
difficult decisions required to balance
conflicting objectives. In particular, most
efforts to add sensible exception-provisions
and to provide the degree of flexibility
needed to minimize potential inequities and
market distortions directly reduced the
potential effectiveness of the standards.
Conversely, most efforts to increase potential
effectiveness increased the risk that
compliance would cause inequities and
inefficiencies.

Since the standards are sufficiently
ambitious to be effective with widespread
compliance, it is undoubtedly the case that
some inequities and inefficiencies will result.
But, these are likely to be small compared to
the capricious inequities and the fundamental
economic inefficiencies caused by inflation
itself.

The pay and price standards were designed
to be consistent with each other, assuming a
continuation of the well-established historical

relationship between prices and unit labor
costs.

• • The price deceleration standard provides
each firm with its own numerical limitation
on price increases during the program year.
For each firm, this limitation is derived by
deducting one-half of a percentage point from
the average annual rate of price increase over
the 1976-77 period. If every company in the
U.S. economy were to adhere precisely to this
standard, the program-year inflation rate
would be about 5% percent. This figure is
obtained by deducting one-half of a
percentage point from the 6A percent annual
rate of increase in the Consumer Price Index,
excluding food, during the 1976-77 period.

However, not all firms will be able to
achieve price deceleration, due to raw-
material price increases, previously
negotiated labor contracts, and otherfactors.
To comply with the price standard, these
firms will resort to the profit-margin
exception which allows unit-cost increases
to be passed through on a percentage basis
up to 6 percent and on a dollar-for-dollar
basis thereafter. Given full compliance with
the price standard, including this exception,
inflation would be about 6Y2 percent in
absence of raw-material shortages or
external supply shocks.

The standards were designed to make this
price objective consistent with full
compliance with thepay standard, constant
functional income shares (i.e., constant profit
margins and a constant labor share of total
national income), and the estimated long-
term productivity trend.

The pay standard requests that average
increases in wage rates and private fringe-
benefit costs per hour not exceed 7 percent
over the progriun year. However, with full
compliance, actual private hourly
compensation costs will rise by about 7%
percent. The slippage between the 7-percent
pay standard and the 7/ percent objective is
attributable to several provisions and
exceptions included to accommodate
legitimate concerns about equity and
economic efficiency. When mandated Social-
Security cost increases above 7% percent are
included, total compensation per hour will'
increase by about 8/ percent. Deducting
from this figure the 10-year productivity
growth trend of 1/ percent, unit labor costs
will increase by about 6 percent.

Historically, changes in unit labor costs
and changes in prices have been very closely
related, reflecting the virtual constancy of
functional income shares. The numerical
standards were designed purposely to reflect
this relationship. Hence, as seen above, the
6 percent increase in unit labor costs,
assuming full compliance with the pay
standard, is consistent with the 61/z percent
price objective, assuming full compliance
with the price standard.

This is not a forecast of inflation rates over
the program year. Even with full compliance,
if productivity growth rates are below
historical averages or-if there are major
perverse supply shocks, price increases will
exceed the above objective.

The pay and price objective for the second
program' year will, of course, depend on the
degree of success during the first year. -
Therefore the second-year standards will not
be formulated until the third quarter of 1979.

A. The Pay Standard
Compliance with the pay standard requires

that pay rates increase by 7 percent or less
for each of several identified employee
groups. The 7-percent standard Is not
intended as a target for pay-rate Increases- it
is an upper limit, or cap. Where market forces
suggest that smaller increases are warranted,
smaller increases should be granted.

The standard ihposes a common numerical
limit across industries and regions, Although
an assumption about aggregate productivity
growth provides the link between the pay
standard and price standard, the pay
standard does not vary across Industries or
firms depending on Industry-specific or firm-
specific productivity changes. The absence of
such productivity adjustment reflects both
the effectiveness and equity criteria
discussed above.

First, productivity Is extremely difficult to
measure and the existence of a general
adjustment would create a significant
loophole, preventing the effective limitation
of pay-rate increases.

More Importantly, from an equity
standpoint, the disparities between
productivity growth rates across industrles
are not attributable to differences in the
diligence of the workers Involved; Instead
they are due to the fact that there Is more
potential for productivity-improving
innovations in some industries (for example,
manufacturing) than in others (for example,
services). Further, there Is no logical
justification or historical support for the
notion that high-productivity-growth
industries are high-wage-growth Industries.
Instead, disparities in productivity growth
rates across industries tend to be reflected In
divergent price trends; price Increases tend to
be relatively low in high-productivity-growth
sectors and relatively high in low-
productivity-growth sectors.

Although the notion of a pay standard tied
to company-specific productivity growth has
been rejected in the interest of prbmotlng
efficiendy, incentive pay plans that relate
Individual pay rates to individtual
performance receive special treatment.

Incorporation of the above criteria
(effectiveness, simplicity, equity, and
efficiency) dictate several other general
characteristics of the pay standard:
" For reasons of equity and effectiveness, al)

forms of pay are included.
" The standard applies to the sum of

different types of pay rather than to each
component separately, imposing no
restrictions on the mix of pay Increases.

• The standard applies the average pay rates
for employee groups rather than for
individual employees, imposing no
restrictions on the distribution of pay-rate
increases across individuals.

" The standard applies directly to those
components of pay that firms control, and
makes certain allowances for pay Increases
not controlled directly by the company,

1. Components of Pay
Pay rates are defined to exclude overtime

pay unless the terms of the overtime pay are
changed (say by changing the formula from
time and a half to double time, in which case
the impact on hourly cost should be
estimated and counted as a pay increase],
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Private fringe-benefit payments-but not
employer contributions to legally-mandated
benefit programs such as Social Security,
unemployment insurance, and workers
compensation-are counted as pay. These
private fringe benefits include (but are not
confined to) pensions, health insurance, and
all forms of paid leave.

The inclusion of fringe-beftefit costs is
important since these have become an
increasingly significant component of labor
costs in recent years, and their inclusion is
necessary to avoid an obvious loophole: the
substitution of fringe benefits for cash wages.
However, the standard allows complete
flexibility between wage increases and
benefit improvements. For example, if the
base pay rate for an employee group
averages $8.00 per hour in wages with an
additional $2.00 per hour in benefits, the total
wage and benefit base is $10.00 per hour.
Under the standard, the average increase
cannot exceed 7 percent annually, or 70 cents
per hour. This allowable 70-cent incremnent
can be distributed in any manner between
wage increases and benefit improvements.

There are three important qualifications to
the provision that all increases in costs of
benefits are counted against the standard.
First, government-mandated increases-
including increases in items mentioned
earlier-are excluded from the calculation of
pay increases, since these cost increases are
beyond the control of the employer.

Second, only the first 7 percent of the
increased cost of maintaining existing health-
plan benefits is counted. It could be argued
that the entire increased cost of maintenance
of benefits (MOB] should be counted against
the standard because (1) these increased
costs add to labor costs and exert upward
pressure on prices, and (2] not counting the
increased cost of MOB discriminates against
workers whose employers do not provide
elaborate fringe-benefit plans and must
therefore pay their own increased medical-
care costs out of their increases in wages
(which do count against the standard). On the
other hand. the equity issue results in a
standoff because, without the special
provision for this category of fringe benefits,
employees with identical benefit packages
could be subject to different limitations on
wages and salaries due to differences in
benefit plan experience or in the timing of
premium adjustments. In addition, employers
object to including all increases in MOB costs
because they have little or no control over
them. It was this latter point that led the
Council to revise the treatment of
maintenance of medical-care costs in the
final standards,

Third, for the same reasons, increased
costs of maintaining a pension fund, with no
improvement in benefits, are not counted
against the pay standard. Such cost changes
can come about because of changes in
funding methods, changes in amortization
periods, changes in actuarial assumptions, or
plan experiences.

The full amount of all cost increases due to
improvements in health or pension benefits is
counted in determining pay-rate changes.

2. Employee Groups
The 7-percent limitation on annual pay-rate

increases does not apply to individual

employees. Instead, the standard applies to
the average pay-rate Increases for units of
employees. Within each unit, some
employees may receive increases above 7
percent so long as these excesses are offset
by smaller increases for other employees In
the same unit. This flexibility allows
employers to adjust Individual pay rates on
the basis of individual merit and market
conditions for different types of labor
services, so long as the overall 7-percent
limitation is satisfied. This feature of the pay
standard promotes economic efficlency and
facilitates equitable pay policies.

The separate employee units to be
identified under the standard arer(1] each
collective bargaining unit. (2) all management
personnel, and (3) nonmanagement
employees not covered by collective
bargaining agreements. A collecilve
bargaining unit representing less than 5
percent of all employees in a firm need not be
considered separately, but can be combined
with the appropriate nonunion group. Any
reasonable divisions of the nonunion
employees into management and
nonmanagement units Is acceptable.

Collective bargaining units are required to
be identified separately because these
employee groups are subject to binding
contracts and the contract terms can be
altered only at the time of negotiation. The
standards therefore apply to the terms of
newly negotiated contracts. For nonunion
employees, the distinction between
management and nonmanagement groups Is
provided to ensure that management -
decisions about pay-rate increases provide
equitable treatment for nonmanagement
employee. If a company can provide an
alternative means of demonstrating that this
equity condition is satisfied, the two groups
may be combined.

3. Application of the Pay Standards to
Collective Bargaining Agreements

The pay standard does not apply to
existing contractual agreements reached
before announcement of the program.
Instead. it requires that the annual rate of
increase of pay rates dictated by any new
collective bargaining agreement (any
agreement entered into during the program
year) be no greater than 7 percent
compounded over the contract term. Since
these increases are compounded, pay rates
can increase by approximately 14 percent
over the live of a two-year agreement and
22 percent over the life of a three-year
agreement. Under such multi-year
agreements, however, the total allowable
increase must be allocated fairly evenly over
the life of the contract-no more than 8
percent of the total allowable increase can
occur in any single year of such an
agreement. This allows for some "ront
loading," a common characteristic of labor
contracts.

A large and increasing number of collective
bargaining agreements have built-in
escalators, or cost-of-living adjustments. The
actual pay-rate increases generated under
these contracts will depend on the actual
rates of inflation experienced over the
contract term. In order to provide a method
by which the parties can determine whether a

new contract complies with the standard at
the time it is signed, cost-of-living
adjustments in multi-year contracts are to be
evaluated assuming a 6-percent annual
inflation rate. This rate is below the
anticipated inflation rate for 1979, even
assuming full compliance with the pay and
price standards, but is a reasonable
assumption to make for the period covered by
multi-year contracts. For this reason, the 6-
percent assumption cannot be employed in
labor contracts covering one year or less.
One-year contracts with cost-of-living
adjustment clauses must be evaluated
retrospectively, using the actualinflation rate
and hence the actual cost to the employer.

4. Application of the Pay Standard to
Nonunion Employee Units

For employee units not covered by
collective bargaining agreements the
standard requires that average pay rates in
the final quarter of the program year be no
more than 7 percent greater than the average
pay rates in the base quarter. The base
quarter Is the last complete fiscal or calendar
quarter prior to October 21978, and the
terminal quarter s the correspondingquarter
of 1979.

In many cases, actual pay-rate increases
during the coming year will be based on
decisions and commitments made prior to the
announcement of the program. In order to
provide equitable treatment of union and
nonunion units, recognition of these
situations Is necessary. As'a result, when
pay-rate increases are dictated by the
continuation of a formal documented annual
wage and salary program already in
operation, the completion of this program is
allowed. Similarly. if future pay-rate
Increases have already been promised or
communicated to the recipient employees,
these promised increases are allowed.
Compliance requires, however, that new pay
plans announced during the program year be
consistent with the 7-percent standard for the
next planning year of the company.

Changes in average pay rates are
determined by changes in the pay rates of
individual employees and by changes in the
composition of the employee group. In some
cases, the 7-percent standard would be
exceeded solely due to a shift in the
composition of employment toward
individuals with higher skill levels and.
therefore, higher pay rates. To prevent such
situations, two methods are provided for
neutralizing the effects of skill-mix changes
on average pay rates for nonunion groups.
The first allows pay-rate increases to be
computed as a weighted average of the
separate increases for distinct employee
subgroups within an employee unit. This is
similar to the procedure used in determining
the pay-rate increase over the life of a new
collective bargaining agreement. The second
method allows the computation of pay-rate
changes for the group of continuing
individuals employed throughout the program
year. Using this latter method, pay-rate
increases for legitimate, individual
promotions and changes in individual job
qualifications may be excluded. Under this
option, a company that gives company-wide
raises (including benefits) of 7 percent and
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continues its normal promotional practices
will be in compliance with the standard "
regardless of changes in the employee skill
mix during the program year. This approach -
should be especially useful to small firms that
do not typically perform extensive cost-
control budgeting analyses.

5. Variable Compensation
Application of the pay standard to

nonunion employee groups is complicatedby
the existence of widely varying, and often
complicated, incentive pay plans. Typically,
the actual payments received by employees
under these plans are not controlled by the
firm once these plans are in place. In fact, the
primary rationale for these plans is that pay
should be high when individual or company
performance is good and low when it is n9L
The primary examples are commission
programs, piece-work pay, annual bonus
plans, and long-term incentive plans.

Two principles guide the treatment of these
programs under the pay standard. (1] all such
forms of compensation should be counted as
pay and (2) such compensationrshoud be
counted as pay when earned rather than
when paid (except for discretionary bonuses).
Commission and piece-work pay increases in
excess of 7 percent under these plans will not
put a company out of compliance if it can be
shown that the extra pay is attributable to
increases in physical volume rather than to
rising prices or a change in the pay formula.
As noted above, discretionary bonuses are
counted as pay when received.
Nondiscretionary bonuses (i.e., bonuses
dictated by a fixed formula or rule) are
counted as pay when earned. In dealing with
incentive pay that is tied to profit, companies
should make a projection of the growth in
profit and grant salary increases that are
consistent with the profit projection and the
pay standard. Pay increases that exceed 7
percent because profits rise by more than
was reasonably expected will not result in
determinations of noncompliance.

"Future-value incentive programs," such as
stock option plans (providing the option to
purchase stocks at some future date at a
currently stipulatdd price) are treated
separately. Under this type of plan,
compensation received by exercising a
purchase option during the program year will
be the result of grants or commitments made
before the announcement of the anti-inflation
program, and is not charged against the pay
standard. Similarly, the compensation value
of grants made during the coming year will
not be known until several years in the
future. In these cases, the 7-percent limitation
is applied to the number of, units granted (per
eligible employee] in the coming year
compared to the number of units granted (per
eligible employee] in the base year. (If
eligibility rules are changed, the limitation is
applied to the number of units granted per
employee in the relevant employee unit.)

6. Exemptions and Exceptions
In the interest of equity and economic

efficiency, a number of exceptions and
exclusions have been included in the pay
standard.

A. Low-wage workers.-Because the poor
are least able to bear the burden of fighting

inflation, an explicit exemption for low-wage
workers is provided. This exemption is
effected by requiring that, in the calculation
of pay-rate changes, employees earning no
more than $4.00 per hour in straight-time
wages at the beginning of the program year
be excluded from all employee groups. As a
result of this exclusion, if pay rates for these
low-wage workers increase by more than 7
percent-for example, due to the revision in
the minimum wage and the so-called "ripple
effect" to avoid compression of the wage
structure near the minimum wage-this does
not count against the allowable increases for
other employees. Also, if pay rates for low-
wage workers increase by less than 7
percent, these lesser increases cannot be
used to offset greater increases for other
workers.

B. Tandem relationships.-An exception to
the pay standard is provided for reasons of
equity to allow for the continuation of
established tandem -relationships among
employee groups. For example, in some
bargaining situations, one or more units
traditionally adopt the settlement of a leader
unit. Also, some companies have traditionally
maintained a fixed differential (or even
equality) between the wages of their union
and nonunion employees in the same plant or
in different plants. Where such tandem
relationships exist, it is possible for the
follower employee unit to receive a pay-rate
increase of more than 7 percent to keep in
step with a complying leader unit without
being out of compliance. The exception
applies, for example, if the leader (collective
bargaining) unit signed a contract before the
beginning of the program year and the
follower unit signs the same contract during
the program year. The tandem exception can
also be invoked if a leader collective
bargaining unit signs a complying contract
during the program year that provides for an
8-percent increase in the first year and a
follower, nonunion-uitis given the same
percentage increase.

It should be emphasized that this exception
can be invoked only in those situations in
which the leader/follower relationship is
clear, in terms of both the amount and the
timing of pay-rate increases. For example,
industry-wide pattern bargaining, in which a
settlement with one company-but not
always the same company-sets a pattern
that is adopted by other companies does not
qualify as a tandem relationship because the
leader/follower relationship is not fixed over
time. Compliance determinations in such
situations can, however, be made for the
industry as a whole, using the industry-wide
base pay rate.

C. Productivity-enhancing work-rule
changes.-To promote economic efficiency,
pay-rate increases that are traded for work-
rule changes that result in demonstrable
improvements in productivity are not counted
against the 7-percent standard. This
exception applies only to collective
bargaining situations in which a company has
no alternative means of eliminating past
contractual work-rule restrictions other than
to buy them out through an additional wage-
rate increase. The exception does not apply
to wage-rate adjustments for improvements
in productivity that are not tied to contractual
work-rule changes..

D. Acute labor shortages.-Although the
pay standard allows for a substantial amount
of flexibility in setting pay rates for particular
types of workers, this flexibility may be
inadequate tb retain or attract workers in
occupations that are In severely short supply.
An explicit exception Is therefor provided for
cases of acute labor shortages. To invoke this
exception, the acute labor shortage must be
documented by evidence on the number of
vacancies, the time required to fill vacancies,
and movements in entry-level pay rates.

E. Undue hardship and gross Inequiye-
The pay standard, including the above
exceptions and exemptions, has been
designed to prevent complying workers and
businesses from suffering extreme hardship
or inequities. Nevertheless, not all situations
causing hardship or inequity can be
anticipated. For this reason, the standard
allows for a general exception for undue
hardship and gross inequities. It must be
emphasized, however, that to qualify for this
exception, a situation must be manifestly
unfair. In particular, perceived notions of the
need to "catch up" with other groups of
workers (even with traditional
"comparability groups") do not, In and of
themselves, constitute grounds for an
exception.

Appendix B. Numerical Example to Illustrate
Possible Changes in the Petroleum-Relined
Standard

Under the current mix adjustment, the
base-period gross margin is calculated using
program-period quantities. Using the
alternative mix adjustment, one would
calculate the program-period gross margin
using base-period quantities. The following
example illustrates the difference between
the two procedures for changes in product
and input mixes that might occur as the result
of investments in upgraded refinery
processing facilities. On the product side, tim
mix shifts away from residual oil toward
lighter products: on the input side, the mix
shifts away from light crude toward heavy
crude. The base-year and program-year
prices in the example correspond closely to
actual average prices during these periods. In
the example, the adjustment-and hence the
allowable growth in gross margin after the
adjustment Is made-is much larger using the
alternative method. This difference reflects
primarily the rapid growth in the price
differentials between the base year and the
program year.

Tables B-I and B-i show the calculations
for the alternative method, while Tables B-Ill
and B-IV refer to the current method. In the
former case, the base-year gross margin is
$3.50 per barrel, the actual program-year
gross margin in $5.77 per barrel, and the
constructed program-year gross margin Is
$3.87 per barrel; hence, the adjustment
permits refiners to earn an additional $1.90
per barrel. By comparison, under the current
procedure the constructed base-period gross
margin is $4.23 per barrel while the actual
gross margins in the base period and program
year remain the same; hence, the adjustment
permits refiners to earn and additional $.03
per barrel, the difference between the
constructed and actual base-period gross
margins multiplied by 1.135 (the permitted
growth in the gross margin over the first two
program years). -
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Table B-I.--/np-utu MeAqzstm t E oAteAftow11 ,Ve Me"hod

Base ye Program YMe Costructed prog m Year

Pnce per Unit sales Dola Wes Pr" per UMA saes DoW safes Pr e per Unit saes CW safes

Product sales mix barrel (K barrels) (K baffeb) barrel (K Wferft) (K barrels) barrel (K barrels) (V barrels)
(00M) (60M) (dollars)

(1) (2) () (4) (5) (6) (7) (8) (9)

Gasoline:
Regular leaded- S1750 1,700 S29,70 320 " 1.500 .o000 $32.00 1,700 $F4.400
Un9aded 130 900 17.370 33.60 1,300 43.61 33.8 900 30240

Premium leaded 200 00 10.,C, 34.40 40 13.760 34.4tO V0 17.200
DIlates_____ 16.00 2.000 32.00 2900 2-0 72..Z5 23.00 2000 . w000
Residual 1200 1.130 13.50 2M200 800 17.600 2200 1.130 24.860
Other 2000 500 10.0 3 00 6C0 21.000 35.00 500 17,500

Outpua -ix subtotal 16,74 6,730 112,680 30.60 7.100 216.540 30.04 6.733 202,20

Base year Progam year Ccrzl.ncted Frogmr% year

Cost per Ouantty (K Cost (K Cocst PM Ouaertly (K0 Cost (K Cost pMr Ouarrttj ( Cast (K
Hydrocarbon cost ix barrel barrels) dodaos) barrel barrels) doars) barrel barrels) dcis)

(1) (2) (3) (4) (5) (6) (7) (8) (9)

Crude petroleum:
Light S1250 500 S62,U0 52500 3.500 587500 W25.00 5.CA $125.00
Heavy 1100 1,000 11.000 2000 3.000 6000 20.00 1.000 20.000

Refined products. 1500 1.000 15,000 3000 900 27,000 30.00 1,0o 30.000
Other hydrocarbons 1200 50 6-0 22.00 so 1.100 22.00 50 .10D

Total 7.00 89,100 7.450 175.600 - 7.050 176,100
Input ix subtotal 13-24 '6,730 89,100 24,73 '7.100 175.600 26.17 f6.73 0  176,100

Gross margin per sales barl
Actual -_ _ _ _ _ __ _ _ _ _ _ _ 30 .... ,.,. 5.77 _ __ ___ 3.87 _____

Allowable , Z-97

Sales barrels used in conputig unit cost.
-Equals the actual base-year unit gross margin rxnrdbed by 1.135.

BILLING CODE 3175-01-M
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TABLE B-I[

Value of Mix Adjustment - Alternative Method

Product Mix

Actual program-peri.od Constructed program-period
unit revenues unit revenues

=zpj(t ) qj(t) /.z jqj.(t) =37pj(t) qj(o) /Fqj(o)

= $30.50. - $30.04.

Value of product-mix adjustment = (actual unit revenues

constructed unit revenues) x sales volume

- ($30.50 - $30.04) x 7,100,000 = $3,266,000.

Input Mix

Actual program-period Constructed program-period
unit cost unit cost
= e(t) vi(t) / . qj(t) =,Fci(t) vi(o) /J: qj(o)

- $24.73. - $26.17.

Value of input-mix adjustment = (actual unit cost - constructed

unit cost) 'x sales volume

- ($24.73 - $26.17) x 7,100,000 = -$10,224,000.

Effect on Gross Margin (Additional Allowable Gross ?'arqin)

Effect on gross margin = value of product-mix adjustment

- value of input-mix adjustment

- $3,266,000 + $10,224,000 = $13,490,000.

DILLING CODE 3175-01-C
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Table C-.- foCi-Ortt AAdos~ment Ea ,; C zent Afe-d

ease )'zr Prcwyx- year Ccrzt-tcS~d taze ycar

Fr:c pim. ltzac i )s Fco c U- co'cs Ws(a. Fr4) Fe (cas tc13- rafs
Product salesnrx barrcl (KLr: (h Lirc:) 1:1,T0 (KtXlc'3) ttWxle ) trel (K te'sl C-a ta-3)

(1) j3) ~~(4) () (] (] (

Gasclrie:
Reguar add. -17422

Unleaded____......... t322
Pre,'um leaded ..... 2"

Distiates ...... -- 16-
Residua_ 12 03
Other ,, , "20

Output Mrx Subtotal- . - - 1. 74

17422 : 6Z773 n 1C4- 113: $4?4242 517Z3 1.5,2 S: 522
93: 17270 3322 1ca 43 M+2 13so - L242i 25i.C92
4 c 1042:' 34 43 4:0 13.7 1 0 co 4-.,3 8.¢,o

2 C.:.3 220:,.3 20,1 2-0 725,00 16 03 2.5:,3 42,C2

5:0 10:3 23422 c 202 -1S ,4 4240 CO l2coO

67 K 1 112C2 )2 3 7.1'3 216,E43 1703 71:0 1Z3Z942

Coal cr oCwr"y C:SI C--zl~e ozCant'y 0:-A C0-;sl' cuan'Ota C=s
Hydrocarbon cost m-x tafel (K. s+nts) Ea.c1 1 tI:'s) (twnfL):) lIthI (. ar.':3 (w ,:r"xs

(1) (2) t) (4) ( () (7) C2 (

Crude petourrn -Lagh. .......- ______.--
H-eavy .... . . . ........ . . . .... . ......

Retfned products .-.. .. . .
Ot "er hydrocarbons .... .... . .

Input mac subtotal ...

Gross margm
Actual gross margn ..-.. ------ 3 E3
KXowAable gross marginL -.

Sales barrels used an comput g utnt cost
2Equals the constructed base-year unit gross margn mt'.,ec t, 125

S12SO 5c :) ss2 _: Z51C.) " M7 S3,42:2 512E.3 11 ZC2 :,437Z23
11N I co)0 1120 2 2C-3 1-!21:12 224202 M0 3'C:0 22.42420
1500 1 +:M 14:2j :2 3 2:0 27,,:2 15 0 9420 1510
12 E9 C,:2 42242 42 1,2E 1222 53 EC4

7M242 U3t42 7,429 175,C :0 ....... 9142 342 850
1324 6743 12 M P3 2471 7142 175. T3 1721 -7,123 9 26

77 423
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TABLE B-IV

Value of Mix Adjustment - Current Method

Product Mix

Actual base-period Constructed base-period
unit revenues unit revenues

Spj. (o)o) qj( 0 qj0
JJ J1 .3

= $16.74. = $17.03'.

Value of product-mix adjustments = (constructed unit revenueS -

actual unit revenues) x 1.i3 5 ,x sales volume

- $W7.03 - $16.74)- x 1.135 x 7,100,000 $2,336,965.

(note: program-period sales volume used in measuring program-period
period value of'mix adjustment on unit revenues)

Input Mix

Actual base-period unit cost Constructed base-oeriod unit cost
= ci(o) vi(o) / qj(o) = ci(o) vi(t / qj(t)

- $13.24. = $12.80.

Value of input-mix adjustment = (constructed unit cost - actual unit

cost) x 1.135 x 7,100,000

= ($12.80 - $13.24) x 1.135 x 7,100,000 = -$3,545,740.

(note: program-period sales volume used in computing program-period
value of mix adjustment on unit cost)

Effect on Gross Margin (Additional Allowable Gross Margin)

Effect on gross margin = value of product-mix adjustment - value of

input-mix adjustment

= $2,336,965 + $3,545,740 = $5,882,705.
[FR Dor. 8D-20544 Filed O-OD-M. 8:45 aml

BILLING CODE 3175-01-C
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DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 14

Right-of-Way Regulations

AGENCY: National Park Service.
ACTION: Interim rule and request for
comments.

SUMMARY: This rule serves as a
notification to the public and a request
for their comments on interim right-of-
way regulations for ardas of the
National Park System. Until now, the
National Park Service right-of-way
regulations were incorporated in the
regulations promulgated by the Bureau
of Land Management and codified in 43
CFR Part 2800. However, these rules
have been totally revised deleting all
reference to the National Park Service.
Accordingly, the Service must develop
independent regulations applicable to
right-of-way requests. These regulations
will provide a process for the review,
consideration and approval or
disapproval of requests for rights-of-way
across all areas of the National Park
System.
DATES: Effective date: July11, 1980.
Comments due: August 11, 1980.
ADDRESS: Comments should be directed
to: Division of Ranger Activities and
Protection, National Park Service,
Department of the Interior, Washington,
D.C. 20240.
FOR FURTHER INFORMATION CONTAC1',
Maureen Finnerty, Division of Ranger
Activities and Protection, National Park
Service, Telephone: (202) 343-5607 or
4874.
SUPPLEMENTARY INFORMATION

Background
This Federal Register publication is an

interim rule and request for comments
on right-of-way regulations for areas of
the National Park System. Currently, the
National Park Service is included in the
right-of-way regulations promulgated by
the Bureau of Land Management and
codified in 43 CFR Part 2800. However,
BLM has published revised final rules
concerning rights-of-way (45 FR 44518)
under the authority of the Federal Land

'Policy and Management Act (43 U.S.C.
1761 et seq., 90 Stat. 2743). These
regulations, which are effective July 31,
1980, no longer include the National
Park Service. Accordingly, the Service
will be promulgating new right-of-way
regulations.

At the same time, notification is given
that during the interim period until the
new regulations are published as final

rules, the National Park Service will
retain the current regulations which are
applicable to it. Except for renumbering
and editorial revisions to make the
regulations applicable only to the
National Park Service, those provisions
currently found in 43 CFR Part 2800
which apply to areas under the
management or control of the National
Park Service will be transferred, without
substantive revision, to Part 14 of Title
36 of the Code.

Since this is not a new rulemaking,
but merely a transfer of the current
regulations to a new Title in the Code,
these regulations are effective
immediately, and will remain in effect
until replaced or revised through the
rulemaking process, notification of
which is also provided herein.

Key Issues
The National Park Service is

"proposing to promulgate revised right-of-
way regulations which will provide a
process for the review, consideration,
and approval or disapproval oF requests
for rights-of-way across all areas of the
National Park System.

These regulations will establish
procedures for the granting of rights-of-
way authorized at the discretica of the
Secretary of the Interior, for rights-of-
way authorized by individual park
legislation, and for rights-of-way issued
because of a right held. These
regulations must ensure compliance
with the right-of-way authorities found
in 16 U.S.C. § § 5, 79 and 23 U.S.C. § 317.
They will also have to reflect the
additional factor that Congress has now
specifically stated that activities
inconsistent with national park values
and purposes shall not be authorized in
areas of the National Park System
"except as may have been or shall be
directly and specifically provided by
Congress." See section 101(b) of the Act
of March 27, 1978 (16 U.S.C. § la-1, 92
Stat. 166).

These regulations may be drafted
narrowly just to ensure compliance with
the right-of-way authorities mentioned
above. Or, they may be written more
broadly to cover such issues as: access
by necessity, private reserved access,
right-of-way authorizations in individual
statutes, and regulating inholdings and
utility easements through right-of-way
regulations. The National Park Service is
proposing that these regulations,
whether drafted narrowly or broadly,
address both the direct and indirect
effects of granting rights-of-way across
units of the National Park System.

The National Park Service is seeking
early public involvement in the
preparation of these regulations.
Accordingly, interested persons may

submit'written comments, suggestions or
objections on this subject to the address
noted above.

Impact Analysis
The National Park Service has

determined that the regulations it is
proposing to promulgate are significant
in accordance with Part 14 of Title 43 of
the Code of Federal Regulations. This
determination of significance is based
on the fact that these regulations may
have regionwide or local impacts on
State and local governments, and on
other programs of the Department or
other Federal agencies.

A determination on the need for a
regulatory analysis has not been made.
Public comment is invited on whether
the potential economic consequences of
the rule require this analysis. The
Department of the Interior has
determined that a regulatory analysis is
required-for rules which are likely to
have a substantial economic effect on
the entire economy or on an individual,
region, industry or level of government,
The criteria for this analysis are as
follows: (1) the rule will have an annual
economic effect of $100 million or more;
or (2) even though the economic effect of
the rule will be less than $100 million,
the potential economic effect of the rule
on the economy or an individual region,
industry or level of government is
sufficiently major as to require formal
analysis to assure that the objectives of
the rule are achieved with minimum
burden..
Ira J. Hutchison,
Actinh Director, National Parl; Service.

In consideration of the foregoing,
Chapter I, Title 36 of the Code of Federal
Regulations, is hereby amended by the
addition of a new Part 14 as follows:

PART 14-RIGHTS-OF-WAY

Principles and Procedures
Subpart A-Rights-of-Way: General
Sec.

'14.1 Applicability.
14.2 Defmitions.

Subpart B-Nature of Interest

sec.
14.5 Nature of interest granted settlement

of right-of-way; rights of Ingress and
egress.

14.6 In form of easement, license, or permit.
14.7 Right of ingress and egress to a primary

right-of-way.
14.8 Unauthorized occupancy.
14.9 Terms and conditions.
14.10 Areas of National Park System.

Subpart C-Procedures
Sec,
14.20 Application.
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Sec.
14.21 Form.
14.22 Reimbursement of costs.
14.23 Showing as to organizations required

of corporations.
14.24 Showing as to citizenship required.
14.25 Documents which must accompany

application.
14.26 Payment required; exceptions; default,

revision of charges.
14.27 Application and use procedure.
14.28 Incomplete application and reports.
14.29 Timely construction.
14.30 Nonconstruction, abandonment or

nonuse.
14.31 Deviation from approved right-of-way.
14.32 Revocation or cancellation.
14.33 Order of cancellation.
14.34 Change in jurisdiction over lands.
14.35 Transfer of right-of-way.
14.36 Method of filing.
14.37- Reimbursement of costs.
14.38 Disposal of property on termination of

right-of-way.

Subpart D-Under Title 23, U.S.C.
(Interstate and Defense Highway System)
Sec.
14.50 Authority.
14.51 Extent of grant.
14.52 Termination of right-of-way no longer

needed.
14.53 Applications.
14.54 General.
14.55 Consultation with local Bureau

officials, program values.,
14.56 Concurrence by Federal Highway

Administration.
14.57 Approval.
14.58 Terms and conditions of allowance.
14.59 Additional rights-of-way within

highway rights-of-way.
14.60 General.
14.61 Terms of grant.

Subpart E-Power Transmission Lines,
General
Sec.
14.70 Statutory authority.
14.71 Lands subject to grant

Subpart F-Principles and Procedures,
Power Transmission Lines

Sec.
14.75 Nature of nteresL
14.76 Terms and conditions.
14.77 Procedures.
14.78 Applications.

Subpart G-Radio and Television Sites

Sec.
14.90 Authority.
14.91 Procedures.

Subpart H-Telephone and Telegraph Lines

Sec.
14.95 Authority.
14.96 Procedures.

Authority:. 16 U.S.C. 5, 79; 23 U.S.C. 317.

Subpart A-Rights-of-Way: General

§ 14.1 Applicability.

The regulations contained in this part
shall apply to all Federally owned or
controlled lands administered by the
National Park Service.

§ 14.2 Definitions.
(a) "Secretary" means the Secretary

of the Interior.
(b) "Director" means the Director

National Park Service.
(c) "Regional Director" means the

person in charge of a region of the
National Park Service.

(d) "Authorized Officer" means the
Superintendent

(e) "Superintendent" means the
person in charge of an area of the
National Park System or his or her duly
authorized representative.
(f) "Project" means the physical

structures in connection with which the
right-of-way is approved.

(g) "Construction work" means any
and all work, whether of a permanent
nature, done in the construction of the
project.

(h) "Park" means any federally
owned or controlled land within an area
of the National Park System.

(i) "Right-of-Way" includes license.
permit, or easement, as the case may be.
and, where applicable, includes "site".

Subpart B-Nature of Interest

§ 14.5 Nature of Interest granted;
settlement on rlght.of-way; rights of
Ingress and egress.

§ 14.6 In form of easement, license, or
permit.

No interest granted by the regulations
in this part shall give the holder thereof
any estate of any kind in fee in the
lands. The interest granted shall consist
of an easement, license, or permit in
accordance with the terms of the
applicable statute; no interest shall be
greater than a permit revocable at the
discretion of the authorized officer
unless the applicable statute provides
otherwise. Unless a specific statute or
regulation provides otherwise, no
interest granted shall give the grantee
any right whatever to take from the
public lands or reservations any
material, earth, or stone for construction
or other purpose, but stone and earth
necessarily removed from the right-of-
way in the construction of a project may
be used elsewhere along the same right-
of-way in the construction of the same
project.

§ 14.7 Right of ingress and egress to a
primary right-of-way.

In order to facilitate the use of a right-
of-way granted or applied for under the
regulations of this part, the authorized
officer may grant to the holder of or
applicant for such right-of-way an
additional right-of-way for ingress and
egress to the primary right-of-way,
including the right to construct, operate.
and maintain such facilities as may be

necessary for ingress and egress. The
holder or applicant may obtain such
additional right-of-way only over lands
for which the authorized officer has
authority to grant a right-of-way of the
type represented by the primary right-of-
way held or requested by the applicant.
He must comply with the same
provisions of the regulations applicable
to his primary right-of-way with respect
to the form of and place of filing his
application for an additional right-of-
way, the filing of maps and other
information, and the payment of rental
charges for the use of the additional
right-of-way. He must also present
satisfactory evidence that the additional
right-of-way is reasonably necessary for
the use, operation, or maintenance of the
primary right-of-way.

1 14.8 Unauthorized occupancy.
Any occupancy or use of the lands of

the United States without authority will
subject the person occupying or using
the land to prosecution and liability for
trespass.

§ 14.9 Terms and conditions.
An applicant, by accepting a right-of-

way, agrees and consents to comply
with and be bound by the following
terms and conditions, excepting those
which the Secretary may waive in a
particular case:

(a) To comply with State and Federal
laws applicable to the project for which
the right-of-way is approved, and to the
lands which are included in the right-of-
way, and lawful existing regulations
thereunder.

(b) To clear and keep clear the lands
within the right-of-way to the extent and
in the manner directed by the
superintendent; and to dispose of all
vegetative and other material cut,
uprooted, or otherwise accumulated
during the construction and
maintenance of the project in such
manner as to decrease the fire hazard
and also in accordance with such
instructions as the superintendent may
specify.

(c) To take such soil and resource
conservation and protection measures
including weed control, on the land
covered by the right-of-way as the
superintendent may request.

(d) To do everything reasonably
within his power, both independently
and on request of any duly authorfzad
representative of the United States, to
prevent and suppress fires on or near
the lands to be occupied under the right-
of-way, including making available such
construction and maintenance forces as
may be reasonably obtainable for the
suppression of such fires.
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(e) To build and repair such roads,
fences, and trails as may be destroyed
or injured by construction work and to
build and maintain necessary and
suitable crossings for all roads and trails
that intersect the works constructed,
maintained, or operated under the right-
of-way.

(f) To pay the United States thefull
value for all damages to the lands or
other property of the United States
caused by him or by his employees=,
contractors, or employees of the
contractors, and to indemnify the United
States against any liability for damages
to life, person or property arisingfrom
the occupancy or use of the lands under
the right-of-way; except that where a
right-of-way is granted hereunder to a
state or other govemnental agency
whose power to assume liability by
agreement is limited bylaw, such
agency shall indemnify the United
States as provided above to the extent
that it maylegally do so.

(g) To notify promptly the-
superintendent of the amount of
merchantable timber, if any, which will
be cut, removed, or destroyed in the
construction and maintenance of the
project, and to pay the United States
through such superintendentin advance
of construction such, sum of money as
such superintendent may determine to
be the full stumpage value of the timber
to be so cut, removed, or destroyed.

(h) To comply with such other
specified conditions, within the scope of
the applicable statute and lawful
regulations thereunder, with respect to
the occupancy and use of thelands. as
may be found by the National Park
Service to be necessary as a condition
to the approval of the right-of-way in.
order to render its use compatible with
the public interest.

(il That upon revocation or
termination of the right-of-way, unless
the requirement is waived in writing, he
shall, so far as it is reasonably possible
to do so, restore the land to its original
condition to the entire satisfaction of the
superintendent.

(0) That he shall at all times keep the
authorized officer informed of his
address, and, in case of corporations, of
the address ofits principal place of
business and of the names and*
addresses of its principal officers.

(k) That in the construction, operation,
and maintenance of the project, he shall
not discriminate against any employee
or applicant for employment because of
race, creed, color, or national origin and
shall require an identical provision to be
included in all subcontracts.

(1) That the allowance of the right-of-
way shall be subject to the express
condition that the exercise thereof will

not unduly interfere with the
management and administration by the
United States of the lands affected
thereby, and that he agrees and
consents to the occupancy and use by
the United States, its grantees,
permittees, or lessees of any part of the
right-of-way not actually occupied or'
required by the project, or the full and
safe utilization thereof, for necessary
operations incident to such
management; administratiorr, or
disposal.

(in) That the right-of-way herein
granted shall be subject to the express
covenant that it will be modified,
adapted, or discontinued if found by the
Secretary to be necessary, without
liability or expense to the United States,
so as not to conflictwith the use and
occupancy of the land for any
authorized works which may be
hereafter constructed thereon under the
authority of the United States.

§ 14.10. Areas of National ParkSystem.
(a) The act of Marcli 3, 1921 (41 Stat.

1353; 16 U.S.C. 797), provides that no
right-of-way for dams, conduits,
reservoirs, power houses, transmission
lines, or other works for storage or
carriage of water, or for the
development, transmission, or utilization
of power within the limits as then
constituted of any national park or
monument, shall be approved without
the specific authority of Congress.

(b) Pursuant to any statute, including
those listedin this subpart, applicable to
lands administered by the National Park
Service. rights-of-way over or through
such lands will be issued by the Director
of the National Park Service, or his
delegate, underthe regulations of this
subpart.

Subpart C-Procedures

§ 14.20 Application.

§ 14.21 Form.
Application. The application shallbe

prepared and submitted in accordance
with the requirements of this section. It
should be in typewritten form or legible,
handwriting. It must specify that it is "
made pursuant to the regulations in this*
part and that the applicant agrees that
the right-of-way if approved, will be "
subject to the terms and conditions of
the applicable regulations contained in
this part. It should also cite the act to be
invoked and state the primary purposes,
for which the right-of-way is to be used.
Applications shall be filed with the
superintendent. If the right-of-way has
been utilized without authority prior to
the time the application is made, the
application must state the date such
utilization commenced and by whoin,

and the date the applicant alleges he
obtained control of the improvements.

g14.22 Reimbursement of costs.
(a)(11 An applicant for a right-of-way

or a permit incident to a right-of-way
shall reimburse the United States for
administrative and other costs incurred
by the United States in processing the
application, including the preparation of
reports and statements pursuant to the

* National Environmental Policy Act (42
U.S.C. 4321-4347j, before the right-of-
way or permlt will be Issued under the
regulations of this part.

(2) The regulations contained in this
section do not al~ply to. (I) State or local
governments or agencies or
instrumentalities thereofwhere the
lands will be used for governmental
purposes and the lands and resources
will continue to serve the general public;
(ii) road use agreements or reciprocal
road agreements; or (III) Federal
government agencies.

(3] An applicant must submit with
each application a nonreturnable
payment in accordance with the
following schedule:

(i) Each right-of-way or permit
incident to'a right-of-way for crossing
National Park System lands (e.g., for
powerlines, pipelines, roads, and other
linear facilities).
Length: Payments

Less than 5 rWtes... $50 permito or fraction thoreo,
5 to,20 milsC $500.
20 miles and over..- $500 for each 20 rnilo or fractlon

throL.

(i) Each right-of-way or permit
incident to a right-of-way, not included
in subdivision (i) of this subparagraph
(e.g., for communication sites, reservoir
sites, plant sites, and other non-linear
facilities)-$250 for each 40 acres or
fraction thereof.

(iiI) If a project has the features of
paragraphs (a)(3) (i) and (ii) of this
section in combination, the payment
shall be the total of the amounts
required by paragraphs (a)(3) (i) and (ii)
of this section.

•(4) When an application is received,
the authorized officer shall estimate the
costs expected to be Incurred by the
United States in processing the
application. If, in the judgment of the
authorized officer, such costs will
exceed the paragraph (a)(3) of this
section, payment by an amount which Is
greater than the cost of maintaining
actual cost records for the application
review process, the authorized officer
shall require the applicant to make
periodic payments of the estimated
reimbursable costs prior to the
incurrence of such costs by the United
States. Such payments may be refunded
or adjusted as provided by paragraph
(a)(8) of this section.
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(5) Prior to the issuance of any
authorization for a right-of-way or
permit incident to a right-of-way, the
applicant will be required to pay
additional amounts to the extent the
costs of the United States have
exceeded the payments required by
paragraphs (a] (3) and (4) of this section.

(6) An applicant whose application is
denied shall be responsible for
administrative and other costs incurred
by the United States in processing its
application, and such amounts as have
not been paid in accordance with
paragraphs (a) (3] and (4) of this section
shall be due within thirty days of receipt
of notice from the authorized officer of
the amount due.

(7) An applicant who withdraws its
application before a decision is reached
on it is responsible for costs incurred by
the United States in processing such
application up to the date upon which
the authorized officer receives written

- notice of the withdrawal, and for costs
subsequently incurred by the United
States in terminating the applicaiton
review process. Reimbursement of such
costs shall be due within thirty days of
receipt of notice from the authorized
officer of the amount due.

(8) If payment, as required by
paragraphs (a)(4) and (b)(3) of this
section exceeds actual costs to the
United States, a refund may be made by
the authorized officer from applicable
funds, under authority of 43 U.S.C. 1374,
or the authorized officer may adjust the
next billing to reflect the overpayment
previously received. Neither an
applicant nor a holder shall set off or,
otherwise deduct any debt due to or any
sum claimed to be owed them by the
United States within the prior written
approval of the authorized officer.

(9] The authorized officer shall on
request give an applicant or a
prospective applicant an estimate,
based on the best available cost
information, of the costs which would be
incurred by the United States in
processing an application. However,
reimbursement will not be limited to the
estimate of the authorized officer if
actual costs exceed the projected
estimate.

(10) When two or more applications
for rights-of-way are filed which the
authorized officer determines to be in
competition with each other, each shall
reimburse the United States according
to paragraphs (a) (3) through (7] of this
section except that costs which are not
readily identifiable with one of the
applications, such as costs for an
environmental impact statement on all
the proposals, shall be paid by each of
the applicants in equal shares.

(11) The authorized officer may
require an applicant to furnish security,
in an amount acceptable to the
authorized officer, by bond, guaranty,
cash, certificate of deposit, or other
means acceptable to the authorized
officer, for costs under § 14.2. The
authorized officer may at any time, and
from time to time, require such
additional security or substitution of
security as the authorized officer deems
appropriate.

(12) When an applicant for a right-of-
way is a partnership, corporation,
association, or other entity, and is
owned or controlled, directly or
indirectly, by one or more other entities,
one or more of the owning or controlling
entity or entities shall furnish security in
an amount acceptable to the authorized
officer, by bond, guaranty, cash,
certificate of deposit or other means
acceptable to the authorized officer, for
costs under § 14.22. The authorized
officer may at any time, and from time
to time, require such additional security
or substitution of security as the
authorized officer deems appropriate.

(13) When through partnership, joint
venture or other business arrangement,
more than one person, partnership,
corporation, association or other entity
apply together for a right-of-way, each
such applicant shall be jointly and
severallyliable for costs under § 14.22.

(14) When two or more noncompeting
applications for rights-of-way are
received for what, in the judgment of the
authorized officer, is one right-of-way
system, all the applicants shall be
jointly and severally liable for costs
under § 14.22 for the entire system;
subject, however, to the provisions of
paragraphs (a) (11) through (13] of this
section.

(15) The regulations contained in
§ 14.22 are applicable to all applications
for rights-of-way or permits incident for
rights-of-way over the public lands
pending on June 1,1976.

(b)(1) After issuance of a right-of-way
or permit incident to a right-of-way, the
holder thereof shall reimburse the
United States for costs incurred by the
United States in monitoring the
construction, operation, maintenance,
and termination of authorized facilities
on the right-of-way or permit area, and
for protection and rehabilitation of the
lands involved.

(2] Each holder of a right-of-way or
permit incident to a right-of-way must
submit within 60 days of the issuance
thereof a nonreturnable payment in
accordance with the following schedule:

i) Each right-of-way or permit
incident to a right-of-way, for crossing
National Park System lands (e.g., for

powerlines, pipelines, roads, and other
linear facilities].
L*Vft P-"
Lass ia 5 rrs. 520 pw mile or kacl, tOed.
5 Io 20 nL SM200.
20 mia d - 50Mk0r each 20 ries m fac:on

(ii) Each right-of-way or permit
incident to a right-of-way, not included
in paragraph (b][2](i] of this section (e.g.,
for communication sites, reservoir sites,
plant sites, and other nonlinear
facilities]-$100 for each 40 acres or
fraction thereof.

(iii) If a project has the feature of
paragraphs (b)(2) (i] and (ii) of this
section in combination, the payment
shall be the total of the amounts
required by paragraphs (b)(2) (i) and (ii)
of this section.

(3) When a right-of-way or permit
incident to a right-of-way is issued, the
authorized officer shall estimate the
costs, based on the best available cost
information, expected to be incurred by-
the United States in monitoring holder
activity. If such costs exceed the
paragraph (b)(21 payment by an amount
which is greater than the cost of
maintaining actual cost records for the
monitoring process, the authorized
officer shall require the holder to make
periodic payments of the estimated
reimbursable costs prior to the
incurrence of such costs by the United
States. Such payments may be refunded
or adjusted as provided by paragraph
(a)(8) of this section.

(4) Following termination of a right-of-
way or permit incident to a right-of-way,
the former holder will be required to pay
additional amounts to the extent the
actual costs incurred by the United
States have exceeded the payments
required by paragraphs (b) (2) and (3) of
this section.
§ 14.23 Showing as to organizations
required of corporations.

(a) An application by a private
corporation must be accompanied by a
copy of its charter or articles of
incorporation, duly certified by the
proper State official of the State where
the corporation was organized.

(b) A corporation. other than a private
corporation. should file a copy of the
law under which it was formed and due
proof of organization under the same.

(c) When a corporation is operating in
a State other than that in which it was
incorporated, it must submit a certificate
of the Seaemlary of State or other proper
official of the State that it has complied
with the laws of that State governing
foreign corporations to the extent
required to entitle the company to
operate in such State.
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(d) A copy of the resolution or bylaws
of the corporation authorizing the filing
of the application must also be filed.

(e) If the corporation shall have
previously filed with the National Park
Service the papers required by this
sectiop, the requirements shall be held
to be met if, in making subsequent
applications, ppecific reference is made
to such previous filing by date, place,
and case number.

§ 14.24 Showing as to citizenship
required.

(a) Individuals. An individual
applicant applying for a right-of-way
under any right-of-way act, except the
act of March 3,1891 (26 Stat. 1101; 43
U.S.C. 946 et seq.), and the act of
January 13, 1897 (29 Stat. 484; 43 U.S.C.
952-955), as amended, must state
whether he is native born or naturalized,
and, if naturalized, the date of
naturalization, the court in which
naturalized, and the number of the
certificate, if known. If citizenship is
claimed by virtue of naturalization of
the father, evidence of his
naturalization, and that the applicant
resided in the United States thereafter
while a minor, should be furnished.
Where the husband and the wife are
native born and a statement to that
effect is made, additional information as
to the marital status is not required. In
other cases, a married woman or widow
must show the date of her marriage; a
widow must show, in addition, the date
of the death of her husband.

(b) Association of Individuals. An
application by an association, including
a partnership, must be accompanied by
a certified copy of the articles of
association, if any; if there be none, the
application must be made over the
signature of each member of the
association. Each member must furnish
evidence of citizenship where it would
be required if he were applying
individually.

§ 14.25 Documents which must.
accompany application.

(a) Maps. Each application, other than
an appropriation for Federal-aid
highway purposes under Title 23, United
States Code, section 317, must be
accompanied by a map prepared on
tracing linen, or on tracing paper having
a 100 percent rag content, and three or,
in the case of electric transmission lines,
five print copies thereof, showing the
survey of the right-of-way, properly
located with respect to the public land
surveys so that said right-of-way may be
accurately located on the ground by any
competent engineer or land surveyor.
The map should comply with the
following requirements:

(1) The scale should be 2,000 feet to
the inch for rights-of-way for such
structures as canals, ditches, pipelines
and transmission lines and 1,000 feet to
the inch for rights-of-way for reservoirs,
except where a larger scale is required

'to represent properly the details of the
proposed developments, in which case
the scales should be 1,000 feet to the
inch and 500 feet to the inch,
respectively. For electric transmission
lines having an nominal voltage of less
than 33 kV. map scales may at option of
the appli cant be 5,280 feet to the inch.

(2) Courses and distances of the
center line of the right-of-way or
traverse line -of the reservoir should be
given; the courses referred to the true
meridian either by deflection from a line
of known bearing or by independent
observation, and the distances in feet
and decimals thereof. Station numbers
with plus distances at deflection points
on the traverse line should be shown.

(3) The initial and terminal points of
the survey should be accurately
connected by course and distance to the
nearest corner of the public-land
surveys, unless that corner is more than
6 miles distant, in which case the
connection will be made to some
prominent natural object or permanent
monument, which can be readily
recognized and recovered. The station
number and plus distance to the point of
intersection with a line of the public-
land surveys should be ascertained and
noted, together with the course and
distance along the section line to the
nearest existing corner, at a sufficient
number of points throughout the
township to permit accurate platting of
the relative position of the right-of-way
to the public-land survey.

(4) If the right-of-way is across or
within lands which are not covered by
the public-land surveys, the map shall
be made in terms of the boundary
survey of the land to the extent it would
be required above to be made in terms
of the public-land surveys.

(5) All subdividions of the public-land
surveys within the limits of the survey
should be. shown in their entirety, based
upon the official subsisting plats, with
the subdivisioris, section, township, and
range clearly marked.

(6) The width of the canal, ditch, or
lateral at high-water line should be
given and the width of all other rights-
of-way shall be given, If the width is not
uniform, the location and amount of the
change in width must be definitely
shown. In the case of a pipeline, the
diameter of the liie should be given. The
total distance of the right-of-way on the
Federal lands shall be stated.

(7) Each copy of themap should bear
upon its face a statement of the engineer

who made the survey and the certificate
of the applicant. The statement and
certificate referred to are embodied in
Forms 1 and 2 (Appendix A) which are
made a part hereof and which should be
modified so as to be appropriate to the
act invoked and the nature of the
project.

(8) Whenever it is found that a public
land survey monument or reservation
boundary monument will be destroyed
or rendered inaccessible by reason of
the proposed development, at least two
permanent marked witness monuments
should be established at suitable points,
preferably on the surveyed lines. A brief
description of the witness monuments
and the connecting courses and
distances to the original corners should
be shown.

(b) Evidence of water right. If the
project involves the storage, diversion,
or conveyance of water, the applicant
must file a statement of the proper State
official, or other evidence, showing that
he has a right to the use of the water,
Where the State official requires an
applicant to obtain a right-of-way as a
prerequisite to the issuance of evidence
of a water right, if all else be regular, a
right-of-way may be granted
conditioned only upon the applicant's
filing the required evidence of water
right from the State official within
specified reasonable time. The
conditional right-of-way will terminate
at the expiration of the time allowed.

§ 14.26 Payment required; exceptilons;
default; revisln of charges,

(a) Except as provided in paragraphs
(b) and (c) of this section, the charge for
use and occupancy of lands under the
regulations of this part will be the fair
market value of the permit, right-of-way,
or easement, as determined by appraisal
by the authorized officer. Periodic
payments or a lump-sum payment, both
payable in advance, will be required at
the discretion of such officer: (1) When
periodic payments are required, the
applicant will be required to make the
first payment before the permit, right-of-
way, or easement will be issued; (2)
upon the voluntary relinquishment of
such an instrument before the expiration
of its term, any payment made for any
unexpired portion of the term will be
returned to the payer upon a proper
application for repayment to the extent
thatthe arhount paid covers a full
permit, right-of-way, or easement year
or years after the formal relinquishment:
Provided, That the total rental received
and retained by the Government for that
permit, right-of-way, or easement, shall
not be less than $25. The amount to be
so returned will be the difference
between the total payments made and
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the value of the expired portion of the
term calculated on the same basis as the
original payments.

(b) Except as provided in paragraph
(c) of this section, the charge for use and
occupancy of lands under the
regulations of this part shall not be'less
than $25 per five-year period for any
permit, right-of-way, or easement issued.

(c) No charge will be made for the use
and occupancy of lands under the
regulations of this part-

(1) Where the use and occupancy are
exclusively for irrigation projects,
municipally operated projects, or
nonprofit or Rural Electrification
Administration projects, or where the
use is by a Federal governmental
agency.

(2) Where the permit, right-of-way, or
easement is granted under the
regulations in Subpart D.

(d) If a charge required by this section
is not paid when due, and such default
shall continue for 30 days after notice,
action may be taken to cancel the
permit, right-of-way, or easement. After
default has occurred, structures.
buildings, or other equipment may be
removed frbm the servient lands except
upon written permission first obtained
from the authorized officer.

(e] At any time not less than live
years after either the grant of the permit,
right-of-way, or easement or the last
revision of charges thereunder, the
authorized officer, after reasonable
notice and opportunity for hearing, may
review such charges and impose such
new charges as may be reasonable and
proper commencing with the ensuing
charge year.

(fJ The provisions of this section shall
not have the effect of changing,
modifying, or amending the rental rates
or charges imposed for existing water
power projects under rights-of-way
previously approved by this
Department.

§ 14.27 Application and use procedure.

§ 14.28 Incomplete application and
reports.

Where an application is incomplete or
not in conformity with the law or
regulations the authorized officer may,
in his discretion, (1) notify the applicant
of the deficiencies and provide the
applicant with an opportunity to correct
the deficiencies; or (2) the authprized
officer may reject the application.

§ 14.29 Timely construction.
(a) Unless otherwise provided by law,

a period of up to five years from the
date a right-of-way is granted is allowed
for completion of construction. Within
90 days after completion of construction
or after all restoration stipulations have

been complied with, whichever is later,
proof of construction, on forms
approved by the Director, shall be
submitted to the authorized officer.

(b) The time for filing proof of
construction may be extended by the
authorized officer, unless prohibited by
law, upon a satisfactory showing of the
need therefor and the filing of a progress
report, demonstrating that due diligence
toward completion of the project is
being exercised, for reasonable lengths
of time not to exceed a total of ten years
from the date of issuance of the right-of-
way.

§ 14.30 Nonconstructlon, abandonment or
nonuse.

Unless otherwise provided by law,
rights-of-way are subject to cancellation
by the authorized officer for failure to
construct within the period allowed and
for abandonment or nonuse.

§ 14.31 Deviation from approved right-of-
way.

No deviation from the location of an
approved right-of-way shall be
undertaken without the prior written
approval of the authorized officer. The
authorized officer may require the filing
of an amended application in
accordance with § 14.20 wherein the
authorized officer's judgment the
deviation is substantial.

§ 14.32 Revocation or cancellation.

§ 14.33 Order of cancellation.
All rights-of-way approved pursuant

to this part, shall be subject to
cancellation for the violation of any of
the provisions of this part applicable
thereto or for the violation of the terms
or conditions of the right-of-way. No
right-of-way shall be deemed to be
cancelled except on the issuance of a
specific order of cancellation.

§ 14.34 Change In jurfsdiction over lands.
A change in jurisdiction over the

lands from one Federal agency to
another will not cancel a right-of-way
involving such lands. It will however,
change the administrative jurisdiction
over the right-of-way.

§ 14.35 Transfer of right-of-way.

§ 14.36 Method of fiing.
Any proposed transfer in whole or in

part of any right, title or interest in a
right-of-way, or permit incident to a
right-of-way acquired under any law,
except the act of March 3,1891 (20 Stat.
1101; 43 U.SC. 946-949). must be filed in
accordance with § 14.20 for approval,
must be accompanied by the same
showing of qualifications of the
transferee as is required of the
applicant, and must be supported by a

stipulation that the assignee agrees to
comply with and to be bound by the
terms and conditions of the right-of-way.
No transfer will be recognized unless
and until it is first approved in writing
by the authorized officer.

§ 14.37 Reimbursement of costs.
All filings for transfer approval made

pursuant to this section, except as to
rights-of-way or permits incident to
rights-of-way excepted by § 14.2.(a](4),
must be accompanied by a
nonrefundable payment of S25-

§ 14.38 Disposal of property on
termination of right-of-way.

Upon the termination of a right-of-way
by expiration or by prior cancellation. in
the absence of any agreement to the
contrary, if all monies due the
Government thereunder have been paid,
the holder of the right-of-'ay will be
allowed six months or such additional
time as may be granted in which to
remove from the right-of-way all
property or improvements of any kind,
other than a road and usable
improvements to a road, placed thereon
by him; but if not removed within the
time allowed, all such property and
improvements shall become the property
of the United States.

Subpart D-Under Title 23, U.S.C.
(interstate and Defense Highway
System)

§ 14.50 Authority.
(a] Title 23, United States Co2de,

section 107, paragraph (d), pro-.ides that
whenever rights-of-way, including
control of access, on the National
System of Interstate and Defenrse
Highways are required over lands or
interests in lands owned by the United
States, Secretary of Transportation may
make such arrangements with the
agency having jurisdiction over such
lands as may be necessary to give the
State or other person constructing the
projects on such lands adequate rights-
of-way and control of access thereto
from adjoining lands. It directs any such
agency to cooperate with the Secretary
of Transportation in this connection.

(b) Title 23, United States Code,
section 317, provides that:

(1) If the Secretary of Transportation
determines that any part of the lands or
interests in lands owned by the United
States is reasonably necessary for the
right-of-way of any highway constructed
on the Federal-aid primary system, the
Federal-aid secondary system and the
National System of Interstate and
Defense Highways, or under Title 23,
United States Code, Chapter 2. or as a
source of materials for the construction
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or maintenance of any sich highway
adjacent to such lands or interests in
lands, the Secretary of Transportation
shall file with the Secretary of the
Department supervising the
administration of such lands or interests
in lands a map showing the portion of
such lands or interests in lands which it
is desired to appropriate.

(.2 If within a period of 4 months after
such filing the Secretary of such
department shall not have certified to
the Secretary of Transportation that the
proposed appropriation.of such land or
material is contrary to the public
interest or inconsistent with the
purposes for which such lands or
materials have been reserved or sball
have agreed to the appropriation and
transfer under conditions which he
deems necessary for the adequate
protection and utilization of the reserve,
then such lands and materials may be
appropriated and transferred to the
State highway department or its
nominee, for such purposes and subject
to the conditions so specified.

§ 14.51 Extent of grant.
By decision of the Secretary, Nevada

Department of Highways, A.24151,
September 1945, it was held that the law
imports discretion and indicates no
intent to vest in the State a right at the
end of the four months' period without
further action by the Department having
jurisdiction. It was held further that the.
interest transferred under the statute is
merely a right-of-way or right to take
materials and that the Government may
reserve the right to dispose of leasable
minerals,

§ 14.52 Termination of right-of-way no
longer needed.

If at any time the need for any such
lands or materials for such purposes
shall no longer exist, notice of the fact
shall be given by the State highway
department to the Secretary of
Transportation and such lands or
materials shall immediately revert to the
control of the Secretary of the
Department from which they had been
appropriated. Notice by the State
highway departments, that the need for
the land or material no longer exists
may be given directly to the Bureau
which granted the rights.

§ 14.53 Application.

§ 14.54' General.
Applications for rights-of-way and

material sites under title 23, U.S.C., for
lands under the jurisdiction of the
National Park Service, together with
four copies of a durable and legible map
shall be filed by the appropriate State
highway department with the Director,

National Park Service, Department of
Interior, Washington, D.C. 20240. Maps
should accurately describe the land or
interest in land desired, showing the
survey of the right-of-way, properly
located with respect to the public land
surveys so that said right-of-way may be
accurately located on the ground by any
* competent engineer or land surveyor.
The map should comply with the
requirements of § 14.25(a).

§ 14.55 Consultation with local bureau
officials, program values.

Arl applicant will be expected, at the
earliest possible date prior to the filing
of an application, to consult with the"
local officials of the National Park
Service to ascertain whether or not the
use or appropriation of the lands for
right-of-way purposes is consistent with
the Service's management program and
to agree to such measures as may be
necessary to maintain program values.
Failure to do so may lead to an
unresolvable conflict of interest and
necessitate disallowance of the
application.

§ 14.56 Concurrence by Federal Highway
Administration.

The appropriate State highway
department will forward a copy of each
application and map filed with the
National Park Service to the authorized
officer of the Federal Highway
Administration for a determination
whether the lands and interests in lands
are necessary for the purposes of Title
23, United States Code.

§ 14.57 Approval.
. After receipt of such determination

that the lands or interests in lands under
application are reasonably necessary for
the purposes of Title 23, U.S.C., the
authorizedofficer of the National Park
Service will notify the applicant and the
authorized officer of the Federal
Highway Administration either (a) that
the approval of the application-would be
contrary to the public interest or
inconsistent with the purposes for which
the lands or materials have been
reserved or (b) that he proposes to grant
the right-of-way under the regulations of
this part, subject to said regulations and
to such conditions which he indicates in
his notice.

§ 14.58 Terms and conditions of
allowance.

Grants of rights-of-way under Title 23,
U.S.C., by the authorized officer of the
National Park Service will be made to
the appropriate State highway
department or to its nominee and based
upon considerations of adequate
protection and utilization of Federal
lands and interests in lands will be

subject to (a) all the pertinent
regulations of this part except those
which the authorized officer, upon
formal request of the applicant may
modify or dispense with, in whole or In
part, upon a finding that it Is In the
public interest and in conformity with
the purposes of Title 23, U.S.C., and (ib)
any conditions. which he deems
necessary. Grants of highway right-of-
way under this, ubpart may include an
appropriation and release to the State or
its nominee of all rights of the United
States, as owner of underlying and
abutting lands, to cross over or gain
access to the highway from Its lands
crossed by or abutting the right-of-way,
subject to such terms and conditions
and for such duration as the authorized
officer of the National Park Service
deems appropriate.

§ 14.59 Additional rights-of-way within
highway rights-of-way.

A right-of-way granted under this
subpart confers upon the grantee the
right to use the lands within the right-of-
way for highway purposes only.
Separate application must be made
under pertinent statutes and regulations
in order to obtain authorization to use
the lands within such rights-of-way for
other purposes. Additional rights-of-way
will be subject to the highway rights-of-
way. Future relocation or change of the
additional right-of-way made necesshiry
by the highway use will be
accomplished at the expense of the
additional right-of-way grantee. Prior to
the granting of an additional right-of-
way the applicant therefor will submit
to the authorized officer a written
statement from the highway right-of-
way grantee indicating any objections It
may have thereto, and such stipulations
as it considers desirable for the
additional right-of-way.

§ 14.60 General.
No application under the regulations

of this part is required for a right-of-way
within the limits of a highway right-of-
way granted pursuant to Title 23, United
States Code, for facilities usual to a
highway, except (a) where terms of the
grant or a provision of law specifically
requires the filing of an application for a
right-of-way, (b) where the right-of-way
is for electric transmission facilities
which are designed for operation at a
nominal voltage of 33 KV or above or for
conversion to such operation, or (c)

.where the right-of-way is for oil or gas
pipelines which are part of a pipeline
crossing other public lands, or If not part
of such a pipeline, which are more than
two miles long. When an application Is
not required under the provisions of this
subparagraph, qualified persons may

II I J
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appropriate rights-of-way for such usual
highway facilities with the consent of
the holder of the highway right-of-way,
which holder will be responsible for
compliance with § 14.9, in connection
with the construction and maintenance
of such facilities.

§ 14.61 Terms of grant. -

Except as modified by § 14.60 of this
subpart, rights-of-way within the limits
of a highway right-of-way granted
pursuant to Title 23 U.S.C., and
applications for such rights-of-way, are
subject to all the regulations of this part
pertaining to such rights-of-way.
Subpart E-Power Transmission Lines,

General

§ 14.70 Statutory authority.

(a) The act of February 15, 1901 (31
Stat. 790, 43 U.S.C. 959), authorizes the
Secretary under such regulations as he
jnay fix, to permit the use of rights-of-
way through public lands and certain
reservations of the United States, for
electrical plants, poles, and lines for the
generation and distribution of electrical
power, and for telephone and telegraph
purposes, and for pipe lines, canals,
ditches, water plants, and other
purposes to the extent of the ground
oooupied by such canals, ditches, water
plants, or other works permitted
thereunder and not to exceed 50 feet ox
each side of the marginal limits thereof,
erii& to exceed 50 feet on each side of
the center line of such pipe lines,
telephone and telegraph lines, and
transmission lines, by any citizen,
association, or corporation of the United
States, where it is intended by such to ,
exercise the use permitted under the act.

(b) The act of March 4,1911 (36 Stat.
1253; 43 U.S.C. 961), as amended,
authorizes the head of the department
having jurisdiction over the lands, under
general regulations fixed by him, to
grant an easement for rights-of-way for
a period not exceeding 50 years, over
and across public lands and
reservations of the United States, for
poles and lines for the transmission and
distribution of electrical power, and for
poles and lines for communication
purposes and for radio, television and
other forms of communication
transmitting, relay and receiving
structures and facilities to the extent of
200 feet on each side of the center line of
such lines and poles and not to exceed
four hundred feet by four hundred feet
for superstructures and facilities to any
citizen, association, or corporation of
the United States, where it is intended
by such to exercise the use permitted
under the act.

§ 14.71 Lands subject to grant.
Permission may be given under the act

of February 15,1901, and the act of
March 4,1911, for a right-of-way over
unsurveyed lands as well as surveyed
lands.
Subpart F-Principals and Procedures

Power Transmission Lines

§ 14.75 Nature of interest.

§ 14.76 Terms and conditons.
(a) By accepting a right-of-way for a

power transmission line, the applicant
thereby agrees and consents to comply
with and be bound by the following
terms and conditions, excepting those
which the Secretary may waive in a
particular case, in addition to those
specified in § 14.9.

(1) To protect in a workmanlike
manner, at crossings and at places in
proximity to his transmission lines on
the right-of-way authorized, in *
accordance with the rules prescribed in
the National Electric Safety Code, all
Government and other telephone,
telegraph, and power transmission lines
from contact and all highways and
railroads from obstruction, and to
maintain his transmission lines in such
manner as not to menace life or
property.

(2) Neither the privilege nor the right
to occupy or use the lands for the
purpose authorized shall relieve him of
any legal liability for causing inductive
or conductive interference between any
project transmission line or other project
works constructed, operated, or
maintained by him on the servient
lands, and any radio installation.
telephone line, or other communication
facilities now or hereafter constructed
and operated by the United States or
any agency thereof.

(3) Each application for authority to
survey, locate, commence construction
work and maintain a facility for the
generation of electric power and energy
or for the transmission or distribution of
electric power and energy of 33 kilovolts
or higher under this subpart shall be
referred by the authorized officer to the
Secretary of the Interior to determine
the relationship of the proposed facility
to the power marketing program of the
United States. Where the proposed
facility will not conflict with the
program of the United States the
authorized officer, upon notification to
that effect, will proceed to act upon the
application. In the case of necessary
changes respecting the proposed
location, construction, or utilization of
the facility in order to eliminate conflicts
with the power-marketing program of
the United States, the authorized officer

shall obtain from the applicant written
consent to or compliance with such-
requirements before taking further
action on the application: Provided
however, That if increased costs to the
applicant will result from changes to
eliminate conflicts with the power-
marketing program of the United States,
and it is determined that a right-of-way
should be granted, such changes will be
required upon equitable contract
arrangements covering costs and other
appropriate factors.

(4) The applicant shall make
provision, or bear the reasonable cost
(as may be determined by the Secretary)
of making provision for avoiding
inductive or conductive interference
between any transmission facility or
other works constructed, operated, or
maintained by it on the right-of-way
authorized under the grant and any
radio installation, telephone line, or
other communication facilities existing
when the right-of-way is authorized or
any such installation, line or facility
thereafter constructed or operated by
the United States or any agency thereof.
This provision shall not relieve the
applicant from any responsibility or
requirement which may be imposed by
other lawful authority for avoiding or
eliminating inductive or conductive
interferenoe.

(5) An applicant for a right-of-way for
a transmission facility having a voltage
of 06 kilovolts or more must, in addition
to the requirements of SubpartC,
execute and file with its application a
stipulation agreeing to accept the right-
of-way grant subject to the following
conditions:

(i) In the event the United States,
pursuant to law, acquires the applicants
transmission or other facilities
constructed on or across such right-of-
way, the price to be paid by the United
States shall not include or be affected
by any value of the right-of-way granted
to the applicant under authority of the
regulations of this part.

(ii) The Department of the Interior
shall be allowed to utilize for the
transmission of electric power and
energy and surplus capacity of the
transmission facility in excess of the
capacity needed by the holder of the
grant (subsequently referred to in this
paragraph as "holder") for the
transmission of electric power and
energy in connection with the holder's
operations, or to increase the capacity of
the transmission facility at the
Department's expense and to utilize the
increased capacity for the transmission
of electric power and energy utilization
by the Department of surplus or
increased capacity shall be subject to
the following terms and conditions:
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(A) When the Department desires to
utilize surplus capacity thought to exist
in the transmission facility, notification
will be given to the holder and the
holder shall furnish to the Department
within 30 days a certificate stating
whether the transmission facility has
any surplus capacity not needed by the
holder for the transmission of electric
power and energy in connection with
the holder's operations and, if so, the
amount of such surplus capacity.

(B) Where the certificate indicates
that there is no stirplus capacity or that
the surplus capacity is less than that
required by the Department the
authorized officer may call upon the
holder to furnish additional information
upon which its certification is based.
Upon receipt of such additional
information the authorized officer shall
determine, as a matter of fact, if surplus
capacity is available and, if so, the
amount of such surplus capacity.

C) In order to utilize any surplus
capacity determined to be available, or
any increased capacity provided by the
Department at its own expense, the
Department may interconnect its
transmission facilities with the holder's
transmission facility in a manner
conforming to approved standards of
practice for the interconnection of
transmission circuits.

(D) The expense of interconnection
will be borne by the Department, and
the Department will at all times provide
and maintain adequate protective
equipment to insure the normal and
efficient operation of the holder's
transmission facilities.

(E) After any interconnection is
completed, the holder shall operate and
maintain its transmission facilities in
good condition, and, except in
emergencies, shall maintain in a closed
position all connections under the
holder's control necessary to the
transmission of the Department's power
and energy over the holder's
transmission facilities. The parties may
by mutual consent open any switch
where necessary or desirable for
maintenance, repair or construction.

(F) The transmission of electric power
and energy by the Department over the
holder's transmission facilities will be
effected in such manner, as will not -

interfere unreasonably with the holder's
use of the transmission facilities in
accordance with the holder's normal
operating standards, except that the
Department shall have the exclusive
right to utilize any increased capacity of
the transmission facility which has been
provided at the Department's expense.

(G) The holder will not be obligated to
allow the transmission of electric power
and energy by the Department to any

person receiving service from the holder
on the date of the filing of the
application for a grant, other than
statutory preference customers including
agencies of the Federal Government.

(I-I) The Department will pay to the
holder an equitable share of the total
monthly cost of that part of the holder's
transmission facilities utilized by the
Department for the transmission of
electric power and energy the payment
to be an amount in dollars representing
the same proportion of the total montly
cost of such part of the transmission
facilities as the maximum amount in
kilowatts of the power transmitted on a
scheduled basis by the Department over
the holder's transmission facilities bears
to the total capacity in kilowatts of that
portion of the transmission facilities.
The total monthly cost will be
determined in accordance with the
system of accounts prescribed by the
Federal Power Commission, exclusive of
any investment by the Department in
the part of the transmission facilities
utilized by the Department.

-(I) If, at any time subsequent to a
certification by the holder or
determination by the authorized officer
that surplus capacity is available for
utilization by the Department, the holder
needs for the transmission of electric
power and energy in connection with its
operations the whole or any part of the
capacity of the transmission facility
theretofore certified or determined as
being surplus to its needs, the holder
may request the authorized officer to
modify or revoke the previous
certification or'determination by making
application to the authorized officer not
later than 30 months in advance of the
holder's needs. Any modification or
revocation of the certification or
determination shall not affect the right
of the Department to utilize facilities
provided at its exiiense or available
under a contract entered into by reason
of the equitable contract arrangements
provided for in this section.

(J) if the Department and the holder
disagree as to the existence or amount
of surplus capacity in carrying out the-
terms and conditions of this paragraph.
the disagreement shall be decided by a
boardof three persons composed as
follows: The holder and the authorized
officer shall each appoint a member of
the board and the two members shall
appoint a third member. If the members
appointed by the holder and the
authorized officer are unable to agree on
the designation of the third member, he
shall be designated by the Chief Judge of
the Ufiited States Court of Appeals of
the circuit in which the major share of
the facilities involved is located. The

board shall determine the issue and its
determination, by majority vote, shall be
binding on the Department and the
holder.

K) As used in this section, the term
"transmission facility" includes (1) all
types of facilities for the transmission of
electric power and energy and facilities
for the interconnection of such facilities,
and (2) the entire transmission line and
associated facilities, from substation or
interconnection point to substation or
interconnection point, of which the
segment cros~ing the lands of the United
States forms a part.

(L) The terms and conditions
prescribed in this paragraph may be
modified at any time by means of a
supplemental agreement negotiated
between the holder and the Secretary of
the Interior or his designee.

(b) Unless otherwise specified in a
right-of-way granted under the act of
March 4,1911, and unless sooner
cancelled, the right-of-way shall expire
50 years from the date thereof. If,
however, within the period of 1 year
prior to the expiration date, the grantee
shall file, in accordance with § 14.20, a
written application to renew the right-of.
way, and shall agree to comply with all
the laws and regulations existing at such
expiraion date governing the occupancy

-and use of the lands of the United States
for the purpose desired, the right-of-way
may be renewed for a period of not to
exceed 50 years. If such application is
filed, the existing right-of-way will be
extended subject to then existing and
future rules and regulations, jendlng
consideration of the application.

§ 14.77 Procedurc.

§ 14.78 Applicationa.
(a) Applications filed. Application

under the act of February 15, 1901, or the
act of March 4,1911, for permission to
use the desired right-of-way through
National Park Service areas must be
filed and approved before any rights can
be claimed thereunder.

(b) Required showings. (1) A
description of the plant or connecting
generating plants which generate the
power to be transmitted over such line,
such description to be in sufficient detail
to show, to the satisfaction of the
authorized officer, the character,
capacity, and location of such plants.

(2] A description of the transmission
line of which the line for which a right-
of-way is requested forms a part, giving
in reasonable detail the points between
which it will extend, its characteristics
and purpose. There must also be
included a statement as to the voltage
for which the line is designed and at
which it is to be operated initially, and a

.. .... . . .... . I II I I III
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statement as to whether it is to serve a
single customer, or a number of
customers, oris intended to transmit
power solely for the applicant's use. If
the line is to serve a single customer or
is for the applicant's own use, the nature
of such use must be given (such as
airway beacon, coal mine, and irrigation
pumps].

(3) The application and maps shall
specify the width of the right-of-way
desired. Rights-of-way for power lines
will be limited to 50 feet on each side of
the centerline unless sufficient
justification is furnished for a greater
width and it is otherwise authorized by
law.

(4) If the line is to have a nominal
voltage of 66 kilovolts or more, the
application should include a one-line
diagram of the proposed line and the
immediate interconnecting facilities
including power plants and substations,
a power flow diagram for proposed line
and connecting major lines showing
conditions undgr normal use, and
typical structure drawings of proposed
line showing construction dimensions
and list of materials.

(5) Any application under the act of
March 4,1911, for a line right-of-way in
excess of 100 feet in width or for a
structure or facility right-of-way over
10,000 square feet must state the reasons
why the larger right-of-way is required.
Rights-of-way will not be issued in
excess of such sizes in the absence of a
satisfactory showing of the need
therefor.

(6)(i) A detailed description of the
environmental impact of the project
shall be included with the application. It
shall provide, among other things,
information about the impact of the
project on airspace, air and water
quality, scenic and esthetic features,
historical and archeological features,
and wildlife, fish, and marine life.

(ii) The proposed site, design, and
construction of the project shall be
consistent with the "Environmental
Criteria for Electric Transmission
Lines," prescribed jointly by the
Secretary of Agriculture, as well as such
other environmental criteria and
guidelines as the National Park Service
shall from time to time prescribe.
"Environmental Criteria for Electric
Transmission Systems" is available
from the Superintendent of Documents,
U.S. Government Printing Office,
Washington D.C. 20402.

(iii) If all other requirements are met,
the application may be approved if it is
determined that the beneficial purposes
and effects of the project will not be
outielghed by an adverse
environmental impact. If the authorized
officer determines that the application

cannot be approved as proposed, he
will, whenever possible, suggest
alternative routes or methods of
construction, or other modifications
which if adopted by the applicant would
make the application acceptable.

Subpart G-Radio and Television Sites

§ 14.90 Authority.
The act of March 4,1911, (36 Stat.

1253; 43 U.S.C. 961), as amended,
authorizes the head of the department
having jurisdiction over the lands, under
general regulations fixed by him, to
grant an easement for rights-of-way for
a period not exceeding 50 years, over
and across public lands and
reservations of the United States, for
poles and lines for the transmission and
distribution of electrical power, and for
poles and lines for communication
purposes and for radio, television and
other fornis of communication
transmitting, relay and receiving
structures and facilities to the extent of
200 feet on each side of the center line of
such lines and poles and not to exceed
four hundred feet by four hundred feet
for superstructures and facilities to any
citizen, association, or corporation of
the United States, where it is intended
by such to exercise the use permitted
under the act.

§ 14.91 Procedures.
(a) Any application under the act of

March 4,1911, for a line right-of-way in
excess of 100 feet in width or for a
structure or facility right-of-way of over
10,000 square feet must state the reasons
why the larger right-of-way Is required.
Rights-of-way will not be issued in
excess of such sizes in the absence of a
satisfactory showing of the need
therefor.

(b) When an application is made for a
right-of-way for a site for a water plant
or for a communication structure or
facility, the location and extent of
ground proposed to be occupied by
buildings or other structures necessary
to be used in connection therewith must
be clearly designated on the map by
reference to course and distance from a
corner of the public survey. In addition
to being shown in connection with the
main drawing, the buildings or other
structures must be platted on the map in
a separate drawing on a scale
sufficiently large to show clearly their
dimensions and relative positions.
When two or more such proposed
structures are to be located near each
other, it will be sufficient to give the
reference to a corner of the public
survey for one of them provided all the
others are connected therewith by
course and distance shown on the map.

The application must also state the
proposed use of each structure, must
show definitely that each one is
necessary for a proper use of the right-
of-way for the purpose contemplated in
the act of March 4,1911. If the right-of-
way is within reservation lands which
are not covered by the public land
surveys, the map shall be made in terms
of the boundary survey of the
reservation to the extent it would be
required above to be made in terms of
the public land survey.

Subpart H-Telephone and Telegraph
Lines

§14.95 Authority.
(a) The act of February 15, 1901 (31

Stat. 790;, 43 U.S.C. 959), authorizes the
Secretary, under such regulations as he
may fix, to permit the use of rights-of-
way through public lands and certain
reservations of the United States, for
electrical plants, poles, and lines for the
generation and distribution of electrical
power, and for telephone and telegraph
purposes, and for pipelines, canals,
ditches, water plants, and other
purposes to the extent of the ground
occupied by such canals, ditches, water
plants, or other works permitted
thereunder and not to exceed 50 feet on
each side of the marginal limits thereof,
or not to exceed 50 feet on each side of
the center line of such pipe lines,
telephone and telegraph lines, and
transmission lines, by any citizen,
association, or corporation of the United
States, where It is intended by such to
exercise the use permitted under the act.

(b) The act of March 4,1911 (36 Stat.
1253; 43 U.S.C. 961), as amended,
authorizes the head of the department
having jurisdiction over the lands under
general regulations fixed by him. to
grant an easement for rights-of-way for
a period not exceeding 50 years, over
and across public lands and
reservations of the United States, for
poles and lines for the transmission and
distribution of electrical power, and for
poles and lines for communication
purposes and for radio, television and
other forms of communication
transmitting, relay and receiving
structures and facilities to the extent of
200 feet on each side of the center line of
such lines and poles and not to exceed
400 feet by 400 feet for superstructures
and facilities to any citizen, association.
or corporation of the United States,
where it is intended by such to exercise
the use permitted under the act.

§ 14.96 Procedures.
Any application under the act of

March 4,1911, for line right-of-way in
excess of 100 feet in width or for a
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structure or facility right-of-way of over
10,000 square feet must state the reasons
why the larger right-of-way is required.
Rights-of-way will not be issued in
excess of such sizes in the absence of a
satisfactory showing of the need
therefor.

Appendix A
Where necessary, these forms should

be modified so as to be appropriate to
the applicant {corporation, association,
or individual), to the act involved, and
to the nature of the project.

Form
References should be made to the

appropriate section of the regulations 'to
determine when each of the forms is
required.

Form No. 2 may be signed by any
officer or employee of the company who
is authorized to sign it. However, if it is
executed by a person other than the
President, it must be accompanied by a
certified copy of the minutes of the
Board of Directors meeting or other
document authorizing such signature
unless such certified c6py has already
been filed inthe case.

Forms I and 2 to be placed on maps.
See § 14.25(a)(7).
Engineer's Statement
(Form 1)

- --Name of engineer) states he is
by occupation a - (Type of engineer)
employed by the - Company) to
make the survey of the ,(Kind of
works) as described and shown on this map;
that the survey of said worls made bylin
for under his supervision) and under
authority commencing on the - day of
-119- and ending on the- day
of - . 19-; and that such survey is
accurately represented upon this map.

Engineer
Applicant's Certificate
(Form 2)

This is-to certify that
(Engineer), who subscribed the statement
hereon, is the person employed by the
undersigned applicant to prepare this map,
which has been adopted by the applicant as
the approximate final location of the works
thereby shown, and that this map is filed as a
part of the complete application, and in order

that the applicant may obtain the benefits of
(Cite statute); and I further certify

that the right-of-way herein described is
desired for
(state purpose)

(Seal)

Signature of Applicant

Title

Company
Attest-
[FR Dor. 80-23t46 Fded 7-10-0; 8:45 am]

BILI.NG CODE 4310-70-M
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DEPARTMENT OF INTERIOR

Bureau of Land Management

43 CFR Part 4100

[Circular No. 2469]

Grazing Administration and Trespass
on Public Lands
AGENCY: Bureau of Land Management
Interior.
ACTION: Final rulemaking.

SUMMARY: This final rulemaking will
amend the regulations on grazing
administration and trespass to conform
to the provisions of the Public
Rangelands Improvement Act of 1978
that amend and supplement the
requirements of the Federal Land Policy
and Management Act of 1976.
EFFECTIVE DATE: August 11, 1980.
ADDRESS: Any suggestions or inquiries
should be addressed to: Director (220),
Bureau of Land Management, 1800 C
Street, N.W., Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT.
R. Keith Miller, (202) 343-5841.
SUPPLEMENTARY INFORMATION: The
principal author of this final rulemaking
is David Little of the Division of
Rangeland Management, Bureau of Land
Management, assisted by the Office of
Legislation and Regulatory
Management.

Proposed rulemaking was'published
on pages 44702-44704 in the Federal
-Register of July 30, 1979. and invited
comments for 60 days ending September
28, 1979. Comments were received from
33 sources including individuals,
businesses, State governments and
environmentalists. These comments
have been reviewed and analyzed. The
following discussion summarizes the
comments, suggestions and actions
taken.

General Comments
Several comments requested that the

amendments to the grazing
administration regulations include a
provision to implement the Experimental
Stewardship Program authorized by
section 12 of the Public Rangelands
Improvement Act of 1978. The
Experimental Stewardship Program is
now being implemented by the Bureau
of Land Management. The intent of the
program is to test the offering of
incentives to holders of grazing permits
or leases whose efforts result in
improved range conditions. The
incentives to be tested will be specific to
an individual experiment or area and
will not have broad application to the
public lands as a whole until the results
of the tests are evaluated. The current

regulations are sufficiently broad to
provide the regulatory framework for
the program. However, if an incentive to
be tested is not covered by current
regulations, a special rule may be issued
under 43 CFR 4120.8 to authorize the test
to the extent permissable by law.

Several comments suggests changes to
§ § 4100.0-2, Objectives, and 4100.0-5,
Definitions. Since these sections of the
regulations were not included in the
proposed rulemaking, they have not
been included in the final rulemaking.
However, because the suggestions do
appear useful in clarifying the intent of
the regulation, they will be considered
when future changes are proposed.

Several suggestions were made that a
body or a third party be appointed to
arbitrate disputes between the Bureau of
Land Management and grazing
permittees or lessees. Permittees and
lesses are free to consult with range
experts or other parties at any time and
the Bureau will consider relevant
information from any available source.
However, the Bureau cannot delegate its

.authorities for management of the public
lands to such individuals and no such
change has been made in the
regulations.

Authorities
The propbsed rulemaking had

included in § 4100.0-3(b) a reference to
the Federal Land Policy and
Management Act of 1976 as amended by
the Public Rangelands Improvement Act
of 1978. A comment suggested that the
policy of the Public Rangelands
Improvement Act of 1978 for improving
the public rangelands be included in this
rulemaking. This will be considered for
future proposed rulemaking.

One comment suggested that the
phrase "land use plan" at the end of
§ 4100.0-3(b) should instead be titled
"allotment management plan." No
change was made because the reference
to the land use plan is required by
section 302(a) of the Federal Land Policy
and Management Act of 1976. The land
use plan provides the multiple use
management objectives for an area
while the allotment managementplan is
a site-specific plan for managing grazing
by livestock.
Decrease in Forage

Several comments expressed concern
that the changes in § 4110.3-2 refer only
to decreases and do not mention
increases in forage. Increases in forage
are included in the existing regulations
in 43 CFR 4110.3-1 and there has been
no change.

Most comments supported the concept
of suspended preference and one
suggestion was made to clarify the

intent of § 4110.3-2(b) by specifically
providing for a suspension of the grazing
preference. This has been done.

Allotment Management Plans

A change was made In the
introductory paragraph of § 4120.2-3 in
response to a comment that it was not
clear wh6ther an allotment management
plan (AMP) must be developed within
the framework of an overall land use
plan or whether It can be the sole
management tool for a specific area. The
change requires that the AMP's be
developed within the framework of the
land use plan provided for in § 4110.2-
2(a).

Several comments interpreted the
wording in § 4120.2-3(a) to mean that
the authorized officer is mandated to
approve any AMP prepared. The
wording has been changed to indicate
that approval of AMP's by the
authorized officer is discretionary.

A suggestion was made that the
objectives of the permittee or lessee be
included in the AMP. No change has
been made since the present wording is
broad enough to permit all types of
relevant management objectives.

Grazing Permits or Leases

No comments were submitted on
§ 4130.2.

Exchage-of-use Grazing Agreements

Several comments on § 4130.4-1
expressed support for the change which
would permit exchange-of-use grazing
bgreements to include lands outside of
the allotment to be used if this would
meet specific objectives in land use
plans or AMP's. However, there was
concern for areas which may not yet
have these plans completed. A change Is
included in the final rulemaking that
provides for continuing or renewing
existing exchange-of-use grazing
agreements involving lands outside an
allotment for which no land use plan or
allotment management plan has been
completed.

A change was also made so that
where the lands offered in exchange-of-
use are leased, the expiration date of the
exchange-of-use grazing agreement may
be, but is not required to be, the same as
the expiration of the lease. This will
lessen the burden on both the applicant
and the Bureau of Land Management
where lands may be leased for a.
relatively short period of time but there
is a history of almost automatic renewal.

Section 4130.4-1 has been divided into
five paragraphs to make it easier to read
and understand.
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Other
Certain sections and paragraphs have

not been carried forward from the
proposed rulemaking to this final
rulemaking because of need for further
review and analysis. They are as
follows:

1. Paragraph (c) of § 4110.3-2
Decrease in forage.

2. Paragraphs (b), {c), (d) and (e) of
§4120.2-1 Mandatory terms and
conditions.

3. Section 4120.3 Emergency
adjustments in livestock use and closure
to livestock use.

4. Paragraphs {c) and (d) of § 4160.3
Final decisions.

The time and effort of those who
commented on the above items is
appreciated and their suggestions will
be given due consideration in the
preparation of these regulations for
publication again as proposed
rulemaking.

Editorial and clarification changes
have been made as necessary.

Note.-The Department of the Interior has
determined that this document is not a
significant rule and does not require a
regulatory analysis under Executive Order
12044 and 43 CFR Part 14.

Under the authority of the Taylor Grazing
Act of 1934, as amended (43 U.S.C. 315,
315(a)-315tr}}. Section 4 of the Act of August
2% 1937 (43 U.S.C. 118l(d)), and the Federal
Land Policy and Management Act of 1976, as
amended by the Public Rangelands
Improvement Act of 1978, (43 U.S.C. 1701 et
seq.).

Part 4100, Group 4100, Subchapter D,
Chapter II of Title 43 of the Code of Federal
Regulations is amended as set forth below.
Tames W. Curlin,
ActingAssistant Secretary of the Interior.
July 8.1980.

1. Section 4100.0-3 (b) is revised to
read as follows:

§ 4100.0-3 Authority.

(b) The Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701
et seq.), as amended by the Public
Rangelands Improvement Act of 1978 (43
U.S.C. 1901 et seq.), provides for the
management, protection, development,
and enhancement of the public lands
and directs the Secretary to manage
these lands under principles of multiple
use and sustained yield in accordance
with land use plans.

2. Section 4110.3-2 (b) is revised to
read as follows:

§4110.3-2 Decrease in forage.

(b) When authorized grazing use
exceeds the amount of forage available

and allocated for livestock grazing
within an allotment or where reduced
grazing use is necessary to facilitate
achieving the objectives in the land use
plans, the grazing authorized under
grazing permits or leases shall be
reduced to the livestock grazing
capacity. The difference between the
authorized grazing use and the grazing
preference shall be held in suspension.

3. § 4120.2-3 is amended by revising
the introductory paragraph and
paragraphs (a)[c), and (f) to read as
follows:

§ 4120.2-3 Allotment management plans.
Grazing management may be applied

on allotments through the preparation
and implementation of allotment
management plans which are developed
within the framework of the land use
plan provided for in § 4110.2-2(a] of this
title.

(a) An allotment management plan
shall be prepared in careful and
considered consultation, cooperation,
and coordination with the affected
permittee(s) or lessee(s), landowners
involved, the district grazing advisory
boards where established, any State
having lands within the area to be
covered by such an allotment
management plan, and when approved
by the authorized officer shall be
implemented (see § 4100.0-51c) of this
title). The allotment management plan
shall include terms and conditions under
4120.2-1 of this title, may include terms
and conditions under § 4120,2-2 of this
title, and shall prescribe a system of
grazing designed to meet specific
management objectives. The plan shall
include the limits of flexibility within
which thepermittee or lessee may
adjust his/her operation without prior
approval of the authorized officer. The
plan shall provide for the collection of
data that shall be used to evaluate the
effectiveness of the system of grazing in
achieving the specific objectives.

(c) Allotment management plans may
be revised or terminated by the
authorized officer after review and
careful and considered consultation,
cooperation, and coordination with the
parties involved.

(f) Decisions which specify that the
terms and conditions of allotment
management plans are incorporated into
grazing permits or leases may be
protested and appealed under Subpart
4160 of this title.

4. Section 4130.2(d) (2)(iv) is revised to
read as follows:

14130.2 Grazing permts or leases.

(d)
(2)A
(iv) Availability of completed land use

plans, except that the absence of a
completed land use plan shall not be the
sole basis for issuing a grazing permit or
lease for a term of less than 10 years
unless the authorized officer determines
on a case-by-case basis that the
information to be contained in such land
use plan is necessary to determine
whether a shorter term should be
established;

4a. Section 4130.4-1 is revised to read.
§4130.4-1 Exfhange-of-usegrazkn
agreements.

(a) An exchange-of-use grazing
agreement may be issued to any
applicant who owns or controls lands
which are unfenced and intermingled
%%ith public 12nd when use under such
an agreement would be in harmony with
the managemant objectives for the
allotment. (b) The lands offered for
exchanga-of-use shall be w.ithin the
exterior boundaries of the allotment to
be used, except that lands outside such
boundaries may be included wh-re it
would otherviss meet sceaoc
objectives identified in a land use plan
or allotment management plan. ERdsting
exchange-of-use grazing agreements
involving lands outside the gflotment to
be used may bi continued or renewed
where a land use plan or allotment
management plan has not been
completed. Cc) An exchange-of-use
grazing agreement may be issued to
authorize use of public lands to the
extent of the livestock grazing capacity
of the lands offered in exchange-of-use.
No fee shall be charged for this grazing
use. (d) The exchange-of-use grazing
agreement may be issued for a term of
not more than 10 years. The expiration
date of the exchange-of-use agreement
may coincide with the expiration date of
any grazing permit or lease issued on
the allotment in which the lands offered
in exchange-of-use is located. If the
lands offered in the exchange-of-use
agreement are leased the expiration
date of the exchange-of-use grazing
agreement coincide with the expiration
date of this lease not to exceed 10 years.
(e) During the term of the exchange-of-
use grazing agreement the Bureau of
Land Management shall have
management control for grazing
purposes of such nonfederally owned or
controlled lands under the provisions of
this part and may authorize grazing use
as deemed appropriate.

WLUNG COoE 4310-€-M
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DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 616

Federal-State Unemployment
Compensation Program; Interstate
Arrangement for Combining
Employment and Wages

AGENCY: Employment and Training
Administration, Labor.
ACTION: Final rule.

SUMMARY: The Interstate Arrangement
for Combining Employment and Wages
is a permanent part of the Federal-State
Unemployment Compensation Program,
which provides for paying
unemployment compensation on the
basis of combined employment and
wages to those individuals whose base
period employment was performed and
wages were earned in two or more
States. The Department of Labor is
revising the combined-wage regulations
to improve the procedures of paying
States and transferring States for the
handling of Combined-Wage Claims.
There are no substantive changes in this
document that affect the benefit rights of
any individual.
EFFECTIVE DATE: August 11, 1980.
FOR FURTHER INFORMATION CONTACT:
Edwin Kerley, Group Chief, Division of
State Program Management, Office of
Program Management, Unemployment
Insurance Service, U.S. Department of
Labor, Room 7100, Patrick Henry
Building, 601 D Street, N.W.,
Washington, D.C. 20213 (Phone (202)
376-7104).
SUPPLEMENTARY INFORMATION: Part 616,
Chapter V, Title 20 of the Code of
Federal Regulations sets forth the
Interstate Arrarigement for Combining
Employment and Wages, which was
approved under the Employment
Security Amendments of 1970 (Public-
Law 91-373) as a required part of the
Federal-State Unemployment
Compensation Program. The
requirements for State unemployment
compensation laws are contained in
section 3304(a) of the Internal Revenue
Code of 1954, 26 U.S.C. 3304(a), and the
requirement for a combined-wage
arrangement is at section 3304(a)(9)(B]
of the Code.

The proposal for amending Part 616
was published on February 5, 1980, at 45
FR 7974, with a 30-day comment period.
No comments were received as of the
close of business on March 6,1980.
Therefore, the amendments as proposed

are published in final with minor
technical and clarifying corrections.
Reasons for Amendments

Amendments to the Federal law in the
Unemployment Compensation
Amendments of 1976 (Pub. L. 94-566)
necessitated certain changes in Part 616
that were published in final on January
17, 1978, at 43 FR 2625. The Interstate
Conference of Employment Security
Agencies has recommended further
changes to facilitate administration
among the States of Combined-Wage
Claims, and the billing of the United
States for reimbursements of certain
benefit costs. These further changes
arise generally from three of the 1976
Amendments to the law.

1. Section 115 of the Unemployment
Compensation Amendments of 1976
amended section 3304(a)(6).of the
Internal Revenue Code of 1054, relating
to requirements for denial of
unemployment benefits to individuals
who work in educational institutions for
periods between school years and terms
and during other nonwork periods, With
respect to nonwork periods when the
denial provisions are applicable it is
necessary to redetermine the claimant's
benefit rights, excluding school
employment and wages, and if
unemployment continues after the
denial period ends it is -necessary to
reinstate the original determination of
the claimant's benefit rights. An
amendment to § 616.8(c), included in this
document, requires that any State which
transferred school wage credits to the
paying State be notified of any
redetermination of benefit-rights which
excludes school employment and wages,
and of the resulting change in the
charges of benefit costs to the
transferring State. So that the excluded
employment and wages will be
available for use by the paying State in
regard to any claims filed after the end
of the denial period, a further
amendment clarifies § 616.8(c) by
providing that such transferred school
wage credits shall be.retained by the
paying State and shall not be returned to
the transferring State.

2. Section 212 of the Unemployment
Compensation Amendments of 1976
amended the Federal-State Extended
Unemployment Compensation Act of
1970, relating to Federal reimbursement
of 50 percent of the costs of sharable
regular and extended benefits, so as to
exclude from reimbursement the costs of
sharable regular and extended benefits
paid on the basis of services in the
employment of a State or local
governmental entity for weeks of
unemployment beginning on or after
January 1, 1979. This exclusion requires

the States to omit such benefit costs
when preparing billings for
reimbursements by the United States,
Preparation of proper billings is easier
for the State in which the governmental
employment was performed and which
assumes the benefit costs. Therefore, on
Combined-Wage claims, where the
employment was in a transferring State,
it is simpler for the paying State to
charge the transferring State for Its
share of the costs of Extended Benefits,
and for the transferring State to prepare
the billings for any reimbursements due
from the United States.

Previously, It had been determined
that itwas simpler for the paying State
to bill the United States for all
reimbursements due on Combined-Wage
Claims, and a change to accomplish this
was included in the 1978 amendments to
the Extended Benefits regulations, at 20
CFR 615.14(c) (43 FR 13818, March 31,
1978). By the express provision In § 616.8
(f) that is included in this document, this
position is reversed and transferring
States will be charged for their full
shares of the costs of Extended Benefits
and will bill the United States for any
reimbursements due. By agreement with
the States this change was put into
effect with respect to benefits paid after
December 31, 1978. A conforming change
will be made in Part 615, and included in
the amendments toPart 615 that are
being prepared for publication.

3. Section 6 of the Emergency Jobs
Programs Extension Act of 1976 (Pub. L.
94-444), added Part B of Title II of the
Emergency Jobs and Unemployment
Assistance Act of 1974 (Pub. L. 93-567).
This new Part B provides-for Federal
reimbursement to States for the cost of
unemployment benefits paid to
individuals on the basis of public
service employment and wages funded
under the Comprehensive Employment
and Training Act. Changes to § 616.8(f)
in this document that are prompted by
the amendment in Pub. L. 94-444 also
pertain to whether the United States
shall be billed for benefit costs by
paying States or transferring States,
Under the present regulation the paying
State bills the United States for all
benefit costs of the Federal programs of
unemployment compensation for federal
employees and ex-service members, but
the transferring State bills the United
States for reimbursements of benefits
based upon public service employment
and wages. Benefits under these
programs are funded from the Federal
Unemployment Benefits and Allowances
account in the Department of Labor's
annual appropriation. It has been
determined that it would be simpler for
the paying State to.bill the United States

I I
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for all Federal benefits and
reimbursements funded from the Federal
Unemployment Benefits and Allowances
account, including reimbursements of
benefits based upon public service
employment and wages. That change is
made in this document.

Other amendments to Part 616 delete
paragraph (b)(3) of § 616.9 (relating to
employment and wages not
transferable) as obsolete, because by its
own terms it did not apply after June 30,
1973: and change the equation for
computing charges to transferring States
so as to carry the computation to at
least three decimal places.

The purpose of the latter change is to
make the charges to participating States
more equitable. The rational underlying
this change is that the more the charges
are refined, the greater will be the equity
in the charges assessed against all
participating States whose wages were
used to pay benefits to a Combined-
Wage Claimant.

All of the amendments in this
document pertain to the methods of
handling Combined-Wage Claims, as
between paying States and transferring
States, and the billings of the United
States. None of these amendments has
any effect on the substantive rights of
individuals in regard to Combined-Wage
Claims.

These amendments to .Part 616 have
been developed in consultation with the
duly designated representatives of the
Interstate Conference of Employment
Security Agencies, who, pursuant to
§ 616.2 of Part 616. are recognized by the
Secretary of Labor as agents of the State
unemployment compensation agencies
for the purposes of the consultation
required by section 3304(a)(9) (B) of the
Internal Revenue Code of 1954. Most of
the amendments in this document were
proposed by representatives of the
Interstate Conference of Employment
Security Agencies. pursuant to § 616.11
of Part 616.

Specific Amendments in this Document

1. A new paragraph (2) is added to
§ 616.8 (c), which requires paying States
to furnish notices to transferring States
whenever a redetermination is made
which will cause a change in charges for
benefits paid because of the exclusion of
school wage credits included in the
original determination or reinstitution of
the school wage credits.

2. Section 616.8, paragraph (f)(2), is
amended to reflect any change in the
ratio of benefit charges which result
from a redetermination made as
provided in paragraph (c)(2) of this
section, and to provide that the
computation of charges to transferring

States are to be carried to at least three
decimal places.

3. A new paragraph (3) is added to
§ 616.8(f) for the purpose of identifying
the Federal benefits and
reimbursements billed to the United
States by the paying State, and therefore
excluded from charges to transferring
States. The present paragraph (f)(3)
becomes paragraph (f](5).

4. A new paragraph (f)[4) is added to
§ 616.8(f) to state that after December
31, 1978, all transferring States v'ill be
charged by the paying State for
Extended Benefits in the same manner
as for regular benefits.

5. Section 616.9 is amended to delete
paragraph (b)(3) because it is obsolete.

Note.-The Departmint of Labor has
determined tbat this document does not
contain a major regulation that requires the
preparation of a regulatory analysis, within
the meaning of Executive Order 12044 and
the Department's guidelines published at 44
FR 5570.

This document was prepared under
the direction and control of the
Administrator, Unemployment
Insurance Service, Employment and
Training Administration, U.S.
Department of Labor, 601 D Street, N.W.
20213, Telephone: (202) 376-7032.

Accordingly, amendments to Part 616
of Chapter V of Title 20, Code of Federal
Regulations, are set forth below:

1. In § 616.8 paragraphs (c) and (f) are
amended by numbering the present text
of paragraph (c) as paragraph (c)(1),
adding a new paragraph (c)(2), revising
paragraph (f)(2), renumbering paragraph
(f)(3) as paragraph (f)(5) which is being
published for the convenience of the
user, and adding new paragraphs (0(3)
and (f)(4) as follows:

§ 616.8 Responsibilities of the paying
State.

(c) Redetermnations. (1)
(2) When a determination is made, as

provided in paragraph (a) of this section.
which suspends the use of wages earned
in employment with an educational
institution during a prescribed period
between successive academic years or
terms or other periods as prescribed in
the law of the paying State in
accordance with section
3304(a)(6)(A)(i)-iv) of the Internal
Revenue Code of 1954, the paying State
shall furnish each transferring State
involved in the combined-Wage Claim
an adjusted determination used to
recompute each State's proportionate
share of any charges that may
accumulate for benefits paid during the
period of suspended use of school
wages. Wages which are suspended
shall be retained by the paying State for

possible future reinstatement to the
Combined-Wage Claim and shall not be
returned to the transferring State.

(f) Statement of bnefit charges.
(1) • * *

(2) Except as provided in paragraphs
(c)(2), (f)(3). and (f)(5) of this section,
each such charge shall bear the same
ratio to the total benefits paid to the
Combined-Wage Claimant by the paying
State as the claimant's wages
transferred by the transferring State
bear to the total wages used in such
determination. Each such ratio shall be
computed as a percentage, to three or
more decimal places.

(3) Charges to the transferring State
shall not include the costs of any
benefits paid which are funded or
reimbursed from the Federal
Unemployment Benefits and Allowances
account in the U.S. Department of Labor
appropriation, including:

(i) Benefits paid pursuant to 5 U.S.C.
8501-8525; and

(ii) Benefits which are reimbursable
under Part B of Title II of the Emergency
Jobs and Unemployment Assistance Act
of 1974 (Pub. L 93-567).

(4) With respect to benefits paid after
December 31.1978, except as provided
in paragraphs (f(3) and (f)(5) of this
section, all transferring States will be
charged by the paying State for
Extended Benefits in the same manner
as for regular benefits.

(5) With respect to new claims
establishing a benefit year effective on
and after July 1.1977. the United States
shall be charged directly by the paying
State, in the same manner as is provided
in paragraphs (f)(1) and (f)(2) oTthis
section. in regard to Federal civilian
service and wages and Federal military
service and wages assigned or
transferred to the paying State and
included in Combined-Wage Claims in
accordance with this Part and Parts 609
and 614 of this chapter. With respect to
new claims effective before July 1,1977
prior law shall apply.

§616.9 [Amended]
2. In § 616.9 paragraph (b)[3) is hereby

deleted.
(20 U.S.C. 3304[a)(9](B: Secretarys Order No.
4-75. (40 FR 18515)

S'gned at Washington. D.C.. a July 8,1980.

Ernest 6. Green,
AssstantI Sc._t.a"anyfor Labor, Emplomen t
and Trainhhn

BILUHG COoE 4S10-30-M

47109
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE
documents on two assigned days of the week 41 FR 32914, August 6. 1976.)
(Monday/Thursday or Tuesday/Friday).

Monday Tuesday Wednesday Thursday Friday
DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS

DOT/COAST GUARD USDA/APHIS DOT/COAST GUARD USDA/APHIS
DOT/FAA USDA/FNS DOT/FAA USDA/FNS

DOT/FHWA USDA/FSQS DOT/FHWA USDA/FSOS
DOT/FRA USDA/REA DOT/FRA USDA/REA

DOT/NHTSA MSPB/OPM DOT/NHTSA MSPB/OPM

DOT/RSPA" LABOR DOTIRSPA LABOR

DOT/SLSDC HHS/FDA DOT/SLSDC HHS/FDA
DOT/UMTA DOT/UMTA

CSA CSA

Documents normally scheduled for publication on Comments on this program are still invited. the Federal Register, National Archives and
a day that will be a Federal holiday will be Comments should be submitted to the Records Service, General Services Administration,
published the next work day following the Day-of-the-Week Program Coordinator. Office of " Washington, D.C. 20408
holiday.

REMINDERS

The "reminders" below identify documents that appeared in issues of
the Federal Register 15 days or more ago. Inclusion or exclusion from
this list has no legal significance.

Rules Going Into Effect Today
INTERIOR DEPARTMENT
Office of the Secretary-

39504 6-11-80 / Procurement; miscellaneous amendments

Ust of Public Laws
Last Listing July 8,1980
This is a contihuing listing of public bills from the current session of
Congress which have become Federal laws. The text of laws is not
published in the Federal Register but may be ordered in individual
pamphlet form (referred to as "slip laws") from the Superintendent
of Documents, U.S. Government Printing Officer Washington, D.C.
20402 (telephone 202-275-3030).
H.R. 7542 / Pub. L 96-304 Supplemental Appropriations and

Rescission Act, 1980. (July 8, 1980; 94 Stat 857) Price
$3.25.

S. 751 / Pub. L 96-305 Navajo and Hopi Indian Relocation
Amendments Act of 1980 (July 8, 1980; 94 Stat 929) Price
$1.

H.R. 7482 / Pub. L 96-306 To authorize the President of the United
States to present on behalf of Congress a specially struck
gold-plated medal to the United States Summer Olympic
Team of 1980. (July 8, 1980; 94 Stat. 937) Price,$1.

S.J. Res. 168 / Pub. L 96-307 Designating July 18, 1980, as-
"National POW-MIA Recognition Day". (July 8, 1980; 94
Stat. 938) Price $1.


